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. INTRODUCTION

1. This brief of law is submitted on behalf of Alvarez & Marsal Canada Inc. (the “Receiver”)
in its capacity of the court-appointed Receiver and Manager of the Voice Construction
OPCO ULC, Voice Management Ltd., Voice Construction Ltd., Earth & Energy
Construction Ltd., Voice Holdings Ltd., Voice Holdings Ltd., and 2012442 Alberta Ltd.
(collectively, the “Debtor”) in support of its application (the “Application”) for, among

other things, an Order:

(a) ratifying the agreement between the Receiver in its capacity as receiver of the
Debtor (and not in its personal or corporate capacity) and GD Auction and
Appraisals Inc. (“‘GDAA”) dated September 17, 2019 for the auction (the
“Auction Proposal”) of the assets described in the Third Report of the Receiver
dated September 23, 2019 (the “Third Report”) as the Edmonton Yard Assets
(the “Edmonton Yard Assets”);

(b) sealing the Confidential Appendices 1 and 2 to the Third Report (the
“Confidential Appendices”); and

(c) making declarations with respect to the secured interests of Jim Peplinski
Leasing Inc. (“Peplinski”), ARI Financial Services Inc. ("ARI"), Grand Tire Inc.
(“GTI") and Jim Pattison Industries Ltd. (“Pattison”)

2 The Application has been brought in accordance with paras 3(h), (k), (1), and (m) of the
Order of the Honourable Associate Chief Justice K.G. Nielsen of the Court of Queen'’s
Bench of Alberta (the “Court”) granted June 25, 2019 (the “Receivership Order”), which
authorized the Receiver to, among other things, execute, assign, issue and endorse
documents of whatever nature in respect of any of the Property (as defined in the
Receivership Order) for any purpose pursuant to the Receivership Order and market any
or all of the Property, sell the Property or any parts thereof, and apply for any vesting
order necessary to convey the Property or any parts thereof, free and clear of any liens

of encumbrances.’

' Consent Receivership Order, granted by the Honourable Associate Chief Justice K.G. Nielsen on June
25, 2019 QB Action No. 1903 12504 [Consent Receivership Order] [TAB 1] para 3.
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10.
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The Receiver submits that the relief sought is reasonable and appropriate in the

circumstances and at this stage of these proceedings.

BACKGROUND

A detailed background of the Debtor and the Receiver's activities leadings up to the
Application is more fully described in the Receiver's First, Second and Third Reports. A

brief overview of these proceedings is set out below.
A. The Debtor

The Debtor is a body of affiliated corporations carrying on business of providing civil
construction services, including, heavy construction, earthworks, contracting services,
and environmental management, primarily to the energy and resource sector in Western
Canada for over 75 years. The company is headquartered in Edmonton, Alberta.

B. Indebtedness and Security

On June 25, 2019, Maynbridge Capital Inc. (‘Maynbridge”) applied to appoint a receiver
over the current and future assets, undertakings and properties of the Debtor.

Maynbridge, is the assignee and successor in interest of a syndicate of lenders,
including their agent, ATB Financial (formerly Alberta Treasury Branches) (“ATB"), under
the subject syndicate loan agreement. At the time of the appointment of the Receiver,
Maynbridge held various security over the Property of the Debtor, including security
interests in all present and after-acquired property of the Debtor (“AlIPAAP").

Each of Maynbridge, Caterpillar Financial Services Limited (“Caterpillar”), Peplinski,
ARI, GTI and Pattison has registered security interests against some or all of the
Edmonton Yard Assets as more thoroughly described in the Third Report.

C. Auction Proposal

The Auction Proposal is a no-commission proposal unless the aggregate proceeds of
the sale of the Edmonton Yard Assets exceeds a minimum threshold. As set out in more
detail in the Confidential Appendices, the minimum threshold exceeds the aggregate
appraised liquidation value of the Edmonton Yard Assets.

As the Auction Proposal is for an on-site auction, the Receiver's costs are limited to the
maximum of $30,000 for disbursements set out in the Auction Proposal, unless the

42138614.1
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minimum threshold is exceeded, at which point the Receivership will share the excess

with GDAA as set out in the Auction Proposal.

1. This is a cost structure that the Receiver has opined in the Third Report is very

favourable.

12. Further, the Edmonton Yard incurs approximately $100,000 in rent charges a month.
The Auction Proposal provides that the Receiver will be able to vacate the Edmonton
Yard prior to the beginning of November, 2019. As the Debtor was assigned into
bankruptcy on August 1, 2019, occupancy in excess of three months from August 1,
2019, triggers a requirement for three months’ notice of termination of occupancy or
payment in lieu by the Receive: Landlord’s Rights on Bankruptcy Act, RSA 2000, c. L-5

at s.
Surrender of possession

6 The trustee may surrender possession at any time, but if the trustee occupies
the leased premises for 3 months or more beyond the date of the receiving order
or assignment the landlord is entitled to receive 3 months’ notice in writing of the
trustee’s intention to surrender possession, or 3 months’ rent instead of notice.

13. An auction of the Edmonton Yard Assets allows the assets to be exposed to the market
in a competitive bid process, resulting in realization reflective of the true market for the

assets.

14. The Receiver has reviewed and determined that the Auction Proposal is fair and
reasonable and in the best interest of the Debtor, the creditors, and shareholders. As set
out below, the Receiver has met the test for this Honourable Court to grant the Order

approving and ratifying the Auction Proposal.
lll. ISSUES

15. The issues to be determined by this Honourable Court are whether it is appropriate and

reasonable in the circumstances to:

(a) make certain declaration with respect to the security interests claimed in the

Edmonton Yard Assets;
(b) approve the Auction Proposal;

(c) grant a sealing order with respect to the Confidential Supplemental;
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16.

17.

18.

19.

20.

21.

SUBMISSIONS

A. Secured Interests in the Edmonton Assets

Peplinski

As set out in the legal opinion appended to the Third Report, it is the opinion of counsel
to the Receiver, Miller Thomson LLP (“MT"), that Peplinski has a valid security interest

in:
2011  Ford 25 passenger airport bus F550 1FDGF5GT1BEA35000

(the “Peplinksi Vehicle”)

As the documents provided by Peplinksi show the amount outstanding with respect to
the Peplinksi Vehicle is a guaranteed residual of $195.00 plus GST, the Receiver
recommends a declaration that Peplinski security be declared valid with respect to the
Peplinski Vehicle for a secured amount of $204.75, including GST.

RI

The ARI leases are individual Motor Vehicle Lease Agreements (“MVLA"s) made
pursuant to a master Lease Agreement made between ARI and Voice Construction
OPCO ULC (*Voice OPCOQ") (the “ARI Master Lease”).

ARI has asserted that it has entered into true leases with the Debtor and is entitled to

return of its leased equipment.

MT has provided the Receiver with an opinion that the ARI leases are financing leases,
not true leases, and, as a result, ARI is only entitled to unpaid financing payments as a
secured charge. The MT Opinion, along with the ARI Master Lease and sample MVLA,
along with payout invoices, is attached as an Appendix to the Third Report.

The legal distinction between true leases and financing leases is set out in Royal Bank v.
Cow Harbour Construction Ltd., 2012 ABQB 59 [Tab 2], which summarizes the
difference as “paying for the use of the property” in a true lease situation as compared to
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22.

23.

24,

25.

26.

27,

28.

= P

‘earning equity” in the equipment through a “debt obligation clothed in the guise of a

lease” ?

Lists of factors to consider when distinguishing between a true lease and a financing

lease are found at paras. 51, 56 and 57 of Cow Harbour.

Pursuant to paragraph 9 of the ARI Master Lease, the AR| leases are open ended, with
a sale of the vehicle being contemplated at the end of the lease term. Voice OPCO, as
lessee, is entitled to the benefit of any surplus achieved on sale over the “Book Value”

and responsible for any shorifall.

The Book Value is defined as “the original capitalization cost of the vehicle as specified
in the MVLA, less accumulated depreciation at the rate specified in the MVLA for the

number of months the vehicle was in service."

In each case for the MVLA, the depreciation period matched the lease term so that at
the end of the depreciation period, the Book Value was zero. As a result, Voice OPCO
is entitled to all equity that has been built up in the respective vehicle, which is sufficient

to classify the leases as financing leases.

The ARI leases also satisfy a number of secondary factors confirming that they are
financing leases: the vehicles were selected by Voice OPCO, then purchased by AR,
who is in business of financing vehicles and leased to ARI, the total payments under the
leases approximate the purchase price, plus financing costs and Voice OPCO was
responsible for all insurance, maintenance and damage arising from the leased vehicles.

Of the 8 vehicles, the lease terms for 3 vehicles had expired as of the date of the
Receivership and all lease payments during the depreciation term appear to have been
paid. For the remaining 5 vehicles, one final monthly payment in the depreciation term

remains for each vehicle.

The ARI Master Lease does provide that ARI is the party to sell the leased vehicles,
however, given the intervening receivership, the Court is entitled to determine if the
secured creditor or the Receiver is more appropriate to sell the equipment. See, for

example:

2"Cow Harbour”" at para 18 [TAB 2].
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30.

31.

32.

33.

34.

-

(a) Royal Bank v. Cow Harbour Construction Ltd., 2010 ABQB 637 at paras 41 and
42 [Tab 3] whereby an en block sale of equipment was approved in the interests

of all stakeholders over the objection of specific equipment lessors:

(b) Integris Credit Union v. Mercedes-Benz Financial Services Canada Corp., 2016
BCCA 231 [Tab 4], which granted an application for equipment lessors to
remove equipment from a receivership where they had purchase-money security
interests and had taken a position from the outset of the receivership that their

equipment was to be removed.

It is the Receiver's opinion that the sale of the Edmonton Yard Assets by an en block

auction is in the interests of all stakeholders.

In each instance , there is significant equity in the vehicles subject to the ARI Leases for
the benefit of the estate. As a result, the Receiver's recommendation to sell pursuant to

the Auction Proposal should be confirmed.

As the Auction Proposal is a no-cost proposal unless liquidation values are exceeded,
there is no more cost-effective way to realize on the assets. Further, sale by auction is a
transparent sale to arm’s length parties, which avoids the valuation issues that arise

when equipment lessors retake equipment and resell through internal processes.

Additionally, the Receiver has spent significant time and expenses to secure all of the
equipment of the Debtors for orderly resale. These costs are subject to an allocation
against all of the recovered assets, including assets secured by financing lessors:
Winnipeg Motor Express Inc., Re 2009 MBQB 204 at para. 51 [Tab 5], leave to appeal
refused: 2009 MBCA 110 and Respec Oilfield Services Ltd., Re, 2019 ABQB 277 at
para. 32 [Tab 6].

The ARl leases do provide that “[t]he account of Lessee will not be credited for net gain
realized, plus any tax credits over amounts owed Lessor by Lessee if at the time of the
issuance of the credit, Lessee is in default of payment required or in the performance of

this Agreement.”

Although Voice OPCO may be in default under the ARl Master Lease by virtue of the
receivership, the anti-depravation rule invalidates contractual provisions that would, as
their predominant purpose, deprive the insolvency estate of property: Capital Steel Inc.
v. Chandos Construction Ltd., 2019 ABCA 32 [Tab 7] at para. 46.
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36.

37.

38.

39.

40.

41.

e .

Alternately, giving weight to the clause would allow Voice OPCO to lose the benefit of all
equity in the vehicle as a result of any default. Such a clause constitutes a penalty, not a
reasonable estimate of liquidated damages and is accordingly void: Super Save
Disposal (Alberta) Ltd. v. Shenwei Enterprises Ltd., 2017 ABQB 805 at paras 17-19 [Tab
8].

Finally, the ARI Lease provides for a $25.00 monthly rental fee following the term of
lease. Given the intervening Receivership and Bankruptcy, and that the equity in each
of the ARI vehicles was fully earned prior to the purported monthly rental fee, the
Receiver submits that these monthly rental fees should be classified as unsecured rental

fees for rent which was not attorned to by the Receiver.
GTI

GTI has been unable to produce a security agreement to support its security interest in

the Edmonton Yard Assets.

Pursuant to s. 10(1)(d) of the PPSA, a security interest is only enforceable against a
third party where the debtor has signed a security agreement that a valid security

interest and description of collateral.

Without a signed security agreement, GTI cannot have a valid security interest. This
does not impact the validity of any garage keeper’s lien that GTI has registered.

Jim Pattison

Jim Pattison provided a Commercial Motor Vehicle Master Lease Agreement between
Jim Pattison Industries and Voice Construction Limited dated March 25, 2011 (the
“Master Lease Agreement”), a Master Fleet Management Agreement made between Jim
Pattison and Voice OPCO dated August 31, 2015 (the “Fleet Agreement”) and 39
separate “Lease Order — Open End” documents made between Jim Pattison and Voice
Construction OPCO ULC (the “Leases”).

The Leases refer to a Commercial Motor Vehicle Master Lease Agreement between Jim
Pattison, as lessor, and Voice Construction OPCO ULC however, Jim Pattison could not

provide that document.

42138614.1
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43.

44.

45.

46.

47.

48.

49.

50.

51

92.

s

Contract law limits the application of a contract to the parties to the contract, unless a
principled exception applied to relax the doctrine of privity of contract: Fraser River Pile
& Dredge Ltd. v. Can-Dive Services Ltd., [1 999] 3 S.C.R. 108 [Tab 9].

No principled exception applied here to allow the Master Lease Agreement to be binding
on Voice OPCO.

The Master Lease Agreement also contains a prohibition on assignment by Voice
Construction Ltd. at paragraph 22 and an entire agreement clause at paragraph 25.

As a result of the doctrine of privity of contract, the Master Lease Agreement with Voice
Construction Limited does not apply to the Leases made with Voice OPCO.

Each of the Leases constitutes a lease for a term of more than one year. Pursuant to s.
1(1)(tt) of the PPSA, the interest of a lessor under a lease for a period of more than one
year constitutes a security interest, as well as, pursuant to s. 1(1)(ll), a purchase-money

security interest.

Each of the Leases is with respect to equipment that constitutes serial number goods as

well as mobile goods under the PPSA.

As a result, the Leases created deemed security interests in favour of Jim Pattison for
the obligations under the Leases, being unpaid monthly rental costs, as well as the

amount indicated as the “Guaranteed Residual Value”.

Jim Pattison has provided a payout schedule for each of the Leases, per lease, as well
as providing a claim for $80,000 for fuel and maintenance under the Fleet Agreement.

There is no security interest created by the Fleet Agreement to secured that obligation

against the Leases.

Pursuant to the residual priority rules in the PPSA in s. 35(4), priority to goods that are
equipment that constitute serial number goods under the regulations is determined by
order of registration by serial number. As a result, the interests of Jim Pattison are
subordinate to Maynbridge with respect to the four vehicles which Maynbridge has first

registered by serial number.

As set out above with respect to the ARI vehicles, it is appropriate to sell the Jim
Pattison vehicles by way of the auction as well. The values set out in Confidential

42138614.1
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Appendix 1 show significant equity in 19 of the Jim Pattison vehicles for the benefit of
the estate and likely equity in four vehicles. Given the favorable cost structure of the
auction, the apparent equity and the synergy of an en bloc auction, the Receiver is
seeking to sell all of the Edmonton Yard Assets at auction, including the Jim Pattison

vehicles.
B. Approval of Sale and Vesting of Assets

83, The Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 permits the Court to appoint a
receiver to do any of the following:

(a) take possession of all or substantially all of the property of an insolvent person

used in relation to the business carried on by the insolvent person;

(b) exercise any control that the Court considers advisable over the property and

over the insolvent corporation’s business: and
(c) take any other action that the Court considers advisable.?

54, In carrying out its duties and exercising its powers, a receiver has an obligation to deal
with an insolvent company's property in a commercially reasonable manner.*

C. Soundair Criteria

99, The criteria to be applied when considering the approval of a sale or, in this case,
acceptance of a proposal recommended by a receiver, were first set out by the Ontario
Court of Appeal in Royal Bank v Soundair Corp.> When considering whether an offer
accepted by a receiver should be approved and ratified by the Court, the Court is to

consider and determine:

(a) whether the receiver made sufficient effort to get the best price and has not acted

improvidently;

(b) the interests of all parties;

* Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 ("BIA"), s. 243(1) [TAB 10]
4 BIA, s. 247 [TAB 11]

5 Royal Bank v Soundair Corp. (1991), 1991 CarswellOnt 205, 7 CBR (3d) 1, 83 DLR (4'") 76 [Soundair]
[TAB 12].
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57.

58.

58,

60.

61.
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(c) the efficacy and integrity of the process by which offers were obtained: and
(d) whether there has been unfairmness in the working out of the process.

The Alberta Courts have adopted these criteria and have applied them in receivership

proceedings on numerous occasion.®

It has been further acknowledge that the Court must place a great deal of confidence in
the actions taken and in the opinions formed by a receiver, and should assume that a

receiver is acting properly unless the contrary is clearly shown.”
i. Sufficient Effort

The Receiver is recommending a public auction that will expose the Edmonton Yard
Assets to the market. An auction is a valid option for the sale of assets in a

receivership.®

The Receiver submits that the proposed auction constitutes reasonable and sufficient
efforts to obtain the best price for Edmonton Yard Assets.

ii. Interest of All Parties

Courts have acknowledged that a receiver's primary concern should be to protect the

interest of the debtor’s creditors.®

In considering the “interest of all parties”, Courts have recognized that a receiver's duty
to act in the interests of the general body of creditors does not necessarily mean that the
majority rules. Rather, a receiver must consider the interest of all creditors and then act

for the benefit of the general body. '

® Computershare Trust Company of Canada v Venti Investment Corporation, 2011 ABQB 726 at para 3

[TAB 13].

7 Soundair supra, [TAB 12] at para 14.

® See Cobrico Developments Inc. v Tucker Industries Inc., 2000 ABQB 766 [Cobrico] [TAB 14]

9 Cobrico, Ibid. [TAB 14]
0 Alberta Treasury Branches v Elaborate Homes Ltd., 2014 ABQB 350 [Elaborate Homes] at para 61

[TAB 15] citing Scanwood Canada Ltd., Re, 2011 NSSC 189, 305 NSR (2d) 34.
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63.

64.

65.

66.

67.

68.

69.

70.

71.
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The Debtor's primary secured creditor, Maynbridge, supports the Receiver’s acceptance
of the Auction Proposal. The Receiver expects that Maynbridge will suffer a shortfall in

respect of its indebtedness following the final distribution in this receivership.

The other creditors who have priority claims to the Edmonton Yard Assets are the
secured creditors, reviewed above, and the parties who can prove that they hold valid

garage keeper's liens.

By virtue of paragraph 9 of the proposed Sale Approval and Vesting Order, the priority of
all parties to the assets will continue in the proceeds, unaffected by the sale.

The auction is a cost effective means for realizing on the equipment and addressing the

priority claims for all creditors.

The appraisal suggests that there is equity in each piece of the Edmonton Yard Assets
ahead of the claims of lien holders and specific equipment lessors.

In these circumstances, it is commercially reasonable and in the best interest of the
Debtor’s stakeholders that the Auction Proposal receive court approval.

iii. The Efficacy and Integrity of the Process

When dealing with property of an insolvent corporation, the Court should assume that a
receiver has acted properly unless the contrary is clearly demonstrated. !

The Receiver submits that there is nothing improper about the acceptance of the Auction
Proposal. The timing of the auction is also driven by the need to vacate the Edmonton

Yard in a timely manner.

The Receiver has conducted itself with integrity and in good faith in considering and
negotiating with GDAA and ultimately accepting the Auction Proposal.

iv. Unfairness in the Process

The Receiver submits that it acted reasonably, prudently, fairly, and not arbitrarily in

accepting the Auction Proposal.

" See Crown Trust Co. et al Rosenberg et al (1986), 60 OR (2d) 87 (Ont HC), especially paras 65 and

77 [TAB 16]
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75.

76.
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78.
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No party was materially prejudiced or disadvantage by the Receiver negotiating and

accepting the Auction Proposal.

Based on the forgoing, the Receiver submits that the Soundair criteria have been
satisfied by the Receiver and that the Receiver has acted in a commercially reasonable

manner in accepting the Auction Proposal.

The Court should therefore grant an Order approving the Receiver's acceptance of the
Auction Proposal and vesting the Equipment with the purchasers on closing of the

auction.
D. Sealing Order

The Receiver seeks a sealing order with respect to the Confidential Appendices of the

Receiver's Third Report.

The Court's authority to grant sealing orders is contemplated under Rule 6.28 and
Division 4 of Part 6 of the Alberta Rules of Court.’?

The seminal case of Sierra Club of Canada v Canada (Minister of Finance) provides the
guiding principles in granting sealing orders and publications bans. Justice lacobucci for
the Court accepted that a confidentiality or sealing order could be granted when:

(a) such an order is necessary in order to prevent a serious risk to an important
interest, including a commercial interest, in the context of litigation because

reasonably alternative measures will not prevent the risk; and

(b) the salutary effects of the confidentiality order outweigh its deleterious effects,
including the effects on the right to free expression, which includes public interest

in open and accessible court proceedings.

In the insolvency context, it is common when assets are being sold pursuant to a court

process to seal various bids and other commercially sensitive material, such as

12 Alberta Rules of Court, AR 124/2010, Division 4 of Part 6 including Rule 6.28 [TAB 17].

13 Sierra Club of Canada v Canada (Minister of Finance), 2002 SCC 41 at para 45 [TAB 18].

42138614.1



79.

80.

81.

82.

83.

84.

-

valuations, in case a further bidding process is required should the transaction being

approved falls through.™

The Ontario courts have further noted that sealing orders in this context are normally
granted to maintain fair play so that competitors and potential purchasers do not obtain
an unfair advantage by obtaining such information while others have to rely on their own

resources.'®

In Alberta Treasury Branches v Elaborate Homes Ltd., Justice K.G. Neilsen (as he was
then) accepted the reasons and rational of the Ontario Courts and acknowledged that it
is common practice in the insolvency context that information relating to the sale of the
assets of an insolvent corporation be kept confidential until after the sale is completed

pursuant to a court order.'®

The Receiver submits that in these circumstances it is necessary to seal Confidential
Appendices to prevent a real and substantial risk of harm to commercial interest. The
Confidential Appendices contain appraisals with respect to the Equipment and other
Property of the Debtor. If such information was to be made public, any subsequent sales
process conducted by the Receiver, could be compromised to the detriment of the
Debtor, the Debtor’s creditors, and BSC.

Release of the information prior to the conclusion the Receiver's sales and marketing
efforts of the Property may cause irreparable harm to the fairness of any sales process
the Receiver may conduct. This would negatively impact the stakeholders of the Debtor,
who have an interest in ensuring the highest value possible is received for the Property.

The Receiver further submits that salutary effects of a sealing of the Confidential
Supplemental outweigh any deleterious effects that may be caused by the sealing.

The sealing of the Confidential Appendices is essential to the Receiver satisfying the
Soundair principles as required by this Court, and therefore it is both reasonable and
appropriate for the Court to seal the Confidential Appendices on the Court Record.

" Look Communications Inc v Look Mobile Corp, 2009 CarswellOnt 7952 (Ont SCJ [Commercial List] at

para 17 [TAB 19].

15 887574 Ontario Inc v Pizza Pizza Ltd, 1994 CarswellOnt 1214, [1994] OJ No 3112 [TAB 20] at para 24.

'6 Elaborate Homes supra. at para 54 [TAB 15].
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V. RELIEF CLAIMED

85. Based upon the materials filed and the foregoing submission, the Receiver respectfully

requests, among other things:

(a) An Order approving the Auction Proposal and vesting title of the Edmonton Yard
Assets with the respective purchasers on closing of the auction;

(b) An Order with respect to the security interests in the Edmonton Yard Assets as

set out in greater detail in the Application;

(c) An Order sealing the Confidential Appendices of the Receiver’'s Third Report on
the Court record until the Receiver has completed its sales process of the
Property of the Debtor;

(d) An Order approving the activities of the Receiver as set out in the Third Report;
Such further or other relief as may be requested of the Court by the Receiver.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 23TH DAY OF SEPTEMBER, 2019

MILLER THOMSON LLP

Per:

Rick Reeson, QC

Stephanie Wanke

Counsel for the Applicant,

ALVAREZ & MARSAL CANADA INC. in its
capacity as Receiver of Voice Construction
OPCO ULC, Voice Management Ltd.,
Voice Construction Ltd., Earth & Energy
Construction Ltd., Voice Holdings Ltd.,
Voice Holdings Ltd., and 2012442 Alberta
Ltd.

42138614.1



TAB

10.

11.

12.

13.

14.

15.

16.

17.

.

TABLE OF AUTHORITIES

Consent Receivership Order granted by Associate Chief Justice K.G. Nielsen dated
June 25, 2019.

Royal Bank v. Cow Harbour Construction Ltd., 2012 ABQB 59.
Royal Bank v. Cow Harbour Construction Ltd., 2010 ABQB 637.

Integris Credit Union v. Mercedes-Benz Financial Services Canada Corp., 2016 BCCA
231.

Winnipeg Motor Express Inc., Re 2009 MBQB 204.

Respec Oilfield Services Ltd., Re, 2019 ABQB 277.

Capital Steel Inc. v. Chandos Construction Ltd., 2019 ABCA 32.

Super Save Disposal (Alberta) Ltd. v. Shenwei Enterprises Ltd., 2017 ABQB 805.
Fraser River Pile & Dredge Ltd. v. Can-Dive Services Ltd., [1999] 3 S.C.R.
Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3, s. 243(1).

Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3, s. 247.

Royal Bank v Soundair Corp. (1991), 1991 CarswellOnt 205, 7 CBR (3d) 1, 83 DLR (4")
76.

Computershare Trust Company of Canada v Venti Investment Corporation, 2011 ABQB
726, 2011 CarswellAlta 2304.

Cobrico Developments Inc. v Tucker Industries Inc., 2000 ABQB 766, 2000 CarswellAlta
1211.

Alberta Treasury Branches v Elaborate Homes Ltd., 2014 ABQB 350, 2014 CarswellAlta
921.

Crown Trust Co. et al Rosenberg et al (1986), 60 OR (2d) 87 (Ont HC).

Alberta Rules of Court, AR 124/2010, Division 4 of Part 6 including Rule 6.28.

421386141



—18 —
18. Sierra Club of Canada v Canada (Minister of Finance), 2002 SCC 41, 2002 CarswellNat
822.

19. Look Communications Inc v Look Mobile Corp, 2009 CarswellOnt 7952 (Ont SCJ

[Commercial List]).

20. 887574 Ontario Inc v Pizza Pizza Ltd, 1994 CarswellOnt 1214, [1994] OJ No 3112.

42138614.1






COURTFILENUMBER  |q(% |504

COURT COURT OF QUEEN’S BENCH OF ALE%ERTA
JUDICIAL CENTRE EDMONTON

PLANTIFF MAYI_\IBRIDGE CAPITAL INC.
DEFENDANTS VOICE CONSTRUCTION . OPCO ULC,

VOICE MANAGEMENT LTD., VOICE
CONSTRUCTION LTD,, EARTH &
ENERGY CONSTRUCTION LTD., VOICE
HOLDINGS LTD. and 2012442 ALBERTA
LTD.
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ORDER
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"ADDRESS FOR SERVICEAND  Matti Lemmens J 7, o
Borden Ladner Gervais LLP b= T I
CONTACT INFORMATION OF 1;003220 ﬁi;gﬁ;&_ ( for/Ciefk of the Court
: Calgary, AB T2P 0R3
PARI Y RGeS Telephone: (403)232-9511
‘ Email: MLemmens@ble.com 1
File No. 562354.17
DATE ON WHICH ORDER WAS PRONOUNCED: :Tu N\o s _Joi9
I

LOCATION WHERE ORDER WAS PRONOUNCED: EDMONTON, ALBERTA

NAME OF JUSTICE WHO MADE THIS ORDER: K G Nielsen

UPON the Application of Maynbridge Capital Inc. (“Maynbridge”), in respect of Voice
Construction OPCO ULC, Voice Management Ltd., Voice Construction Ltd., Earth & Energy
Construction Ltd., Voice Holdings Ltd. and 2012442 Alberta Itd. (collectively referred to herein
as the “Debtor”); AND UPON having read the Application and the Affidavit of Stephen Davies,
swornon ____, filed; AND UPON having read the consent of Alvarez & Marsal Canada Inc. to
act as receiver and receiver-manager (the “Receiver”) of the Debtor, filed; AND UPON hearing
counsel for Maynbridge, and any other interested party present;

IT IS HEREBY ORDERED AND DECLARED THAT:



" SERVICE

1.

The time for service of the notice of application for this order (the “Order”) is hereby

abridged and service thereof is deemed good and sufficient.

APPOINTMENT

2.

Pursuant to section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (the
“BIA”), and sections 13(2) of the Judicature Act, R.S.A. 2000, c.J-2, and 65(7) of the
Personal Property Security Act, R.S.A. 2000, c.P-'}', Alvarez & Marsal Canada Inc. is
hereby appointed Receiver, without security, of all of the Debtor’s current and future
assets, undertakings and properties of every nature and kind whatsoever, and wherever

situate, including all proceeds thereof (the “Property™).

RECEIVER’S POWERS

3

The Receiver is hereby empowered and authorized, but not obligated, to act at once in
respect of the Property and, without in any way limiting the generality of the foregoing,
the Receiver is hereby expressly émpowered and authorized to do any of ‘the following

where the Receiver considers it necessary or desirable:

(a) to take possession of and exercise control over the Property and any and all

proceeds, receipts and disbursements arising out of or from the Property;

(b) to receive, preserve and protect the Property, or any part or parts thereof, including,
but not limited to, the changing of locks and security codes, the relocating of
Property to safeguard it, the engaging of independent security personnel, the taking
of physical inventories and the placement of such insurance coverage as may be

necessary or desirable;

(e) to manage, operate and carry on the business of the Debtor, including the powers
to enter into any agreements, incur any obligations in the ordinary course of
business, cease to carry on all or any part of the business, or cease to perform any

contracts of the Debtor;

(d)  toengage consultants, appraisers, agents, experts, auditors, accountants, managers,

counsel and such other persons from time to time and on whatever basis, including



(e)

®

(2)
(h)

(k)

@

on a temporary basis, to assist with the exercise of the Receiver’s powers and duties,
including without limitation those conferred by this Order;

to purchase or lease machinery, equipment, inventories, supplies, premises or other

assets to continue the business of the Debtor or any part or parts thereof:

to receive and collect all monies and accounts now owed or hereafter owing to the
Debtor and to exercise all remedies of the Debtor in collecting such monies,

inchiding, without limitation, to enforce any security held by the Debtor;
to settle, extend or compromise any indebtedness owing to or by the Debtor;

to execute, assign, issue and endorse documents of whatever nature in respect of
any of the Property, whether in the Receiver’s name or in the name and on behalf

of the Debtor, for any purpose pursuant to this Order;

to undertake environmental or workers® health and safety assessments of the

Property and operations of the Debtor;

to initiate, prosécutc and continue the prosecution of any and all proceedings and
to defend all proceedings now pending or hereafter institj::ad with respect to the
Debtor, the Property or the Receiver, and to settle or compromise any such
proceedings. The authority hereby conveyed shall extend to such appeals or
applications for judicial review in respect of any order or judgment pronounced in
any such proceeding, and provided further that nothing in this Order shall authorize
the Receiver to defend or settle the action in which this Order is made unless

otherwise directed by' this Court.

to market any or all the Property, including advertising and soliciting offers in
respect of the Property or any part or parts thereof and negotiating such terms and

conditions of sale as the Receiver in its discretion may deem appropriate.

to sell, convey, transfer, lease or assign the Property or any part or parts thereof out

of the ordinary course of business,

(i) without the approval of this Court in respect of any transaction not
exceeding $250,000, provided that the aggregate consideration for all such

transactions does not exceed $1,000,000; and



(m)

()

(0)

®)

(q)

(i)  with the approval of this Court in respect of any transaction in which the
purchase price or the aggregate purchase price exceeds the applicable

amount set out in the preceding clause,

and in each such case notice under subsection 60(8) of the Personal Property
Security Act, R.S.A. 2000, c. P-7 or any other similar legislation in any other
province or territory shall not be required.

to apply for any vesting order or other orders (including, without limitation,
confidentiality or sealing orders) necessary 16 convey the Property or any part or
parts thereof to a purchaser or purchasers thereof, free and clear of any liens or

encumbrances affecting such Property;.

to report to, meet with and discuss with such affected Persons (as defined below)
as the Receiver deems appropriate all matters relating to the Property and the
receivership, and to share information, subject to such terms as to confidentiality as

the Receiver deems advisable;

to register a copy of this Order and any other qrders in respect of the Property
against title to any of the Property, and when submitted by the Receiver for
registration this Order shall be immediately registered by the Registrar of Land
Titles of Alberta, or any other similar government authority, notwithstanding
section 191 of the Land Titles Act, R.S.A. 2000, c. L-4, or the provision of any other
similar legislation in any other province or territory and notwithstanding that the
appeal period in respect of this Order has not elapsed and the Registrar of Land
Titles shall accept all Affidavits of Corporate Signing Authority submitted by the

Receiver in its capacity as Receiver of the Debtor and not in its personal capacity;

to apply for any permits, licences, approvals or permissions as may be required by
any governmental authority and any renewals thereof for and on behalf of and, if

thought desirable by the Receiver, in the name of the Debtor;

to enter into agreements with any trustee in bankruptcy appointed in respect of the
Debtor, including, without limiting the generality of the foregoing, the ability to

enter into occupation agreements for any property owned or leased by the Debtor;



(¥) to exercise any shareholder, partnership, joint venture or other rights which the
Debtor may have;

(s) to assign the Debtor(s) into bankruptcy; and

(t) to take any steps reasonably incidental to the exercise of these powers or the

performance of any statutory obligations;

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined

below), including the Debtor, and without interference from any other Person.

- DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4,

(i) The D;zbtor, (ii) all of its current and former directors, officers, employees, agents,
acbountants, legal counsel and shareholders, and all other persons acting on its instructions
or behalf, and (iii) all other individuals, firms, corporations, governmental bodies or
agencies, or other entities having notice of this Order (all of the foregoing, collectively,
being “Persons” and each being a “Person”™) shall forthwith advise the Receiver of the
existence of any Property in such Person’s possjssion or control, shall grant immediate and
continued access to the Property to the Receiver, and shall deliver all such Property
(excluding Property subject to liens the validity of which is dependent on maintaining

possession) to the Receiver upon the Receiver’s request.

All Persons shall forthwith advise the Receiver of the existence of any books, documents,
securities, contracts, orders, corporate and accounting records, and any other papers,
records and information of any kind related to the business or affairs of the Debtor, and
any computer programs, computer tapes, computer disks, or other data storage media
containing any such information (the foregoing, collectively, the “Records™) in that
Person’s possession or control, and shall provide to the Receiver or permit the Receiver to
make, retain and take away copies thereof and grant to the Receiver unfettered access to
and use of accounting, computer, software and ph}fsiéal facilities relating thereto, provided
however that nothing in this paragraph S or in paragraph 6 of this Order shall require the
delivery of Records, or the granting of access to Records, which may not be disclosed or

provided to the Receiver due to the privilege attaching to solicitor-client communication



or documents prepared in contemplation of litigation or due to statutory provisions

prohibiting such disclosure.

If any Records are stored or otherwise contained on a computer or other electronic system
of information storage, whether by independent service provider or otherwise, all Persons
in possession or control of such Records shall forthwith give unfettered access to the
Receiver for the purpose of allowing the Receiver to recover and fully copy all of the
information contained therein whether by way of printing the information onto paper or
making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or
destroy any Records without the prior written consent of the Receiver. Further, for the
purposes of this paragraph, all Persons shall provide the Receiver with all such assistance
in gaining immediate access to the information in the Records as the Receiver may in its
discretion require including providing the Receiver with instructions on the use of any
computer or other system and providing the Receiver with any and all access codes,

account names and account numbers that may be required to gain access to the information.

NO PROCEEDINGS AGAINST THE RECEIVER

7.

8.

No proceeding or enforcement process in any court or tribunal (each, a “Proceeding”),
shall be commenced or continued against the Receiver except with the written consent of

the Receiver or with leave of this Court,

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY

No Proceeding against or in respect of the Debtor or the Property shall be commenced or
continued except with the written consent of the Receiver or with leave of this Court and
any and all Proceedings currently under way against or in respect of the Debtor or the
Property are hereby stayed and suspended pending further Order of this Court, pro\nded
however, that nothing in this Order shall: (i) prevent any Person from commencing a
proceeding regarding a claim that might otherwise become barred by statute or an existing
agreement if such proceeding is not commenced before the expiration of the stay provided
by this paragraph 8; and (ii) affect a Regulatory Body’s investigation in respect of the
debtor or an action, suit or proceeding that is taken in respect of the debtor by or before the
Regulatory Body, other than the enforcement of a payment order by the Regulatory Body



or the Court. “Regulatory Body” means a person or body that has powers, duties or
functions relating to the enforcement or administration of an Act of Parliament or of the

legislature of a province.

NO EXERCISE OF RIGHTS OF REMEDIES

9.

10.

All rights and remedies of any Person, whether judicial or extra-judicial, statutory or non-
statutory (including, without limitation, set-off rights) against or in respect of the Debtor
or the Receiver or affecting the Prbpcu'ty elu'e hereby stayed and suspended and shall not be
commenced, proceeded with or continued except with leave of this Court, provided,
however, that this stay and suspension does not apply in respect of any “eligible financial
contract” (as defined in the BIA), and further provided that nothing in this Order shall:

(a) empower the Debtor to carry on any business that the Debtor is not lawfully entitled

to carry on;
(b)  prevent the filing of any registration to preserve or perfect a security interest;
(¢)  prevent the 1'cgistratiLn of a claim for lien; or |

(d)  exempt the Debtor from compliance with statutory or regulatory provisions relating

to health, safety or the environment,

Nothing in this Order shall prevent any party from taking an action against the Debtor
where such an action must be taken in order to comply with statutory time limitations in
order to preserve their rights at law, provided that no further steps shall be taken by such
party except in accordance with the other provisions of this Order, and notice in writing of

such action be given to the Monitor at the first available opportunity.,

NO INTERFERENCE WITH THE RECEIVER

I1.

No Person shall accelerate, suspend, discontinue, fail to honour, alter, interfere with,
repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the Debtor, except with the written consent of the

Receiver, or leave of this Court. Nothing in this Order shall prohibit any party to an eligible



-8

financial contract (as defined in the BIA) from closing out and terminating such contract

in accordance with its terms.

CONTINUATION OF SERVICES

12,

All persons having:
(a) statutory or regulatory mandates for the supply of goods and/or services; or

(b)  oral or written agreements or arrangements with the Debtor, including without
limitation all computer software, communication and other data services,
centralized banking services, payroll services, insurance, transportation, services,

utility or other services to the Debtor

are hereby restrained until further order of this Court from discontinuing, altering,
interfering with, suspending or terminating the supply of such goods or services as may be
required by the Receiver or exercising any other remedy provided under such agreements
or arrangements. The Receiver shall be entitled to the continued use of its current premises,
telephone numbers, facsimile numbers, internet addresses and domain names, pj‘ovided in
each case that the usual prices or charges for all such goods or services received after the
date of this Order are paid by the Receiver in accordance with the payment practices of the
Debtor, or such other practices as may be agreed upon by the supplier or servicé provider

and the Receiver, or as may be ordered by this Court,

RECEIVER TO HOLD FUNDS

1.

All funds, monies, cheques, instruments, and other forms of payments received or collected
by the Receiver from and after the making of this Order from any source whatsoever,
including without limitation the sale of all or any of the Property and the collection of any
accounts receivable in whole or in part, whether in éxistence on the date of this Order or
hereafter coming into existence, shall be deposited into one or more new accounts to be
opened by the Receiver (the “Post Receivership Accounts™) and the monies standing to
the credit of such Post Receivership Accounts from time to time, nét of any disbursements
provided for herein, shall be held by the Receiver to be paid in accordance with the terms.
of this Order or any further order of this Court.



EMPLOYEES

14.

5

Subject to employees’ rights to terminate their employment, all employees of the Debtor
shall remain the employees of the Debtor until such time as the Receiver, on the Debtor’s
behalf, may terminate the employment of such employees. The Receiver shall not be liable
for any employee-related liabilities, including anly successor employer liabilities as
provided for in section 14.06(1.2) of the BIA, other than such amounts as the Receiver may
specifically agree in writing to pay, or in respect of its obligations under sections 81.4(5)
or 81.6(3) of the BIA or under the Wage Earner Protection Program Act, S.C. 2005, c.47
(“WEPPA”). ' '

Pursuant to clanse 7(3)(c) of the Personal Information Protection and Electronic
Documents Aet, S.C. 2000, c. 5, the Receiver shall disclose personal information of
identifiable individuals to prospective purchasers or bidders for the Property and to their
advisors, but only to the extent desirable or required to negotiate and attempt to complete
one or more sales of the Property (each, a “Sale”). Each prospective purchaser or bidder
to whom such personal information is disclosed shall maintain and pthect the privacy of
such information and limit the use of such information to its evaluation of the Sale, and if
it does not complete a Sale, shall return all such information to the Receiver, or in the
alternative destroy all such information. The ﬁurchaser of any Property shall be entitled to
continue to use the personal information provided to it, and related to the Property
purchased, in a manner which is in all material respects identical to the prior use of such
information by the Debtor, and shall return all other personal information to the Receiver,

or ensure that all other personal information is destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

16.

()  Notwithstanding anything in any federal or provincial law, the Receiver is not
personally liable in that position for any environmental condition that ardse or

environmental damage that occurred:
() before the Receiver’s appointment; or

(i)  after the Receiver’s appointment unless it is established that the condition
arose or the damage occurred as a result of the Receiver’s gross negligence

or wilful misconduct,



(b)

(©)

10

Nothing in sub-paragraph (a) exempts a Receiver from any duty to report or make

disclosure imposed by a law referred to in that sub-paragraph.

Notwithstanding anything in any federal or provincial law, but subject to sub-

paragraph (a) hereof, where an order is made which has the effect of requiring the

Receiver to remedy any environmental condition or environmental damage

affecting the Property, the Receiver is not personally liable for failure to comply

with the order, and is not personally liable for any costs that are or would be

incurred by any person in carrying out the terms of the order,

()

(ii)

(iii)

if, within such time as is specified in the order, within 10 days after the order
is made if no time is so specified, within 10 days after the appointment of
the Receiver, if the order is in effect when the Receiver is appointed, or

during the period of the stay referred to in clause (ii) below, the Receiver:
A. complies with the order, or

B. on notice to the person who issued the order, abandons, disposes of
or otherwise releases any interest in a]-‘ny real property affected by

the condition or damage;

during the period of a stay of the order granted, on application made within
the time specified in the order referred to in clause (i) above, within 10 days
after the order is made or within 10 days after the appointment of the

Receiver, if the order is in effect when the Receiver is appointed, by,

A. the court or body having jurisdiction under the law pursuant to
which the order was made to enable the Receiver to contest the

order; or

B. the court having jurisdiction in bankruptcy for the purposes of

assessing the economic viability of complying with the order; or

if the Receiver had, before the order was made, abandoned or renounced or
been divested of any interest in any real property affected by the condition

or damage,
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LIMITATION ON THE RECEIVER’S LIABILITY

7.

Except for gross negligence or wilful misconduct, as a result of its appointment or carrying
out the provisions of this Order the Receiver shall incur no liability or obligation that
exceeds an amount for which it may obtain full indemnity from the Property. Nothing in
this Order shall derogate from any limitation on liability or other protection afforded to the
Receiver under any applicable law, including, without limitation, section 14.06, 81.4(5) or
81.6(3) of the BIA.

RECEIVER’S ACCOUNTS

18.

19.

20,

The Receiver and counsel to the Receiver shall be paid their reasonable fees and
disbursements, in each case, incurred at their standard rates and charges. The Receiver and
counsel to the Receiver shall be entitled to the benefit of and are hereby granted a charge
(the “Receiver’s Charge”) on the Property, as security for such fees and disbursements,
incurred at the normal rates and charges of the Receiver and such counsel, both before and
after the making of this Order in respect of these proceedings, and the Receiver’s Charge
sthIJ form a first charge on the Property in priority to all secuﬂity interests, trusts, liens,
charges and encumbrances, statutory or otherwise, in favour of any Person but subject to

section 14.06(7), 81.4(4) and 81.6(2) of the BIA.
The Receiver and its legal counsel shall pass their accounts from time to time.

Prior to the passing of its accounts, the Receiver shall be at liberty from time to time to
apply reasonable amounts, out of the monies in its hands, against its fees and
disbursements, including the legal fees and disbursements, incurred at the normal rates and
charges of the Receiver or its counsel, and such amounts shall constitute advances against

its remuneration and disbursements when and as approved by this Court.

FUNDING OF THE RECEIVERSHIP

The Receiver be at liberty and it is hereby empowered to borrow by way of a revolving
credit or otherwise, such monies from time to time as it may consider necessary or
desirable, provided that the outstanding principal amount does not exceed $500,000 (or
such greater amount as this Court may by further Order authorize) at any time, at such rate

or rates of interest as it deems advisable for such period or periods of time as it may arrange,



22,

23,

12

for the purpose of funding the exercise of the powers and duties conferred upon the
Receiver by this Order, including interim expenditures. The whole of the Property shall
be and is hereEy charged by way of a fixed and specific charéc (the “Receiver’s Borrowings
Charge”) as security for the payment of the monies borrowed, together with interest and
charges thereon, in priority to all security interests, trusts, deemed trusts, liens, charges and
encumbrances, statutory or otherwise, in favour of any Person, but subordinate in priority
to the Receiver’s Charge and the charges set out in sections 14.06(7), 81.4(4) and 81.6(2)
of the BIA.

Neither the Receiver’s Borrowings Charge nor any other security granted by the Receiver
in connection with its borrowings under this Order shall be enforced without leave of this

Court,

The Receiver is at liberty and authorized to issue certificates substantially in the form
annexed as Schedule “A” hereto (the “Receiver’s Certificates™) for any amount borrowed

by it pursuant to this Order.

The monies from time to time borrowed by the Reciiﬁcr pursuant to this Order or any
further order of this Court and any and all Receiver’s Certificates evidencing the same or
any part thereof shall rank on a pari passu basis, unless otherwise agreed to by the holders

of any prior issued Receiver's Certificates.

25.  The Receiver shall be allowed to repay any amounts borrowed by way of Receiver’s
Certificates out of the Property or any proceeds, including any ﬁrocceds from the sale of
any assets without further approval of this Court.

ALLOCATION

26.  Any interested party may apply to this Court on notice to any other party likely to be
affected, for an order allocating the Receiver’s Charge and Receiver’s Borrowings Charge
amongst the various assets comprising the Property.

GENERAL

27.  The Receiver may from time to time apply to this Court for advice and directions in the

discharge of its powers and duties hereunder.



28.

29,

30.

31.

32

33.

13

Notwithstanding Rule 6.11 of the Alberta Rules of Court, unless otherwise ordered by this
Court, the Receiver will report to the Court from time to time, which reporting is not
required to be in affidavit form and shall be considered by this Court as evidence. The
Receiver’s reports shall be filed by the Court Clerk notwithstanding that they do not include
an original signature.

Nothing in this Order shall prevent the Receiver from acting as a trustee in bankruptcy of
the Debtor. ' '

This Court hereby requésts the aid and recognition of any court, tribunal, regulafory or
administrative body having jurisdiction in Canada or in any foreign jurisdiction to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an officer
of this Court, as may be necessary or desirable to give effect to this Order, to grant
representative status to the Receiver in 'any foreign proceeding, or to assist the Receiver

and its agents in carrying out the terms of ﬂnf Order.

The Receiver be at liberty and 1s hereby authorized and empowered to apply to any court,
tribunal, regulatory or administrative body, wherevér located, for the recognition of this
Order and for assistance in carrying out the terms of this Order and that the Receiver is
authorized and empowered to act as a representative in respect of the within proceedings

for the purpose of having these proceedings recognized in a jurisdiction outside Canada.

The Plaintiff shall have its costs of this application, up to ar:ld including entry and service
of this Order, provided for by the terms of the Plaintiff's security or, if not so provided by
the Plaintiff’s security, then on a substantial indeinnity basis, including legal costs on a
solicitor-client full indemnity basis, to be paid by the Receiver from the Debtor’s estate

with such priority and at such time as this Court may determine.

Any interested party may apply to this Court to vary or amend this Order on not less than
7 days’ notice to the Receiver and to any other party likely to be affected by the order
sought or upon such other notice, if any, as this Court may order.

FILING



34.

14

The Receiver shall establish and maintain a website, in respect of these proceedings at

www.alvarezandmarsal.com/voicecconstruction and shall post there as soon as practicable:

(a)  all materials prescribed by statue or regulation to be made publically available; and

(b)  all applications, reports, affidavits, orders and other materials filed in these

proceedings by or on behalf of the Receiver, or served upon it, except such



14

materials as are confidential and the subject of a sealing order or pending

application for a sealing order.

35.  Service of this Order shall be deemed good and sufficient by:
(a)  serving the same on:

(i) the persons listed on the service list created in these proceedings or

otherwise served with notice of these i:roceedings;
(ii)  any other person served with notice of the application for this Order;

(ii)  any other parties attending or represented at the application for this Order;

and
(b)  posting a copy of this Order on the Receiver’s Website
and service on any other person is hereby dispensed with.

36.  Service of this Order m$y be effected by facsimile, electronic mail, personal delivery c{r

courier,

* K, Niesen *

Justice of the Court of Queen’s Bench of Alberta

CONSENTED TO ON JUNE 24, 2019
OSLER, HOSKIN & HARCOURT LLP

-
.

oo o, S e,
Mare Wasserman/Marlio Calvaruso
Counsel for the Defendants
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SCHEDULE “A”
RECEIVER CERTIFICATE

CERTIFICATE NO.
AMOUNT $

THIS IS TO CERTIFY that Alvarez & Marsal Canada Inc., the receiver and receiver and
manager (the “Receiver”) of all of the assets, undertakings and properties of Voice
Construction OPCO ULC, Voice Management Ltd., Voice Construction Ltd., Earth &
Energy Construction Ltd., Voice Holdings Ltd. and 2012442 Alberta Ltd. appointed by
Order of the Court of Queen's Bench of Alberta (the “Court™) dated the day of June,
2019 (the “Order”) made in action number - , has received as such
Receiver from the holder of this certificate (the “Lender”) the principal sum of
$ being part of the total principal sum of [$] which the Receiver is authorized
to borrow under and pursuant to the Order.

The principal sum evidenced by this certificate is payable on demand by the Lender with

interest thereon calcilated and compounded [daily] [monthly not in advance on the

day of each month] after the date hereof at a notional rate per annum equal to the rate of
per cent above the prime commercial lending rate of the Bank of from time

to time. [ ‘

Such principal sum with interest thereon is, by the terms of the Order, together with the
principal sums and interest thereon of all other certificates issued by the Receiver pursuant
to the Order or to any further order of the Court, a charge upon the whole of the Property
(as defined in the Order), in priority to the security interests of any other person, but subject
to the priority of the charges set out in the Order, and the right of the Receiver to indemnify
itself out of such Property in respect of its remuneration.and expenses.

All sums payable in respect of principal and interest under this certificate are payable at
the main office of the Lender at ®.

Until all liability in respect of this certificate has been terminated, no certificates creating
charges ranking or purporting to rank in priority to this certificate shall be issued by the
Receiver to any person other than the holder of this certificate without the prior written
consent of the holder of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with
the Property (as defined in the Order) as authorized by the Order and as authorized by any
further or other order of the Court.
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The Receiver does not undertake, and it is not under any personal liability, to pay any sum
in respect of which it may issue certificates under the terms of the Order.

DATED the _ day of ,2019

ALVAREZ & MARSAL CANADA INC.,
solely in its capacity as Receiver of the
Property (as defined in the Order), and not in
its personal capacity

Per:
Name:
Title;
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damages — Equipment was selected by lessee and purchased by lessor for specific lease — Substantial security deposit required
— Aggregate rentals approximated purchase price — Lease had warranties of fitness — Lease was reflective of financing
transaction as true lease — Parties intent was to have option to buy at full market value, based on knowledge and experience of
SC Inc. — End of lease was not end of equipment's useful life, and SC Ine. retained surplus value unless purchased by debtor
— Debtor was paying for use of equipment, although hypothetical situations could exist where equity could be built up and
only residual amount paid, as if financing agreement were in effect — Equipment lease for C Ltd. was true lease — Option to
purchase reflected fair purchase price — Lease did not grant lessee interest in equipment — C Ltd. acted as financing agency
and leasing company — Debtor paid taxes related to equipment, and was responsible for insurance, license fees and risk of loss
— Lease had acceleration clause and mortgage-like remedies which were inordinately favourable to lessor, including liquidated
damages — Equipment selected by lessee and purchased by lessor for specific lease — Debtor not required to pay substantial
security deposit— Aggregate rental payments approximated value of purchase price, if interest considered — If purchase option
exercised amount would be significant — Equipment lease for W was true lease — Option to purchase reflected fair purchase
price — W did not act as financing agency — Debtor was responsible for insurance, license fees and risk of loss — Security
deposit not paid but payment was required before equipment delivered — Agreement had liquidated damages clause but default
provisions were not inordinately favourable to lessee — Default clause was only for portion of rental charges on unexpired
period — Purchase option had expired — K Inc. leases were financing leases — Lease referred to security deposit but deposit
was not identified unless amount was first payment, which was five times normal monthly payment and approximately 10
percent of value of equipment — Aggregate rental payments were more than cost of equipment and purchase option available
at 60 months was approximately same as remaining monthly payments — Equipment lease for CF was financing lease —
Aggregate rents were greater than net price of equipment — Option to purchase was only one dollar, and could be exercised
well before useful life of equipment expired — AM Corp. lease was financing lease — Aggregate rents were greater than net
price of equipment — Option to purchase was only one dollar — KEFC Litd. lease was financing lease — Purchase option was
for ten percent of value, which was not nominal — However, debtor was required to exercise option.

Bankruptcy and insolvency --- Practice and procedure in courts — Stay of proceedings

True leases and financing leases — Debtor entered protection under Companies' Creditors Arrangement Act, and was later
subject of asset sale — Company was lessee of several pieces of equipment — Funds regarding leases were transferred to
receiver — Lessor's brought application regarding entitlement tq funds — Certain lessors had entered into agreements subject
to true lease, and could claim recovery — True leases but not financing leases are subject to s. 11.01(a) of Companies' Creditors
Arrangement Act, which allows for payment for leased property — SC Inc. leased eight pieces of equipment under five leases
— 8C Inc. leases were true leases — Option to purchase reflected fair purchase price — Lease did not grant lessee interest
in equipment — Debtor paid taxes related to equipment and was responsible for insurance, license fees and risk of loss —
Lease had acceleration clause and mortgage-like remedies which were inordinately favourable to lessor, including liquidated
damages — Equipment was selected by lessee and purchased by lessor for specific lease — Substantial security deposit required
— Aggregate rentals approximated purchase price — Lease had warranties of fitness — Lease was reflective of financing
transaction as true lease — Parties intent was to have option to buy at full market value, based on knowledge and experience of
SC Inc. — End of lease was not end of equipment's useful life, and SC Inc. retained surplus value unless purchased by debtor
— Debtor was paying for use of equipment, although hypothetical situations could exist where equity could be built up and
only residual amount paid, as if financing agreement were in effect — Equipment lease for C Ltd. was true lease — Option to
purchase reflected fair purchase price — Lease did not grant lessee interest in equipment — C Ltd. acted as financing agency
and leasing company — Debtor paid taxes related to equipment, and was responsible for insurance, license fees and risk of loss
— Lease had acceleration clause and mortgage-like remedies which were inordinately favourable to lessor, including liquidated
damages — Equipment selected by lessee and purchased by lessor for specific lease — Debtor not required to pay substantial
security deposit— Aggregate rental payments approximated value of purchase price, if interest considered — If purchase option
exercised amount would be significant — Equipment lease for W was true lease — Option to purchase reflected fair purchase
price — W did not act as financing agency — Debtor was responsible for insurance, license fees and risk of loss — Security
deposit not paid but payment was required before equipment delivered — Agreement had liquidated damages clause but default
provisions were not inordinately favourable to lessee — Default clause was only for portion of rental charges on unexpired
period — Purchase option had expired — K Inc. leases were financing leases — Lease referred to security deposit but deposit
was not identified unless amount was first payment, which was five times normal monthly payment and approximately 10

WestlawNext. canapa i Han Rauters Canada tod or it ; @yl i jual



Royal Bank v. Cow Harbour Construction Ltd., 2012 ABQB 59, 2012 CarswellAlta 198
2012 ABQB 58, 2012 CarswellAlta 198, [2012] 8 WW.R. 2089, [2012] AW.L.D. 1380...

percent of value of equipment — Aggregate rental payments were more than cost of equipment and purchase option available
at 60 months was approximately same as remaining monthly payments — Equipment lease for CF was financing lease —
Aggregate rents were greater than net price of equipment — Option to purchase was only one dollar, and could be exercised
well before useful life of equipment expired — AM Corp. lease was financing lease — Aggregate rents were greater than net
price of equipment — Option to purchase was only one dollar — KEFC Ltd. lease was financing lease — Purchase option was
for ten percent of value, which was not nominal — However, debtor was required to exercise option.

APPLICATION by lessors regarding disposition of funds held by receiver of debtor.
K.D. Yamauchi J.:

I. Nature of the Matter

I Various equipment lessors (collectively, the Applicants) have applied for what they claim to be their proportionate share
of funds that PricewaterhouseCoopers Inc. (PWC) currently holds, pending this Court's determination of whether their leases
were subject to section 11.01(a) of the Companies' Creditors Arrangement Act, RSC 1985, ¢ C-36 (CCAA). PWC is the court-
appointed receiver and manager of the assets, property and undertaking of Cow Harbour Construction Ltd. (Cow Harbour).

IL. Procedural History

extended the Initial Order from time to time by a number of subsequent court orders. Pursuant to the Initial Order, this Court
appointed Deloitte LLP as monitor under the CCA4.4 (Monitor),

2 On April 7, 2010, Cow Harbour obtained a stay of proceedings against it (Initial Order) under CCA4 s. 11,02. This Court

3 Cow Harbour's primary business consisted of overburden removal and general contracting services for oil extraction
companies in Fort McMurray, Alberta. Its assets consisted mainly of earth moving and hauling equipment. Much of the
equipment that Cow Harbour used in its operations was leased from various parties.

4 On May 21, 2010, this Court directed the Mouit‘or to provide all interested parties with a list of those leases which it l{ad
classified as ones entitling the respective lessors to receive ongoing monthly payments pursuant to CCAA s. 11.01. This Court
gave any party who claimed to have such a lease, but whose claim was not included in the Monitor's list, until June 2, 2010
to advise the Monitor that it was disputing the classification, failing which it was barred from subsequently asserting that its
lease entitled it to those ongoing monthly payments.

5  Disputes were registered in relation to a total of 58 leases (Disputed Leases).

6 Also on May 21, 2010, this Court directed Cow Harbour to pay over to the Monitor's counsel monies representing all
monthly payments from April 1, 2010, that Cow Harbour would have paid to lessors under the Disputed Leases, or leases which
had not yet been categorized (Disputed Lease Funds). This Court directed the Monitor's counsel to hold the Disputed Lease
Funds pending resolution of disputes pertaining to categorization of the Disputed Leases.

7 It became clear as matters progressed that Cow Harbour was not going to be able to restructure it affairs through refinancing,
compromise or an equity restructuring. Rather, the proceedings evolved into a liquidation. PWC was appointed as transaction
facilitator to assist the various parties in their negotiations. Acting in that capacity, PWC negotiated a potential sale of certain
of Cow Harbour's assets to Aecon Group Inc. (Aecon). On August 10, 2010, PWC's acceptance of Aecon's letter of intent
received this Court's endorsement, subject to the parties later applying for court approval of an asset purchase agreement and

vesting order.

8  On August 25, 2010, the Royal Bank of Canada (RBC) successfully applied for a receivership order, pursuant to which
this Court appointed PWC as receiver and manager of the assets, property and undertaking of Cow Harbour (Receiver). This
Court then approved the asset purchase agreement and granted a vesting order in Aecon's favour. The transaction contemplated

by the asset purchase agreement closed on August 26, 2010.
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9  The Disputed Lease Funds were transferred to the Receiver pending resolution of the disputes over classification of the
Disputed Leases.

10 RBC was paid out in full through the CC{ and receivership proceedings. The secured creditor holding the next general
security over Cow Harbour's assets, property and undertaking is GE Capital Equipment Financing G.P. (GE).

11 The Receiver has settled many of the issues between Cow Harbour and various third parties, including many of the
lessors under the Disputed Leases. However, it continues to hold back a portion of the Disputed Lease Funds until this Court's
determination of entitlement to those funds.

III. Issue

12 The Applicants ask this Court to determine which of the remaining Disputed Leases fall within CCAA s. 11.01(a). This,
in turn, will determine which party or parties are entitled to a portion of the Disputed Lease Funds.

IV. Law
A. Legislation
13 Section 11.01(a) of the CCAA provides:
11.01 No order made under section 11 or 11.02 has the effect of

(A) prohibiting a person from requiring immediate payment for ... use of leased ... property or other valuable
consideration provided after the order is made.

14 Section 11.02 of the CCAA provides for a stay of proceedings. It states:

11.02(1) A court may, on an initial application in respect of a debtor company, make an order on any terr{w that it may
impose, effective for the period that the court considers necessary. which period may not be more than 30 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the company
under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the
company; and

(¢) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against
the company.

B. General Legal Principles

15 Section 11.02 of the CCAA allows a court to order a stay of proceedings on an initial application under the CCA4 in respect
of a debtor company. This is in keeping with the general policy underlying the CCA.4, which is to allow a debtor corporation
to restructure its corporate or financial affairs in a way that will permit it to continue on as a going concern, without being
hampered by those who wish to enforce their previously bargained for rights. As the Ontario Court of Appeal commented in
Nortel Networks Corp., Re, 2009 ONCA 833 (Ont. C.A.) at para 16, (2009), 59 C.B.R. (5th) 23 (Ont. C.A.) [Nortel], "[t]he
primary instrument provided by the CC:L1 to achieve its purpose is the power of the court to issue a broad stay of proceedings
under s. 1. That power includes the power to stay the debt obligations of the company" (emphasis added). Courts have given
the CC44 a wide and liberal construction to facilitate this policy objective (see e.g. Hongkong Bank of Canada v. Chef Ready
Foods Lid (1990), 51 B.C.L.R. (2d) 84 (B.C. C.A.)).
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16 While a debtor corporation is proceeding through the CC-44 restructuring process, it must still carry on its business. It
hardly seems fair to require a person to continue to supply the debtor corporation with goods or services, or to allow the debtor
corporation to continue to use leased property, without that person being compensated for those goods, services or use. Section

11.01(a) of the CCA4 allows for that compensation.

17 Asnoted in Smith Brothers Contracting Ltd., Re (1998), 53 B.C.L.R. (3d) 264 (B.C. S.C.) at para 3 (SC) [Smith Brothers],
Parliament added what is now s. 11.01 to the CCAA as part of a set of amendments proclaimed in force on September 30, 1997.
Suche J. in Winnipeg Motor Express Inc., Re, 2009 MBQB 204, 243 Man. R. (2d) 31 (Man. Q.B.) [Re Winnipeg], leave to
appeal to CA refused, 2009 MBCA 110, [2009] 12 W.W.R. 224 (Man. C.A. [In Chambers]), suggested that Parliament may
have added this provision to clarify the point made in Quintette Coal Ltd. v Nippon Steel Corp. (1990). 51 B.C.L.R. (2d) 105
(B.C. C.A.) [Quintette], that a stay would never be used to enforce the continuous supply of goods or services without payment
for current deliveries. She also commented that the amendment brou ght the CCAA in line with the Bankruptey and Insolvency
Act, RSC 1985, ¢ B-3 [BIA], which contains a similar provision relating to proposals.

18 To further facilitate the policy objective of the CCAA, courts have given CCAA s. 11.01(a), which is an exception to the
stay provision, a narrow construction (Nortel at para 17). They have differentiated between a "true lease," in which the debtors'
corporation is paying for use of the property, and a debt obligation clothed in the guise of a lease, i.e., a financing lease in which
the debtors' corporation is "earning equity” in the property. Courts and writers have used the term "financing lease," "security
lease," "financial leasing arrangement” or similar terms to describe the latter type of arrangement (referred to here as a financing
lease). It is only the debtor corporation's obligations under a true lease that courts have excepted from the stay of proceedings,
not its obligations under a financing lease (Smith Brothers at para 61).

19 Canadian courts have accepted the conclusion of Bauman J. (as he then was) in Smiith Brothers that a true lease, being
a bailment of property, falls within the CC4A4 s. 11.01(a) exception, while a financing lease does not. They also have endorsed
his approach to distinguishing between the two types of arrangements (see e. g International Wallcoverings Ltd., Re (1999),
28 C.B.R. (4th) 48 (Ont. Gen. Div. [Commercial List])) [/nternational | Fallcoverings). Sharp-Rite Technologies Ltd., Re, 2000
BCSC 122 (B.C.S.C.). In PSI;\}’ETL!:L Re (2001), 26 C.B.R. (4th) 288 (Ont. S.C.J.) at para 19 [PSLYET], Swinton J. stated:

In my view, Smith Brothers Contracting Ltd. was correct in determining that [CCAA s. 11.01(a)] is to apply to payments
for the use of property provided after the stay order — that is, where a party provides new credit to the debtor following
the stay. The payments under the leases here are not that type of payment. These leases are clearly financing arrangements,
whose purpose is to secure a loan which was provided before the stay order was made, and the payments owing are
repayments for that loan. Therefore, the leases here do not fall within [CCA4A4 s. 11.01(a)] of the Act, and the order of
Farley J. which prohibits the company from making payments under them is consistent with the purpose of the Act. Any
other determination would give the RBC an unfair advantage when compared to other creditors of the applicants, who
are bound by the stay.

20 While initially having questioned in oral reasons on August 25, 2010, whether it might be worthwhile to re-examine the
approach that Bauman J. took in Smith Brothers, this Court concluded the approach was sound, given that CCA44 s. 11.01(a)
is to be narrowly construed. The substance and not the form of the arrangement between the debtor corporation and the other
contracting party is of importance and, unless there is a sound policy reason for doing so, the court should not give an advantage
to one creditor over another.

21 Why did this Court initially question the reasoning in Smith Brothers?

22 Bauman J. relied heavily on Professor Ronald CC Cuming's article, "True Leases and Security Leases Under Canadian
Personal Property Security Acts" (1983) 7 Can Bus LJ 251, in arriving at his conclusions. As is apparent from the title,
Professor Cuming's article dealt with differentiating leases for purposes of personal property security legislation, not insolvency

legislation.
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23 The C'C:A4 does not expressly incorporate personal property security legislation concepts. Unlike such legislation, the
CCAA does not distinguish between a true lease and a financing lease.

24 The way in which courts have used personal property security legislation concepts when they are dealing with CC4.4
proceedings, and the tension that this approach creates, was discussed by Professor Roderick J. Wood in his article, "The
Definition of Secured Creditor in Insolvency Law" (2010) 25 BFLR 341.

25 Professor Wood recognized that the CCA4 does not expressly deem a lessor in a financing lease transaction to be a "secured
creditor” rather than an owner of the goods. He remarked that the definitions of "secured creditor" and "security interest” in
insolvency law (the CCAA and B/4) do not adopt personal property security legislation terminology (at p 347). He noted that
courts have held that the broader definition of the term "secured creditor" in the Income Tax Act, RSC 1985, ¢ one (5th Supp.)
(/74) does not encompass lessors under a financing lease. Professor Wood recognized the difficulty in interpreting the definition
of "a secured creditor" in the CCAA as including a lessor under a title retention device such as a financing lease, given that
courts have not done so in the context of the broader definition in the /74. He expressed the view that the best way to resolve
this tension would be for Parliament to clarify federal insolvency legislation, suggesting at p. 356 that:

It would also produce a proper dovetailing of the federal insolvency provisions. For example, the insolvency statutes
provide thata stay of proceedings does not prevent a lessor from requiring immediate payment for use of the leased property.
This gives the lessor the ability to collect post-commencement lease payments. Courts have held that this provision only
applies to true leases and not to security leases. The latter are treated in the same manner as other security interests and the
debtor is able to retain possession of the goods without the need to satisfy the post commencement payments. This further
demonstrates that the division between true leases and security leases that is produced by the application of the substance
test of the PPSA is being recognized in insolvency law, and that an amendment of the definition of secured creditor to
reflect this fact is the most sensible solution.

26  When examining Smith Brothers closely, it appears that Bauman J. was simply saying that the logic that Professor Cuming
applied when differ¢ntiating between true leases and financing leases in the context of personal property security legislation
applies equally to CCAA proceedings. Said differently, CCAA s. 11.01(a) protects parties who provide goods and services to the
debtor corporation after a court grants an initial order, but not "creditors" to whom the debtor corporation has "debt obligations."
This would put the latter in a better position vis-a-vis the debtor corporation than the debtor corporation's other creditors.

27 As previously stated, this Court is of the view that Bauman J's decision with respect to this issue is in keeping with the
CCAA's underlying policy objectives.

28  Itis arguable, however, that Blair J. in International Wallcoverings left the door open for a court to find that a financing
lease could fall within CCA.4 s. 11.01(a), when he said at para 4:

While I would not go so far as to say, [CCA.4 s. 11.01(a)] requires payment under all leasing arrangements, or (on the other
hand) that it could never encompass a financial leasing arrangement, I am satisfied that in the particular circumstances of
this case the reasoning of Smith Brothers is applicable and that the arrangements in question are more akin to equipment
purchase financing arrangements ...

29 He used the Smith Brothers true lease/financing lease analysis in reaching his conclusion. He did not speculate as to the
type of situation where CCA4 s. 11.01(a) might encompass a financing lease arrangement.

30 Winnipeg Motor could be considered one such case, and, as the result, is contrary to what might be expected when using
the Smith Brothers analysis.

31 Winnipeg Motor dealt with the proper distribution of interim financing and administrative charges incurred after the court
granted an initial order under the C'C:4A. The monitor recommended that the charges be distributed among the secured creditors
based on a pro rata recovery. Two parties claimed to be true lessors. The court referred to the distinction made in Smith Brothers
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between true leases and financing leases. It commented that the exclusion of financing leases from CCAA s. 11.01(a) makes
perfect sense based on the notion of ownership, as a financing lessor cannot seek the benefits of ownership when it has given
it away (assuming the lessee has been acquiring equity in the leased goods). It also suggested that the narrow construction of
CCAA s. 11.01(a) as limiting the obligation of the debtor to make payments for "use" is consistent with the idea that a supplier
cannot be expected to continue to provide its product without payment.

32 The court in Winnipeg Motor noted the financing lessors' complaint that they had been unduly prejudiced by the stay
of proceedings. They argued that not only were they not being paid while the debtor corporation was using their assets for
the benefit of the other stakeholders, but the debtor corporation was deteriorating their underlying security in the process.
They maintained that this violated one of the fundamental objectives of the stay of proceedings: preventing one creditor from
obtaining an advantage over other creditors during the stay period. The court at paras 60-62 suggested that the fact true lessors
were entitled to be paid aggravated the problem, stating:

Itis difficult to know how this situation can be remedied, given that the whole point of the CCA4 is to relieve a company
of ongoing financial burden to allow it the opportunity to restructure. In this case, for example, [the debtor corporation]
would not have succeeded had it been obliged to pay for its equipment during the entirety of the restructuring,

On the particular facts of this case, this issue became somewhat easier to address given the nature of [the debtor
corporation’s] business. Equipment to a transportation company is akin to raw goods to a manufacturer, and I was of the
opinion that if [the debtor corporation] was going to be viable, at a certain point it would have to demonstrate it could
pay for the essential means of production.

Otherwise, there would be no purpose to continue the stay. Accordingly, 1 ordered that financing leases would be paid
as of August 1, 2008.

[ say all this not to justify or revisit the basis for my earlier decision, but to get to the point that in considering what is
equitable, undue prejudice is a reason to adjust what would otherwise be a uniform approach. I am satisfied that equipment
lessors in a business operation such as [the debtor corporation's] do suffer undue prejudice. In this case, however, the
equipment lessors were paid as of August 1. Being financing leases, thosJ-: payments were not just for use, but included
some amount on account of equity. I conclude, then, that the undue prejudice suffered has been recognized, albeit not
totally, perfectly or precisely, but, in my view, in an amount sufficient amount to Justify the uniform application of the
methodology proposed by the monitor.

33 Ofinterest, the court in Winnipeg Motor required one of the debtor corporation's true lessors to contribute to the court-
ordered charges, as it had derived the same benefit from the CCAA4 proceedings as the financing lessors.

34 In Clayton Construction Co., Re, 2009 SKQB 397, 59 C.B.R. (5th) 213 (Sask. Q.B.) [Clavton Construction], the debtor
corporation sought an extension of a CCAA stay of proceedings. Rothery J. granted the extension, but also allowed the payment
of interest that the debtor corporation owed to nine of its equipment lessors as a means of compensating them for the use and
depreciation of their equipment. The debtor corporation required the equipment to complete its contracts. The court determined
that the monthly interest payments to the equipment lessors would not prejudice the other creditors. The major secured creditor
had benefited from the accounts receivable generated by the debtor's use of the equipment and the unsecured creditors likely
would not have received any benefit, had the equipment lessors withdrawn their support for the restructuring process,

35 Winnipeg Motor and Clayton Construction might be responses to the non-peer reviewed journal articles that criticize
the Smith Brothers approach that courts have taken to the issue before this Court (see e.g. Steven J. Weisz, Linc A. Rogers &
Stacy McLean, "Striking an Imbalance: The Treatment of Equipment Lessors Under Section 11.3 of the CCA44" (2003) 20:5
Nat'l Insolv Rev 45 at 48-49: Jeffrey C. Cahart, "Should There be Special Rules in Commercial Reorganizations for Equipment
Lessors?" (2002) 15:2 Comm Insol R 13; Harvey G. Chaiton and John R. Hutchins, "Equipment Lessors in Restructurings:
Hostage Lenders" (2009) 21 Comm Insol R 3).
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36 One of the themes that runs through these articles is that it is unfair for courts to allow creditors that hold general security
to gain a benefit from the debtor corporation's use of the leased equipment during the stay period. Cahart commented at p. 15:

.. it is simply unfair to allow a debtor to continue to use (and to depreciate) a piece of (perhaps essential) equipment which
the debtor only has because of the equipment lessor's financing while the debtor pursues a reorganization and/or a sale as a
going concern (as has happened in so many C'C4.4 cases) possibly over a very extended period. Again, unlike lenders with
more general security, equipment lessors (usually) only have recourse to a specific asset. Is it fair to allow, for instance,
a mining company under CCAA protection to continue to use a specialized leased truck, continue to wear it down and to
diminish its value, for 11 months for free, while the company pursues sale as a going concern and/or reorganization based
on the company's going concern value? Among other things, the availability of the truck to the company over time: (i)
contributes to the going concern value of the company (and the preservation of which is at the heart of what the CCAA is
trying to achieve); and (ii) allows the company to produce product which is turned into cash and which goes to pay down
an operating lender. Yet under the current jurisprudence, the relevant equipment lessor probably receives nothing during
the stay period — not even its regular monthly payments, let alone any kind of "premium" for its contribution to the going
concern value or to the ability of the company to generate cash.

37  The problem, however, is that one creditor should not receive "an unfair advantage when compared to other creditors of
the applicants, who are bound by the stay" (PSINET at para 19). If some creditors are to be bound by the stay of proceedings,
all creditors must be bound. Any contrary approach invariably would lead to every creditor attempting to argue that its interests
are being prejudiced by the stay of proceedings in one way or another, with the end result that the stay of proceedings would

prove meaningless.

38  Smith Brothers concluded that courts must differentiate between true leases and financing leases. Is this what the legislation

says?

39 If certain portions of CCAA s. 11.01(a) are emphasized, the legislation could be read differently. For example, CCAA s.
11.01(a) might be read as stating that: "No order made under section 11 or 11.02 has the effect of prohibiting a person from
requiring immediate payment for ... use of leased ... property .. provided after the order is made" (emphasis added). In other
words, the phrase "provided after the order is made" might refer to "leased property." In that case, lessors of pre-stay leases,
whether true or financing, would be subject to the stay of proceedings. Only lessors of property leased post-stay could demand
that the debtor corporation make its lease payments. This would be in keeping with judicial interpretation of the balance of
CCAA s. 11.01(a). For example, a supplier may provide goods or services to the debtor corporation post-stay on the basis of
"cash on delivery."

40 This type of interpretation would not be unusual, as Canadian courts, including the Alberta Court of Appeal, have taken
such a grammatical-interpretative approach when they have considered, for example, BI4 s. 178(1)(d). That section provides:

178(1) An order of discharge does not release the bankrupt from ...

(d) any debt or liability arising out of fraud, embezzlement, misappropriation or defalcation while acting in a fiduciary
capacity ...

41 The question has arisen whether the words "while acting in a fiduciary capacity" qualify only the word "defalcation”
or whether they qualify all of the listed factors, including fraud, embezzlement, misappropriation and defalcation. Courts have
held that the latter is the proper interpretation (see e.g. Confederation Life Insurance Co. v. Waselenak (1997), [1998] 5 W.W.R.
712, 57 Alta. L.R. (3d) 38 (Alta. Q.B.), affd 2000 ABCA 136 (Alta. C.A.); 166404 Canada Inc. v. Coulter (1998), 4 C.B.R.
(4th) | (Ont. C.A.), leave to appeal to SCC refused (1998), 233 N.R. 395 (note) (S.C.C.); Ross & Associates v Palmer, 2001
MBCA 17. 22 C.B.R. (4th) 140 (Man. C.A.); Brant, Re (1984), 52 C.B.R. (N.S.) 317 (Ont. S.C.)).

42 Including all pre-stay leases in the stay of proceedings would be in keeping with the broad and liberal interpretation
that courts have given to the CCiA4, which is to provide the debtor corporation with "breathing space" in which to determine
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whether it is in a position to restructure its affairs and to facilitate its survival. Including only post-stay leases under CCAA s.
I1.01(a) also would be in keeping with the narrow interpretation of transactions that are excepted from the stay of proceedings.
It would simplify CC44 proceedings involving equipment leases.

43 This interpretation, however, does not give weight to the word "use" in CCAA s. 11.01(a). In making the true lease/
financing lease distinction, Bauman J. in Smith Brothers and courts in subsequent cases have sought to do Jjust that. They have
read the section as stating, "No order made under section 11 or 11.02 has the effect of prohibiting a person from requiring
immediate payment for ... use of leased ... property ... provided after the order is made" (emphasis added). In other words. it is
"use” of the leased property which is provided after a court makes the initial order.

44 A true lease, in essence, is a bailment contract such that ownership of the leased goods remains with the bailor/lessor
and the bailee/lessee pays for "use" of those goods. In Punch v. Savoy's Jewellers Lid. (1986), 54 O.R. (2d) 383 (Ont. C.A.)
at para 17, the court defined bailment as follows:

- Bailment has been defined as the delivery of personal chattels on trust, usually on a contract, express or implied, that
the trust shall be executed and the chattels be delivered in either their original or an altered form as soon as the time for
which they were bailed has elapsed. It is to be noted that the legal relationship of bailor and bailee can exist independently
of a contract. It is created by the voluntary taking into custody of goods which are the property of another.

(See also I'sscher v. Triple Broek Holdings Ltd., 2006 ABQB 259, 399 A.R. 184 (Alta. Q.B.) at paras 27-28; Letournean v. Otto
Mobiles Edmonton (1984) Lid., 2002 ABQB 609, 315 A.R. 232 (Alta. Q.B.) at para 23).

45 The central character of a true lease is "payment for use." Bauman J. in Smith Brothers at para 48 adopted the following
statement in Professor Cuming's above-referenced article to expand on this principle:

Under a true lease, the lessor surrenders his possessory right in chattels to the lessee in return for an undertaking by the
lessee to perform certain acts which usually involve the payment of money to the lessor, The lessee has obligations, but
the transaction cannot be characterized as a security agreement because the interest of the lessor is not related to those
obligations. In other words, the lessor does not remllin owner merely to ensure or to induce performance of the lessee's
obligations. He remains owner because a bailment contract does not involve the transfer of ownership to the bailee.

46 Bauman I. concluded in Smith Brothers at para 61:

It is only payments for the use of leased property that are excepted from a s. 11 stay order under [CCAA s. 11.01(a)].
Payments for use and equity are not. Similarly payments for use and equity and an option to purchase are not. This is
another reason to conclude ... [CC4A4 5. 11.01 (a)] is not inclusive of all forms of lease.

47 This is a curious statement inasmuch as it might be seen as suggesting that a court should identify what portion of
the lease payments made under the instrument is for use rather than for acquisition of equity (and, perhaps, of the option to
purchase). This approach is not in keeping with other statements that Bauman J. made in Smith Brothers. In this Court's view.
the instrument is either a financing lease or a true lease. There is no room for finding the instrument to be a hybrid of the two,
as this unnecessarily confuses the issue.

48  Asacknowledged by Suche J. in Winnipeg Motor at para 31, "... the true nature of arrangements involving the supply of
equipment can be very difficult to peg." There can be a fine line between what is considered a true lease and a financing lease.

49 The determination of whether an arrangement is a true lease for purposes of CCAA s. 11.01(a) involves a functional analysis
of the relationship between the parties based on substance as opposed to form (Smith Brothers at para 26; Philip Services Corp.,
Re (1999), 15 C.B.R. (4th) 107 (Ont. S.C.J. [Commercial List]) at para 2 [Philip Services])).

50 Professors Ronald CC Cuming and Roderick J. Wood in their A/berta Personal Property Security Act Handbook, 4th ed
(Toronto: Carswell, 1998) at 53 [Handbook] emphasized the need to examine the relationship between the lessor and lessee to
determine if it reflects indicia of a financing arrangement. They noted, however, that they were not referring to the traditional
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indicia prescribed by the common law, but rather those which would be relevant to someone examining the economic realities
of the transaction.

51 InSmith Brothers at para 67, Bauman J. referred to the following non-exhaustive list of considerations mentioned by Master
Powers sitting as a Registrar in Bankruptcy in Bronson, Re (1995), 34 C.B.R. (3d) 255 (B.C. Master) [Bronson], aff'd (1996),
39 C.B.R.(3d) 33 (B.C. S.C.). This list includes factors considered by American courts in determining whether a document is a
true lease or a security agreement, as summarized in Teaching Material for Personal Property Security Transactions Governed
by Personal Property Security Acts by Professor Cuming in September 1991:

I. Whether there was an option to purchase for a nominal sum;

2. Whether there was a provision in the lease granting the lessee an equity or property interest in the equipment;
3. Whether the nature of the lessor's business was to act as a financing agency:

4. Whether the lessee paid a sales tax incident to acquisition of the equipment;

5. Whether the lessee paid all other taxes incident to ownership of the equipment;

6. Whether the lessee was responsible for comprehensive insurance on the equipment;

7. Whether the lessee was required to pay any and all licence fees for operation of the equipment and to maintain
the equipment at his expense:

8. Whether the agreement placed the entire risk of loss upon the lessee;

9. Whether the agreement included a clause permitting the lessor to accelerate the payment of rent upon default of
the lessee and granted remedies similar to those of a mortgagee;

10. Whether the equipment subject l):) the agreement was selected by the lessee and purchased by the lesscir for this
specific lease;

11. Whether the lessee was required to pay a substantial security deposit in order to obtain the equipment;

12. Whether the agreement required the lessee to join the lessor or permit the lessor by himself to execute a UCC
financing statement;

13. Whether there was a default provision in the lease inordinately favourable to the lessor;
14. Whether there was a provision in the lease for liquidated damages;
15. Whether there was a provision disclaiming warranties of fitness and/or merchantability on the part of the lessor;

16. Whether the aggregate rental approximated the value of purchase price of the equipment. [See also PSINET at
para 12.]

52 Other courts have added that the right of the lessee to an "option to purchase" can be established through the course
of conduct between the parties, if not expressly provided for in the document itself (Philip Services at paras 4-5). As well,
leases that are "bundled together" for financing purposes may be construed as financing transactions and not as true leases,
because the transactions really involve payment for financing the acquisition of the assets rather than payment for use (Philip
Services at para 9).
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53 Neither Professor Cuming nor the court in Smith Brothers said that a lease must contain all of the foregoing indicia to
be classified as a financing lease. Indeed, the main factor on which Bauman J. relied in deciding that the arrangement before
him was a financing lease was the default clause.

54 A court may use some or all of the Smith Brothers factors when assessing whether a particular transaction is a true lease
or a financing arrangement. It is the substance of the transaction that is determinative.

55 Michael E Burke, in his article "Ontario Personal Property Security Act Reform: Significant Policy Changes" (2009)
48 Can Bus LJ 289 at 291-97, undertook an empirical review of the authorities and discussed the relative weight courts have
placed on these factors, He stated at 291-92:

First, from the universe of factors or indicia that have been mentioned in the Jjurisprudence, some factors or indicia
(referred to in this paper as "primary factors") are clearly more important than other factors or indicia (referred to in
this paper as "secondary factors"). Second, the presence of a primary factor in a lease will often be determinative of the
characterization of the agreement. Third, secondary factors generally have a corroborative value and are not in and of
themselves determinative of the characterization. Accordingly, the presence of a number of secondary factors that are
indicative of a characterization that is contrary to the characterization indicated by the primary factor will not be sufficient
to overturn the weighting given by a court to the primary factor. Fourth, in those situations where the primary factor is
ambiguous or absent, then the relative weighting given by a court to the secondary factors will be relevant in determining
the characterization of the lease in question.

56 Topolniski J. in 843504 Alberta Ltd,, Re, 2011 ABQB 448, 80 C.B.R. (5th) 177 (Alta. Q.B.) [843504] identified what
Burke at 292-94 referred to as "primary factors:"

(a) Relevance of the purchase option price - whether the purchase option price is nominal or reflective of fair market

value.

|
(b) Mandatory purchase options - whether there is a mandatory purchase option that obligates the lessee to pur\chase
the equipment at the end of the term.

(c) Open-end leases/guaranteed residual clauses - whether the lessee is liable for any deficiency in the sale of the
equipment at the end of the term.

(d) Sale-leaseback transactions - whether the transaction is structured as a sale and leaseback.
57  Topalniski J. then identified (at para 65) what Burke (at 295-98) referred to as "secondary factors":

(a) The ability to replace/exchange leased equipment is indicative of a true lease.

(b) The lessor's ability to accelerate payments and the residual value are generally inconsistent with a true lease.
However, it is equally consistent with a true lease if the acceleration clause limits the lessor's damages to the present
value of the remaining rents, plus the present value of the residual value at the end of the term, minus the value of net
proceeds from a sale of the assets. If the acceleration clause is more narrowly crafted, it favours a security lease.

(¢) A full payment lease may be indicative of either form of lease. depending on the language of the provision.
(d) A security deposit is indicative of a security lease.
(e) A substantial down payment is indicative of a security lease,

(f) Covenants relating to maintenance, insurance and risk of loss can be indicators of either type of lease. They are
weak evidence of a security lease.
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(2) Whether the lessor uses different forms for different types of transactions may be some evidence of intention.

58 Burke also identified (at 297) some factors, such as the exclusion of warranties on the lessor's part, as "red herrings"
because their presence (or lack of presence) in a lease is equivocal: see also Weisz, Rogers & McLean at 48-49,

39 Onan application for leave to appeal this Court's assessment that a particular agreement at issue in these proceedings was
a financing lease, the Alberta Court of Appeal in De Lage Landen Financial Services Canada Inc. v Royal Bank, 2010 ABCA
394 (Alta. C.A.) at para 60 [De Lage Landen (CA)], refusing leave to appeal 2010 ABQB 637, 37 Alta. L.R. (5th) 82 (Alta.
Q.B.) [De Lage Landen (OB)] expressly rejected the suggestion that there should be a hierarchy of factors that a court should
use to determine if a lease is a true lease or a financing lease. In denying the leave application, Ritter J.A. stated at para 15:

The applicant points to a British Columbia decision which suggests in obiter that there should be a hierarchy of factors
used to determine if a lease is a true lease or a financing lease. In my view, this obiter runs contrary to current trends about
how to weigh the factors in a legal test and about the deference afforded to courts of first instance in this respect. If one

factor trumps the others, there is simply no point in including the others in the test. [Emphasis added].

60  During the present hearing before this Court, counsel spent a significant amount of time attempting to rationalize §43504
and De Lage Landen (CA). In this Court's view, there is no conflict between the two. Topolniski J. in §43504 cited the Court
of Appeal's decision in De Lage Landen (CA) and quoted (at para 60) this Court's observation in De Lage Landen (OB) at
para 32 that:

-~ 0 one factor "is the sine qua non for determining whether a document is a true lease or a financing lease. One must
look at the whole document to get a flavour of the [parties'] intentions ..."

While Topolniski J. referred to Burke's discussion of how courts weigh certain factors and outlined the results in her case of
applying his "primary" and "secondary" factors, she did not necessarily endorse the view that there is a "hierarchy” of factors

in every case.
61  Topolniski J. considered (at para |64] a provision in the lease before her which provided that:
« the lessee could return the vehicle at the end of the six-month minimum lease term;
» once the lessee returned the vehicle, the lessor would sell the vehicle:
* the lessee would keep the surplus if the sale proceeds exceeded the termination book value: and
« if the sale proceeds did not exceed the termination book value, the lessee would be liable for the shortfall.

She found this provision was indicative of a security lease since it rendered the lessee liable for a deficiency on the vehicle's
sale at the end of the term,

62 Topolniski J. also applied Burke's "secondary" factors to the lease that was before her. There would have been no point in
her doing so had she accepted that the lessee's liability for the deficiency trumped any and all secondary factors. She concluded
that the secondary factors were not determinative of the proper characterization of the lease (at para 67). The presence of some
secondary factors was insufficient to outweigh the clear effect of the primary factors in her case.

63 GE suggests that Topolniski J. acknowledged that the presence of a primary factor often can be determinative of the
characterization, while absence or ambiguity in respect of the primary factors can make weighing of the secondary factors
more relevant. In fact, Topolniski J. did not make such a statement. She simply quoted the Burke article where Burke made

that argument.

64  GE argues that while the presence of one of Burke's "primary" factors is significant, absence or ambiguity in respect of
a primary factor is not determinative. It simply means that other factors will be more important in the analysis. For example,
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GE submits that the presence of an option to purchase at nominal value is a primary factor, and while its presence likely will
result in the agreement being characterized as a financing lease, the absence of such an option or, indeed, the presence of an
option to purchase at fair market value, means that focus must be directed to the other factors. GE suggests that this approach is
consistent with authorities which hold that agreements without an option to purchase may still be classified as financing leases
when the other indicia of financing leases are present.

65  The proper approach is more holistic than the one advocated by GE. While the presence or absence of one or more factors
may loom larger than others, in all instances the inquiry remains focussed on determining the intention of the parties and is
based on an interpretation of the entire agreement. As stated by the Alberta Court of Appeal in De Lage Landen (CA), one factor
cannot trump others in terms of the legal test. Courts must review the entire agreement and they must consider all factors. That
is not to say, however, that certain factors may not have greater probative value than others in terms of the particular agreement
before the court. In such a case, the court might give those factors greater weight. In all cases, the court must examine the
various Smith Brothers factors and any other factors it considers material and relevant, balance those factors in the context of
the entire agreement, and make a determination as to whether the agreement before it as a financing lease or a true lease. This

is not a scientific exercise.

66  Counsel for several of the Applicants argue that payments that Cow Harbour made under leases containing an option to
purchase were payments for "use," as the "purchase price" was not due and payable until Cow Harbour exercised the option to
purchase or the lease came to an end and the lessee chose to pay the purchase price at a nominal sum. They cite £d Miller Sales
& Rentals Ltd. v R. (1982), 42 A.R. 350 (Alta. Q.B.) [Ed Miller] in support of this position. Purvis J, in that case, relied in turn
on Ramsay v. Pioneer Machinery Co. (1981), 28 A.R. 429 (Alta. C.A.) [Ramsay].

67  The issues in Ramsay were whether a transaction fell within the Conditional Sales Act, RSA 1970, ¢ 61 and. if it did,
whether the conditional seller could recover the purchase price through the sale of the equipment or by suing the conditional
buyer. This was called the "seize or sue" provision. The Alberta Court of Appeal stated at para 20:

.. Until the option is exercised the lessor is not pursuing his "right to recover the purchase price". If he chooses to recover
the chattel he is exercis?ng his right of possession on default, which is a right independent of ainy money claim. 1 have no
hesitation in saying that [the seize or sue provision] is not applicable unless the lessor is seeking to recover the purchase
money and he cannot seek to recover the purchase money until the option is exercised. It may be that a "lessor" who is
found to be, in substance, a "conditional sales vendor" should be treated as a vendor claiming his purchase price within
the section, but that is not this case.

68 In Ed Miller, the court considered whether lessors holding leases with options to purchase could maintain a priority
claim to a builders' lien fund. The court applied the analysis in Ramsay in finding that until the lessees exercised the options to
purchase, the lessors were not "sellers" under the Conditional Sales Act and, "... [{Jhey are not attempting to recover a purchase
price, but are attempting to establish priority against a lien fund for rental for equipment" (at para 49). As a result, the court held
that the lessors' claims were not for payment of purchase moneys but for rental and, as a result, they were entitled to advance a
claim for a lien for a reasonable and just rental of the equipment while used on the contract site (at para 50).

69 The now repealed Conditional Sales Act contained specific provisions concerning registration and remedies available to
conditional sellers. The courts, when considering that statute, were more interested in the structure of the transaction than the
parties’ intention. In fact, the court in Ed Miller commented, "Stevenson J.A. [in Ramsay] found that it was sufficient to bring
the transaction within the relevant sections of the Conditional Sales Act if it was established that the lessee merely had it within
his power to acquire ownership. It was not necessary to establish intention" (at para 43).

70 When a court undertakes the true lease/financing lease analysis under the CC44, substance, including the parties' intention,
is one of the paramount considerations. The form the transaction takes is not. The "all or nothing" argument advanced by certain
of the Applicants could just as easily result in all lessors of true and financing leases being precluded from receiving anything

during the stay of proceedings.
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71 Accordingly. it is of the utmost importance that this Court examine each lease individually to determine whether it falls
within the category of a true lease or a financing lease.

72 Finally, it is a fundamental principle of contractual interpretation that a court must interpret an agreement as at the date
it was made, as the exercise is intended to discern the intention of the parties at the time the contract was formed (McDonald
Crenvford v. Morrow, 2004 ABCA 150, 348 A.R. 118 (Alta. C.A.)).

V. Specific Leases
A. Scott Capital Group Inc. (Scott Capital) Leases
1. The leases

73 Five of the Disputed Leases are between Cow Harbour and Scott Capital. The lease details are as follows:

Lease Date day/month/year Term Capital Cost Monthly Option Price Security Deposit
number (months) of Items Rental

6049520 1/10/2009 60 $559,951 $10,469 25% of $55,995 = 10%
Schedule original of original

001 capital cost  capital cost
6049520 30/10/2009 48 $801,250 $18,184 20% of $160,250 =
Schedule original 20% of original
002 capital cost  capital cost
6049520 18/12/2009 48 $234.000 $5,295 Fair market ~ $46,800 = 20%
Schedule value of original

003 capital cost
6049520 4/2/2010 48 $664,832 $16,717 Fair market  $132,966 =
Schedule value 20% of original
004 capital cost
6049520 5.{23’2[}10 48 $286,020 $7,190 | Fairmarket $57,204 =20%
Schedule value of original

005 capital cost

74 All of the Scott Capital leases are subject to the terms of the Scott Capital Master Equipment Lease that the parties entered
into on October 1, 2009 (Scott Master Lease). Scott Capital's affiant deposed that the Scott Master Lease had been in effect
for 30 years, with the last revision having been made about ten years ago. He confirmed that Scott Capital used the same form
for what Scott Capital intended to be true leases and financing leases. The number 6049520 refers to the Scott Master Lease to
which all of the Scott Capital leases being considered are subject. This Court will refer to each lease by its Schedule number.

75 Scott Capital leased eight pieces of heavy equipment or vehicles to Cow Harbour under these five leases. It entered into
all of these leases with Cow Harbour within six months prior to Cow Harbour's CCAA filing. In the case of the Schedule 001
lease, the equipment was only commissioned for use by Cow Harbour in July 2010, which was well into the CCA.4 proceedings.

76 The evidence of Scott Capital's affiant was that Cow Harbour sourced the equipment, negotiated the sale price and
approached a broker to seek assistance with acquisition of the assets. The broker then contacted Scott Capital and the equipment
went straight from the third party vendor to Cow Harbour.

77 Scott Capital's affiant deposed that Scott Capital generally structured its leases as true leases. His due diligence on Cow
Harbour suggested that Cow Harbour might be in a precarious financial position. As a result, Scott Capital had no intention of
providing "financing leases" to Cow Harbour. He deposed that Scott Capital made it clear to Cow Harbour, and Cow Harbour
accepted and acknowledged at the time they negotiated the leases, that the lease options to purchase were to be at fair market
value.
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78 All of the leases identify the option price as being fair market value. In three of the leases, that value is not specified. In
the other two, the fair market value of the equipment is pre-estimated and agreed by the parties to be a particular percentage of
the original capital cost of the equipment (25 percent in the Schedule 001 lease and 20 percent in the Schedule 002 lease).

79 The security deposits that Scott Capital required Cow Harbour to pay under the leases amounted to 10 percent of the
capital cost of the equipment in the case of the Schedule 001 lease and 20 percent of the capital cost of the equipment in the
other four leases.

2. Lease-specific arguments of the parties
(a) Scott Capital

80  Scott Capital asserts that it did not structure its leases in such a way that Cow Harbour was financing its purchase of the
equipment or accruing equity in the equipment over the lease term. Rather, Scott Capital structured the leases to ensure that the
use, condition and value of the equipment were being controlled and maintained, as Scott Capital expected that Cow Harbour
would return the equipment to it at the end of the lease terms. As the affiant stated on cross-examination:

A. You will see that the terms on these leases are different, And part of that is because we feel that certain equipment may
be perhaps more abused. Certain equipment naturally has a different life than other equipment.

But that type of an analysis is factored into whether or not we will enter into a 48-month lease or perhaps a 60-month
lease. If we think that equipment will be used gingerly, then we will perhaps enter into a longer-term lease. If we think
that equipment will be used harshly in harsh conditions, we want to put it on a shorter-term lease. There always has to be
value on that equipment in the event that it's returned.

[Transcript of the cross-examination of Brian Jagt, 26 October 2010, p. 20, 1I 21-34]

81 The Schedule 003, Schedule 004 and Schedule 005 leases. in addition t other detailed terms concerning the maintenance
and condition of the equipment, specified usage maximums in the return provisions of the lease. Scott Capital did this with
specific care and concern for the equipment's condition, having regard to how Cow Harbour intended to use the equipment. The
affiant explained that Scott Capital was concerned about the number of hours that Cow Harbour intended to use the equipment,
rather than the number of kilometres of recorded use, as Scott Capital anticipated that the buses and trucks would be running
constantly but not travelling great distances.

82 The purchase option prices set out in the Schedule 001 and the Schedule 002 leases (25 and 20 percent, respectively, of
the original capital cost of the equipment) were not arbitrary figures. Rather, Scott Capital determined those prices and Cow
Harbour agreed to those prices as a reasonable pre-estimate of the equipment's fair market value at the end of the lease term,
based on Cow Harbour's anticipated use and the nature of the use.

83 Scott Capital points out that the present value of the rentals under each lease was less than 90 percent of the original

equipment cost.
(b) Monitor

84 The Monitor suggests that the Schedule 001 and Schedule 002 leases are best characterized as financing leases because,
among other factors, the end of term purchase option price appears to be arbitrary and bears no direct connection to the actual
value of the leased equipment at the time Cow Harbour was to exercise the option. In other words, Cow Harbour appears to
have acquired equity in the leased equipment because the fair market value of the leased equipment at the time Cow Harbour
was to exercise the option may exceed the purchase option price.
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85 In addition, the Schedule 001 and Schedule 002 leases overwhelmingly exhibit other indicia of a financing lease, as
discussed in Smith Brothers, which militates against them being considered true leases. Specifically, the leases contain the Smith
Brothers financing lease factors 3 to 10 and 13 to 16.

86  The Monitor points out that the aggregate rental under the Schedule 001 and Schedule 002 leases approximated the value
of the purchase price of the equipment, factoring in interest and carrying costs (Smith Brothers factor 16), as the equipment
in the Schedule 001 lease originally was valued at $559.951 plus applicable tax, while the total amount to be paid by Cow
Harbour during the course of the term was $628,140 plus applicable tax. In the Schedule 002 lease, the equipment originally
was valued at $801,249.96 plus applicable tax, while the total amount to be paid by Cow Harbour over the course of the term
was $1,033,079.83 plus applicable tax.

87 In the Schedule 003, Schedule 004 and Schedule 005 leases, the end of term purchase option was referred to as "fair
market value" (with no approximated value of what that value might be). While this factor militates in favour of each such
lease being characterized as a true lease, the Monitor notes that, as in Bronson, these leases contained default provisions which
guaranteed to Scott Capital the residual value of the equipment. These three leases contained financing lease Smith Brothers
factors 3 to 10 and 13 to 15.

(c) GE

88  GE takes the position that the Scott Master Lease bears the indicia of a financing lease as Smith Brothers factors 4 to
I1'and 13 to 15 are present.

89 It says the present value of the rental payments is irrelevant. The more im portant factor is that the aggregate cost of the
rental payments exceeded the value of the equipment at the commencement of the lease.

90  GE points to the evidence of Scott Capital's affiant that the amount of the security deposit that Cow Harbour paid at
the outset of the Schedule 002 lease was equal to the amount of the purchase option at the conclusion of the term. It contends
this was equivalent to a nominal purchase option price and suggestive of a financing lease as Cow Harbour, at the outset of the
lease, paid the amount of the purchase price due at the conclusion of the lease.

91 GE maintains that, if this Court accepts Scott Capital's assertion that the purchase price options in the Schedule 003,
Schedule 004 and Schedule 005 leases were for fair market value, it would be accepting form over substance. Scott Capital's
affiant confirmed that the amount of the security deposit that Cow Harbour paid in respect of each of these three leases at the
outset of the leases was equal to Scott Capital's internal estimate of the remaining value of the equipment at the conclusion of
the leases. Said differently, Cow Harbour, at the outset of the lease, paid what was estimated to be the equipment's remaining
value at the conclusion of the lease, leaving Cow Harbour with a nominal purchase option.

3. Decision
92 Applying the Smith Brothers criteria to the five Scott Capital leases reveals the following:

1. Whether there was an option to purchase for a nominal sum - No, the purchase price was reflective of fair market
value (see discussion below).

3%

- Whether there was a provision in the lease granting the lessee an equity or property interest in the equipment - No.

3. Whether the nature of the lessor's business was to act as a financing agency - The affiant acknowledged financing
leases are a small portion of its business.

4. Whether the lessee paid sales tax incidental to acquisition of the equipment - Yes.

5. Whether the lessee paid all other taxes incidental to ownership of the equipment - Yes.
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6. Whether the lessee was responsible for comprehensive insurance on the equipment - Yes.
7. Whether the lessee was required to pay any licence fees for operation of the equipment at its expense - Yes.
8. Whether the agreement placed the entire risk of loss on the lessee - Yes.

9. Whether the agreement included a clause permitting the lessor to accelerate payment of rent on default by the lessee
and granted remedies similar to those of a mortgage - Yes.

10. Whether the equipment subject to the agreement was selected by the lessee and purchased by the lessor for this
specific lease - Yes.

11. Whether the lessee was required to pay a substantial security deposit in order to obtain the equipment - Yes.

12. Whether the agreement required the lessee to join the lessor or permit the lessor by himself to execute a UCC
financing statement - Not applicable.

13. Whether there was a default provision in the lease inordinately favourable to lessor - Yes.
14. Whether there was a provision in the lease for liquidated damages - Yes.

15. Whether there was a provision disclaiming warranties of fitness and/or merchantability on the part of the lessor
- Yes.

16. Whether the aggregate rentals approximated the value of the purchase price of the equipment - Yes.
93 What do these results establish?

94 Scott Capital's affiant conceded that Cow Harbour sourced the equipment and then approached a broker to seek assistande
with acquisition of the assets. The broker would then contact Scott Capital. The way in which the leases came about is mDJe
reflective of a financing lease transaction than a true lease situation. However, it is important for this Court to examine the
structure of each transaction to characterize properly the agreement.

95 All of the leases had purchase options. This Court must attempt to value the purchase price option as at the date Cow
Harbour and Scott Capital executed the lease agreements. As stated in the Handbook at 55:

A clause in a lease giving the option to purchase the goods at less than their expected market value (as determined at
the date of execution) indicates that the lessee has acquired an equity in the goods not unlike that which he would have
acquired under an instalment purchase contract.

[Emphasis added.]

96 In Ontario Equipment (1976) Ltd., Re (1981), 33 O.R. (2d) 648 (Ont. Bktcy.) at para 9, aff'd (1982), 35 O.R. (2d) 194
(Ont. C.A.), Henry J. considered the nature of the option to purchase to be a critical factor in distinguishing between true leases
and financing leases in personal property security legislation cases, stating:

The test in determining whether an agreement is a true lease or a conditional sale is whether the option to purchase at
the end of the lease term is for a substantial sum or a nominal amount ... If the purchase price bears a resemblance to the
fair market price of the property, then the rental payments were in fact designated to be in compensation for the use of
the property and the option is recognized as a real one. On the other hand, where the price of the option to purchase is
substantially less than the fair market value of the leased equipment, the lease will be construed as a mere cover for an
agreement of conditional sale.
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97 Whether a purchase option price is nominal is fact-specific. A purchase option for a nominal sum is indicative of a
financing lease. On the other hand, a purchase option at fair market value is highly suggestive of a true lease. The rationale,
according to Burke, is that, "[i]f the lessee is required to pay the actual value of the property at the end of the lease at a time
when the property still has value, then the lease payments cannot reasonably be said to have been payments towards an equity

interest in the property" (at 293).

98  However, as noted by the Master in Bronson at para 55 and confirmed by the British Columbia Supreme Court in that case
(at para 7), the mere existence of a fair market value purchase option price in the agreement is not necessarily determinative
of whether the agreement is a true lease or a financing transaction.

99 In Smith Brothers, Bauman J. commented that simply because the lessee can purchase the equipment at its fair market
value at the end of the lease does not prevent a court from characterizing the transaction as a financing transaction if the end of
the lease term is roughly equivalent to the end of the equipment's useful life (at para 76).

100 Professors Cuming and Wood explained in their Handbook at 55 that:

A clause in a lease giving the lessee the option to purchase the goods at less than their expected market value (as determined
at the date of execution) indicates that the lessee has acquired an equity in the goods not unlike that which he would have
acquired under an instalment purchase contract. The economic reality is that it is quite predictable the lessee will pay this
amount to the lessor. Consequently, the transaction is likely to be characterized as a security agreement. However, the fact
that at the end of a lease term roughly equivalent to the useful life of the goods the lessee can purchase the goods at their
then market value does not prevent characterization of the transaction as a security agreement. If one or more of the major
indicia of a security agreement are present, the transaction may be a security agreement. Accordingly, if the lease is for
all or the greater part of the useful life of the leased equipment and the lessee is obligated to pay rental equivalent to the
capital cost of the goods and an appropriate credit charge, the fact that the lessee is given the right to buy the goods at the
end of the term for their then small market price should play no role in the characterization process. A consideration of
the option price is relevant to the characterization of the transaction only if the option can be exercised at a time when the
goods have significant commercial value. It may be possible to show that the option price was not designed to ensure that
the lessor is fairly compensated for his interest in the goods, but was included for some other purpose (such as satisfying
income tax authorities). This provides strong evidence that the parties recognize that by the time the option is exercised
the lessor has been fully compensated through rental payments and that it matters little to either the lessor or the lessee
that the option is or is not exercised.

101 In the Schedule 001 and Schedule 002 leases, the purchase option price was expressed to be the "fair market value"
of the equipment, pre-estimated and agreed by the parties to be 25 percent and 20 percent, respectively, of its original capital
cost. These percentages equated to purchase prices of $139,987.75 (Schedule 001 lease) and $160,249.99 (Schedule 002 lease).

These are not nominal amounts.

102 Scott Capital's affiant deposed that Scott Capital used a "combination of past experience, extensive equipment knowledge,
market knowledge and the application or intended use of the equipment to determine the value of any purchase option at lease
end such that it is a reasonable estimate of fair market value."

103 The Schedule 003, Schedule 004 and Schedule 005 leases all stated that the purchase option price was "fair market
value." There is no evidence to suggest that the parties meant or intended otherwise.

104 This Court finds that the options were for fair market value or a reasonable pre-estimate of such.

105 There was no evidence that 60 months in the case of the Schedule 001 lease or 48 months in the case of the Schedule
002, Schedule 003, Schedule 004 and Schedule 005 leases was roughly equivalent to the end of the useful life of the equipment
involved in those leases. In fact, Scott Capital's affiant stated that Scott Capital structured the leases to ensure there was value

in the equipment at the end of the lease term.
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106 These leases did not contain any mechanism, either in a default situation or at full term, whereby the surplus value of
the equipment would go to Cow Harbour. If, at the end of the term of each lease, Cow Harbour did not exercise the purchase
option to acquire the equipment, Cow Harbour had to return the equipment to Scott Capital. Scott Capital could then deal with
the equipment as it saw fit for its own benefit and account. Cow Harbour was not responsible under any of these leases for any
deficiency or shortfall on the sale of the equipment at the end of the term.

107 The Scott Master Lease s 13(f) contained a default clause allowing for liquidated damages to consist of the present value
of rents owing to the end of the term, plus the present value of the residual value of the equipment "which Lessor expected
to receive at the expiry of the term of the lease, which is equal to the Fair Market Value of the Equipment as set out in the
Equipment Schedule ...," minus the net proceeds from a sale or lease of the equipment. The lease schedules stated that if Cow
Harbour defaulted in its obligations under the lease, Scott Capital would retain the security deposit as liquidated damages.

108 The default provisions in Daimler Chrysler Services Canada Inc. v. Cameron, 2007 BCCA 144 (B.C. C.A)
[DaimlerChrysler]. rev'g 2006 BCSC 1992, 32 C.B.R. (5th) 188 (B.C. S.C.) were similar (other than retention of the security
deposit). The court found that the lease secured the payment of the residual value by the lessee in the contingency of default
(at para 28). The court went on at para 37 to say:

.. the basis for calculating damages does not distinguish a true lease from a security lease. The ability to claim accelerated
damages in Langille was not a consequence of the character of the lease, i.e.. a true lease or a security lease. Rather, it
was simply the proper measure of damages for breach of a chattel lease. Generally, the basis for calculating damages can
provide only some insight as to whether an impugned lease secures payment or performance of an obligation. I emphasize
that it cannot serve as a decisive factor.

109 The Chambers Judge had concluded in Daimler Chrysler that the transaction was a security lease, following Bronson,
which found that the default clause secured payment of both the lease payments and the option price. On appeal, the court
determined that the chambers judge had placed undue weight on the default provision as it can have only corroborative effect

(at para 46).
110 According to Burke at 294:

If, however, the lessee's residual value guarantee only applies in the case of an early termination of the lease, whether
voluntarily by the lessee or by the lessor as a result of the occurrence of a default, but not at the end of the scheduled lease
term, then such a residual value guarantee will not constitute a primary factor that is indicative of a security lease.

111 In the case before this Court, the default provisions contained in the Scott Capital leases are equivocal.

112 The aggregate of rental payments for each of these leases is greater than the original capital cost of the equipment.
Professors. Cuming and Wood expressed their view in the Handbook that if the lessee must pay the equivalent of the lessor's
capital investment plus a credit charge at the rate existing at the date of the agreement, there is strong but not conclusive evidence
of a secured sale (at 54). However, Burke commented at 296:

If'a lessee is required to pay what is the equivalent of the original cost of the leased property (i.c., the lessor's capital
investment), plus a finance charge based on the rate existing at the date of the lease agreement, it does not necessarily
follow that such an agreement is a security lease, especially if the lease contains a true fair market value purchase option.

In such a lease, it is possible that the lessee has simply agreed to pay a premium for the use of the leased property.

113 The Schedule 003, Schedule 004 and Schedule 005 leases contain specific use limitations with corresponding excess
use charges. In Daimler Chrysler, the Chambers Judge found that excess kilometre charges and maintenance obligations were
indicative of a true lease as they protected the lessor against reduction of market value on expiry of the lease term due to excess
"wear and tear" (at para 25). Burke, however, considered such provisions equally consistent with a financing lease, as they
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suggest that the lessee bears some risks of ownership (at 296). This Court finds that those provisions are equivocal in the case
of the Scott Capital leases.

114 All five Scott Capital leases required substantial security deposits. The evidence of Scott Capital's affiant on cross-
examination was that for four of the five Scott Capital leases, the amount of the security deposit was equivalent to the purchase
option price in the lease or the anticipated purchase option price (transcript of the cross-examination of Brian Jagt, 26 October
2010, pp 43-45). He explained that in terms of the Schedule 003, Schedule 004 and Schedule 005 leases (which have purchase
options simply stated to be at "fair market value"), the security deposit was based on the "estimated" fair market value of the
equipment, but that this was just Scott Capital's internal estimate (transcript of the cross-examination of Brian Jagt, 26 October
2010, pp 39-42). Scott Capital did not provide this information to Cow Harbour. Cow Harbour had the ability to purchase the
equipment at the end of the term of the lease for the "fair market value." irrespective of whether that amount turned out to be
less than, equal to, or greater than the amount of the security deposit.

115 During cross-examination, the Scott Capital affiant gave the following evidence:

Q. And would I be correct in stating as well that typically if a purchaser or if a lessee does exercise an option to
purchase the equipment at the end of the lease, the deposit will be utilized in some fashion to acquire the equipment?

A. It depends on the customer. Some customers want us to reimburse in the form of a cheque their security deposit,
and then they pay us a separate cheque for the full amount if they purchase it. And other customers just tell us to net it
against their purchase option, making sure that the bill of sale records the correct gross purchase price and then with
the reflection that the other amount has been applied.

Q. And was there any discussion with Cow Harbour at any point in time with respect to how the deposit, whether the
deposit would be utilized for the purchase price of the asset if Cow Harbour did exercise an option to purchase?

A. There was no discussion with Cow Harbour.
[Transcripts of the cross-examination of Brian Jagt, 26 October 2010, p 25,11 8-26.] |

116 This Court finds that Scott Capital's estimated fair market value at the end of the lease term was a reasonable "security
deposit" amount to protect against its risk that Cow Harbour might not return the equipment to it when the lease ended because
of some total loss event or that Cow Harbour would return the equipment to Scott Capital in such poor condition that the
equipment no longer had value. In such cases, the security deposit would have served its stated purpose of being a recourse
for Scott Capital's damages under the lease.

117 There are certainly indicia of a financing arrangement. There are hypothetical situations under which Cow Harbour
could indeed have built up equity and paid only the residual amount of the equipment's capital cost plus a financing charge;
e.g. if it defaulted in its obligations under the leases. Those hypothetical situations did not occur, however, and based on the
wording of the leases, Cow Harbour was paying for use of the equipment.

18  Although the security deposits are relatively substantial, there was no obligation on Cow Harbour's part to forfeit the
security deposits at the end of the lease term. It could simply return the equipment and demand the security deposits (less any
additional charges that it had incurred in the meantime). This is especially so with respect to the Schedule 001 lease. where
the purchase option price was 25 percent of the equipment's original capital cost, while the security deposit was ten percent.
Although Burke suggested (at 296) that a substantial security deposit is indicative of a financing lease in that the lessee is
required to post collateral to obtain the equipment, considering the whole of the Scott Capital lease agreements, this factor is
not determinative and, in fact, it assists Scott Capital in its position.

119 For the foregoing reasons, this Court concludes that the Scott Capital leases are true leases,

B. Caterpillar Financial Services Limited (CFSL) Lease
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1. The Lease

120 Cow Harbour leased a Caterpillar off-highway truck from CFSL pursuant to a lease dated March 27, 2006. According
to CFSL's affiant, the original cost of the truck was $2,235.456. The amount shown in the floating rate addendum was $500
more, which CFSL's affiant explained was a fee payable by Cow Harbour (transcript of the cross examination of Renee Bertha
Fournier, 21 October 2011, p. 7, Il 32-41). The lease term was 60 months. The lease required Cow Harbour to pay irregular
monthly payments pursuant to the terms of the irregular payment schedule attached to the CFSL lease (6 months at $100,000
and 54 months at $28.397.86). The aggregate amount of those rents was about $2,133.485.

121 If Cow Harbour exceeded the maximum hours of use of the equipment, it was to pay an excess hour charge.
122 The CFSL lease contained an end of term purchase option price of $524,535.

2. Lease-specific arguments of the parties

(a) CFSL

123 CFSL argues that the most probative factor is that the purchase option price was neither a nominal sum nor arbitrarily
selected. Rather, it calculated the purchase option price after considering factors such as depreciation, historic resale market for
like equipment, application, exchange rate and annual hours of usage. The purchase option price represented 102 percent of
the standard residual amount, which CFSL calculated to be $514,250, and was more than 15 percent of the value of the truck
at the commencement of the term.

124 According to CFSL, the purchase option price was an amount intended to represent a reasonable pre-estimate of the
fair market value of the truck at the end of the lease term. It relies on the statement by Burke (at 293) that, "[i]f the lessee is
required to pay the actual value of the property at the end of the lease at a time when the property still has value, then the lease
payments cannot reasonably be said to have been payments towards an equity interest in the property.” CFSL says that the term
of the lease did not exceeld 75 percent of the economic useful life of the truck, which it estimateid to be 120 months.

125 The net present value of the rental payments is $1,865,621.73, which is less than 90 percent of the equipment's value at the
beginning of the term. CFSL points out that the rental payments could not be applied in satisfaction of the purchase option price.

126  CFSL maintains that other factors point to this being a true lease, including:
* the lack of any requirement for a security deposit or down payment

* Cow Harbour was not required to pay the equivalent of the original cost of the truck, plus a financing charge based on
a rate existing at the date of the CFSL lease

« Cow Harbour was required to maintain certain minimum standards of repair with respect to the truck.

CFSL submits that the latter factor is consistent with it attempting to protect its interest in the residual value of the truck on
its return at the end of the lease,

127 Cow Harbour was not required to make a residual payment at the end of the lease term or to guarantee residual value.
Cow Harbour could exercise the option or return the truck to CFSL.

128 CFSL asserts that the presence of other factors, such as the inability of Cow Harbour to exchange or replace the
truck; a default provision favourable to CFSL; and the inclusion of the floating rate addendum, should be given less weight
in comparison with the fair market value option to purchase. Equipment lessors are in the business of making money and the
floating rate addendum simply reflects its cost of capital or a return of investment.

129 CFSL relies on Daimler Chrysler in arguing that the acceleration of rent on default is equivocal.
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130 CFSL submits that given Cow Harbour’s operations, the specialized equipment it was leasing and the relatively remote
location of the oil sands site where it was working, it was only logical that CFSL would impose the obligation for insurance,
maintenance and the risk of loss on Cow Harbour. Accordingly, these are neutral factors.

(b) Monitor

131 The Monitor contends that the CFSL lease is best characterized as a financing lease because, among other factors, the
end of term purchase option price (approximately 23 percent of the original value of the equipment) appears to be arbitrary
and bears no direct connection to the actual value of the leased equipment at the time Cow Harbour exercises the option. In
other words, Cow Harbour appears to have acquired equity in the leased equipment because the fair market value of the leased
equipment at the time when the option could be exercised might exceed the purchase option price. This leads to the conclusion
that the lease is a financing agreement and/or a lease pursuant to which payments are made for "use and equity."

132 The Monitor suggests that the CFSL lease exhibits other indicia of a financing lease. as discussed in Smith Brothers,
which militates against it being considered a true lease. Specifically, Smith Brothers factors 4 to 6, 8, 9 and 13 to 16 are present
in the CFSL lease. The Monitor notes that the equipment originally was valued at $2,235,956 plus applicable tax, while the
total amount that Cow Harbour was to pay during the course of the term was $2,658,019.44 plus applicable tax. Therefore, the
aggregate rentals approximated the value of the purchase price of the equipment factoring in interest and carrying costs.

(¢) GE

133 GE focuses on the floating rate addendum, which provided that the rental payments were subject to an interest rate
adjustment. It says this resulted in the lease operating like a credit or loan agreement. GE notes that:

* CFSL charged interest to Cow Harbour equivalent to its cost of acquiring the truck;

« the interest rate that CFSL charged fluctuated over the term of the lease, according to the cross-examination of CFSL's
affiant (!ljyanscript of the cross-examination of Renee Bertha Fournier, 21 Oclobfer 2011, p.6, 11 5-8);

* Cow Harbour had the option, at any time over the term of the lease, to lock into a fixed interest rate equal to the rate of
interest charged to CFSL on fixed rate loans (transcript of the cross-examination of Renee Bertha Fournier, 21 October

2011, p.8. 1130-41: p.9, 11 1-4);

» at the end of the lease, Cow Harbour's final rent payment was subject to a credit or debit adjustment on the interest rate
fluctuation over the term of the lease.

GE suggests that this is the most significant evidence the lease was a financing arrangement.
3. Decision
134 The following results from applying the Smith Brothers criteria to the CFSL lease:

I. Whether there was an option to purchase for a nominal sum - No, the purchase price was reflective of fair market

value.
2. Whether there was a provision in the lease granting the lessee an equity or property interest in the equipment - No,

3. Whether the nature of the lessor's business was to act as a financing agency - It acted as both a financing and a
leasing company, according to its affiant.

4. Whether the lessee paid sales tax incidental to acquisition of the equipment - The lessee was to pay any taxes due
on its exercise of the sale option.
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5. Whether the lessee paid all other taxes incidental to ownership of the equipment - Yes,

6. Whether the lessee was responsible for comprehensive insurance on the equipment - Yes.

7. Whether the lessee was required to pay any licence fees for operation of the equipment at its expense - Not
specifically in the lease agreement

8. Whether the agreement placed the entire risk of loss on the lessee - Yes.

9. Whether the agreement included a clause permitting the lessor to accelerate payment of rent on default by the lessee
and granted remedies similar to those of a mortgage - Yes.

10. Whether the equipment subject to the agreement was selected by the lessee and purchased by the lessor for this
specific lease - Yes.

11. Whether the lessee was required to pay a substantial security deposit in order to obtain the equipment - No.

12. Whether the agreement required the lessee to join the lessor or permit the lessor by himself to execute a UCC
financing statement - Not applicable.

13. Whether there was a default provision in the lease inordinately favourable to lessor - Yes.
14. Whether there was a provision in the lease for liquidated damages - Yes

I5. Whether there was a provision disclaiming warranties of fitness and/or merchantability on the part of the lessor
- Yes.

16. Whether the aggregate rentals approximated the value of the purchase price of the equipment - Yes, if interest
payments are added to the rent.

135  Cow Harbour selected the truck and CFSL acquired the truck to lease to Cow Harbour.

136 This Court finds that the purchase option price for the CFSL equipment was a reasonable pre-estimate of the truck's
fair market value at the end of the 60-month lease term. It was approximately 23 percent of the truck’s original price. Based on
CFSL's estimate that the truck had an economic useful life of 120 months, it was reasonable for CFSL to believe that the truck
would still have value at the end of the lease term. No evidence was led which would suggest otherwise.

137 The lease did not require Cow Harbour to pay a security deposit or down payment. While CESL was entitled to accelerate
rental payments on default, Cow Harbour was not responsible for the residual value, if any, of the truck.

138  The aggregate rent was about five percent less than the truck's original value. However, as is apparent from the floating
rate amortization schedule attached to the lease, the rent payments and option purchase price together amounted to the capital
cost of the truck, plus a seven percent interest rate (Toronto Dominion prime plus 1.50 percent).

139 GE argues that a "payment for use" contract will not impose an obligation on the lessee to pay interest on the funds
that the lessor uses to acquire the leased equipment. However, in this Court's view, it is just as likely that such a charge will
be included in a true lease, albeir it may be incorporated in the overall rental amount rather than being identified as interest
or a financing charge.

140 Some of the terminology that CFSL used in the floating rate addendum suggests that it is an addendum to a financing
lease agreement. The terminology includes "principal balance," which is defined as "equal to the amount of eredit extended of
$2,235,956.00, as adjusted by amortization during the term of the Contract” (emphasis added). Also, "gross lease" was defined

i
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as meaning "the total Amount of Credit Extended and Aggregate Finance Charge(s) payable hereunder" (emphasis added).
These definitions, however, are not definitive and this Court must look at the lease as a whole.

141 Cow Harbour was not obliged to exercise the purchase option. If it did, the purchase option price was a significant
amount and CFSL was not guaranteed the residual value of the truck unless Cow Harbour exercised the option. This Court finds
that Cow Harbour simply agreed to pay a premium for the use of the leased property.

142 In looking at the CFSL lease as a whole, this Court holds that it was a true lease.
C. Wajax Industries (Wajax) Leases
1. The Leases

143 Wajax had three leases with Cow Harbour, as set out below:

Lease number  Date day/ Initial Term  Original Cost Monthly Rental Option Price Assessed Value
(Monitor's month /year (months) of Equipment June 2010
Report)
196 12/11/2008 6 $439.810 $16,500 $439.810,lessa%  $130,000

of rent payments
198 8/4/2009 6 $1,681,500 $40,000 $1,681,500, lessa % $450,000

rent payments
197 8/4/2009 6 $991,860 $30,000 $991.860, lessa%  $175,000

of rent payments

144 The leases were for a maximum six-month initial term, with month-to-month extensions allowed after the initial term.
Cow Harbour could exercise the option to purchase at any time during the initial term of the lease. or within 6 months after
that, if CFSL extended the term of the lease. ]

145 Cow Harbour was responsible to pay the specified monthly rental, unless it used the equipment for more than 200 hours
in a month, in which case it was required to pay overtime charges.

146 The option to purchase was for the original cost of the equipment, but if Cow Harbour exercised it during the initial
six-month term, 85 percent of the rental payments that Cow Harbour had made was to be credited towards the purchase price.
Wajax had the sole option to extend the option to purchase for a further six-month term. If Cow Harbour exercised the option
during the second six-month term, Wajax was to credit towards the purchase price 85 percent of the rental payments that Cow
Harbour had made during the first six month term and 50 percent of the rental payments that Cow Harbour had made during
the second six-month term. ’

147 Cow Harbour did not exercise the option to purchase during the initial six-month term and Wajax did not extend the
option to purchase beyond that term. At the date this Court granted the Initial Order, Cow Harbour no longer had an option
to purchase the equipment,

2. Lease specific arguments of the parties
(a) Wajax

148 Wajax's affiant deposed that Wajax is not in the business of providing equipment financing. He stated that, in this case,
Wajax entered into short-term rental agreements with Cow Harbour to accommodate Cow Harbour's need for the equipment
and to permit Cow Harbour time to find third party financing for payment of the purchase price.
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149 The affiant stated that Wajax set the rental rate with a view to covering the equipment's depreciation during the
rental period, as Cow Harbour could have returned the equipment after the initial six-month term without incurring any further

obligation to Wajax.

150 Wajax emphasizes that the focus on this application should be on whether the lease agreements secured payment of the
purchase price for the equipment. Wajax suggests that this Court should bear in mind the distinctions between leasing consumer
goods to an individual versus leasing a large piece of equipment that generates revenue for a business.

I51  Wajax submits that the percentage of the rental payments credit that Cow Harbour would have received had it elected to
exercise the option to purchase the equipment was minimal when compared to the purchase price for the equipment. It asserts
this credit was not "equity" given the equipment's depreciation, as demonstrated by the Ritchie Brothers valuations that were
undertaken in these proceedings and the evidence of Wajax's affiant.

152 Wajax notes that there was no mandatory purchase option and no liability for any deficiency on the sale of the equipment
following the expiry of the lease. It says these were not sale-leaseback transactions. Under the leases, Wajax could replace
the equipment with a comparable piece of equipment if Cow Harbour did not exercise the purchase option during the first six
months. Further, if Cow Harbour defaulted, Wajax was entitled only to the amounts that Cow Harbour owed to it under the
agreement plus 30 percent of the aggregate rental charges for the unexpired portion of the term as a pre-estimate of liquidated
damages. Wajax maintains this was a weak default clause.

153 Wajax points out that the assessed fair market value of the equipment in June of 2010 was significantly less than the
purchase option price, even after the second term. As a result, Cow Harbour had not built up equity in the equipment through
the lease agreements.

(b) Monitor

154 The Monitor acknowledges that the Wajax Jeases could be characterized as financing leases or true leases, depending
on the approach used in performing the characterizq'tion analysis.

155 The Monitor says the Wajax leases were not security agreements under a personal property security analysis. However,
it maintains that Cow Harbour made payments for use of and earned equity in the equipment during the first six months of the
leases. This militates in favour of the leases being considered financing leases.

156 The Monitor notes that the six-month purchase option period had expired under each of the leases, and Wajax had not
given any indication of its election to extend the purchase option period. Therefore, it would appear that Cow Harbour no longer
had any equity in the leased equipment, which would militate in favour of each lease being considered a true lease.

(¢) GE

157  GE contends that the Wajax leases bear several indicia of financing leases, including Cow Harbour's:
* obligation to pay all taxes incidental to ownership;
* responsibility for insuring the equipment;
* responsibility for payment of license fees for maintenance of the equipment;

* bearing the entire risk of loss

As well, it asserts that the default provisions were inordinately favourable to Wajax, and the leases contained a provision

providing for liquidated damages.
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158 GE contends that the rental payments earned Cow Harbour a significant equity interest in the equipment over the term
of the leases. It says that the most significant factor is that Wajax intended to sell the equipment to Cow Harbour pursuant to
the leases, as confirmed by Wajax's affiant. As well. Cow Harbour previously had purchased a number of pieces of the same
type of equipment from Wajax.

3. Decision
159 Application of the Smith Brothers criteria to the Wajax leases reveals the following:

1. Whether there was an option to purchase for a nominal sum - No, the option purchase price was reflective of fair market
value.

2. Whether there was a provision in the lease granting the lessee an equity or property interest in the equipment - Yes, but
contingent on the option to purchase being exercised.

3. Whether the nature of the lessor's business was to act as a financing agency - No.
4. Whether the lessee paid sales tax incidental to acquisition of the equipment - Yes.
5. Whether the lessee paid all other taxes incidental to ownership of the equipment - Yes

6. Whether the lessee was responsible for comprehensive insurance on the equipment - Yes,

=~

. Whether the lessee was required to pay any licence fees for operation of the equipment at its expense - Yes.

[=-]

. Whether the agreement placed the entire risk of loss on the lessee - Yes.

9. Whether the agreement included a clause permitting the lessor to accelerate payment of rent on default by the lessee and
granted remedies similar to those offa mortgage - Yes, but only 30 percent of the aggregate rental charges fcrr the unexpired
portion of the term, as a pre-estimate of liquidated damages.

10. Whether the equipment subject to the agreement was selected by the lessee and purchased by the lessor for this specific
lease - Wajax is the exclusive dealer for Hitachi equipment in Canada. The equipment was new when it provided the
equipment to Cow Harbour,

11. Whether the lessee was required to pay a substantial security deposit in order to obtain the equipment - No. However,
rent for the minimum rental period was payable before delivery of the equipment.

12. Whether the agreement required the lessee to join the lessor or permit the lessor by himselfto execute a UCC financing
statement - Not applicable.

13. Whether there was a default provision in the lease inordinately favourable to lessor - No (see discussion below).

14, Whether there was a provision in the lease for liquidated damages - Yes (see discussion below).

I5. Whether there was a provision disclaiming warranties of fitness and/or merchantability on the part of the lessor - Yes.
16. Whether the aggregate rentals approximated the value of the purchase price of the equipment - No.

160 The parties' intent in this case was that Cow Harbour would purchase the equipment, which was the subject of these
leases, if it could find a third party to finance its purchase of the equipment.

161  If Cow Harbour exercised the option to purchase within the first six-month term of the leases, it would be credited with 85
percent of the rental payments made. Professors Cuming and Wood commented in the Handbook at 56 on this type of situation:
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Some leases provide that rental payments made up to the point when the option is exercised are to be "credited" to the
lessee and deducted from the amount payable under the option. Under an economic realities test, the amount "credited"
to the lessee has little significance; it remains necessary to determine if the amount of new money to be paid by the
lessee represents the reasonably expected fair market value of the goods at the time of exercise of the option. If the new
money is equal to or near the market value of the goods, the "credit" is of no significance. If the amount of new money
is significantly less than the market value of the goods, the term providing for the credit is an overt recognition that the
debtor has purchased an "equity" in the goods through his lease payments. It is inevitable that, as a rational person, the
lessee will exercise the option in order to realize that equity.

162 This Court finds that the purchase option price or "new money" in this case was a reasonable pre-estimate of what the
market value of the equipment would be if and when Cow Harbour exercised the option, taking into account depreciation, which
was reflected by the rental "credit.” These were relatively short term leases. In any event, the six-month option had expired for
each lease and Wajax did not extend them for a second term.

163 While there was a default clause in each case which allowed for acceleration of rents, it was only for 30 percent of the
aggregate rental charges for the unexpired portion of the term. Further, Cow Harbour had no liability for deficiency on sale of
the leased property at the end of the term.

164 Accordingly, this Court finds that the Wajax leases were true leases.
D. Kempenfelt Vehicle Leasing (a Division of Equirex Vehicle Leasing 2007 Inc.) (Kempenfelt) Leases
1. The Leases

165  Kempenfelt had four leases with Cow Harbour, as described below:

Lease number  Date day/month/ Initial Term  Original Cost of Monthly Rental Option Price
year | (montls) Equipment l

ZNCS1001 2/2/2010 | 66 §202,738.90 $4,122.95 (plus one $20,268 at 60 months,
initial payment of ~ FMV at 66 months
$20,468)

ZNEW1002 10/2/2010 66 $145,000.00 $2,979.99 (plus one $14,500 at 60 months,
initial payment of  FMV at 66 months
$14,700)

ZEX1002 2/2/2010 66 $101,369.00 $2.061.48 (plus one $10,134 at 60 months,
initial payment of  FMV at 66 months
$10,334)

ZNEY1002 10/2/2010 66 $101,369.00 $2,061.48 (plus one $10,134 at 60 months,

- .- initial payment of  FMYV at 66 months
$10,334)

166 All the leases required Cow Harbour to make an initial payment, roughly equivalent to 10 percent of the original cost of
the equipment, and approximately the same amount as the purchase option price. These payments are not identified as security
deposits. However, clause 20 of each lease makes reference to a security deposit. which is refundable at the termination date
of the lease, provided Cow Harbour has not defaulted under the lease.

2. Lease-specific arguments of the parties

(a) Kempenfelt
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167 Kempenfelt takes the position that all of these leases fall within CCA4 s. 11.01(a). In the alternative. Burke's primary/
secondary factor approach applies, as the Smith Brothers factors are not equally probative of the issue as to whether the leases
are true leases or financing leases.

168 Kempenfelt points out that under each lease, Cow Harbour was entitled to purchase the leased equipment for
approximately 10 percent of its original value at the end of 60 months, or at fair market value at the end of the 66-month
term. Kempenfelt's affiant deposed that the purchase option price was the estimated fair market value of the equipment at the
conclusion of the lease term. She did not specify how Kempenfelt arrived at, or calculated, that value.

169 Kempenfelt notes that the leases contained a guaranteed residual clause, but only if Cow Harbour defaulted or on
early termination of the leases. Kempenfelt contends that the acceleration of rents on default is typical of both true leases and
financing leases. It says the leases were not full payment leases. Cow Harbour was not required to pay a security deposit or
down payment. All payments were described in the leases as "rent."

(b) Monitor

170 The Monitor submits that the leases are best characterized as financing leases because the 60-month purchase option
price (approximately 10 percent of the original value of the equipment) appears to be arbitrary and bears no direct connection
to what the actual value of the leased equipment might be at the time Cow Harbour exercised the option.

171 The Monitor says the leases overwhelmingly exhibit other Smith Brothers indicia of a financing lease. Specifically,
Smith Brothers financing lease factors 3 to 7,9, 10 and 13 to 15 are present in the Kempenfelt leases. The Monitor asserts that
the aggregate rental approximated the value of the purchase price of the equipment, factoring in interest and carrying costs. It
points out that under the terms of lease ZNCS1001, the equipment originally was valued at $202.738 plus applicable tax, while
the total amount Cow Harbour was to pay during the lease term, including the initial payment, was $288,459.95 plus applicable
tax. In both leases ZEX1002 and ZNEY 1002, the equipment originally was valued at $101,369 plus applicable tax, while the
total amount Cow Harbour was to pay during the lease term of each lease, including the ir}itial payment, was $144,330.30 plus
applicable tax. In léase ZNEW 1002, the equipment originally was valued at $145,000 pluslapplicable tax, while the total amount
Cow Harbour was to pay during the lease term, including the initial payment, was $208,399.35 plus applicable tax.

(c) GE

172 GE contends that the Kempenfelt leases are full payment leases. GE notes that the aggregate cost of the rental payments
exceeded the equipment's original cost in each case.

173 GE notes that the purchase option price exercisable after 60 payments was less than the remaining payments due under the
leases. Therefore, the economic reality was that Cow Harbour would be inclined to purchase the equipment for that lower price.

3. Decision
174 The following are the results of applying the Smith Brothers criteria to the Kempenfelt leases:
1. Whether there was an option to purchase for a nominal sum - See discussion below.
2. Whether there was a provision in the lease granting the lessee an equity or property interest in the equipment - No,

3. Whether the nature of the lessor's business was to act as a financing agency - Yes.

| =F

4. Whether the lessee paid sales tax incidental to acquisition of the equipment - Yes.

n

- Whether the lessee paid all other taxes incidental to ownership of the equipment - Yes,

6. Whether the lessee was responsible for comprehensive insurance on the equipment - Yes
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7. Whether the lessee was required to pay any licence fees for operation of the equipment at its expense - Yes.
8. Whether the agreement placed the entire risk of loss on the lessee - Yes.

9. Whether the agreement included a clause permitting the lessor to accelerate payment of rent on default by the lessee
and granted remedies similar to those of a mortgage - Yes.

10. Whether the equipment subject to the agreement was selected by the lessee and purchased by the lessor for this specific
lease - Yes.

[1. Whether the lessee was required to pay a substantial security deposit in order to obtain the equipment - The leases
refer to a security deposit in clause 20,

12. Whether the agreement required the lessee to join the lessor or permit the lessor by himself to execute a UCC financing
statement - Not applicable.

13. Whether there was a default provision in the lease inordinately favourable to lessor - Kempenfelt was permitted to
accelerate rent on default,

14. Whether there was a provision in the lease for liquidated damages - Yes.
15. Whether there was a provision disclaiming warranties of fitness and/or merchantability on the part of the lessor - Yes.
16. Whether the aggregate rentals approximated the value of the purchase price of the equipment - Yes.

175 Each lease referred to a security deposit and stated that Cow Harbour would not earn any interest on the deposit.
Kempenfelt was to return the security deposit to Cow Harbour on the termination of the lease. The leases, however, did not
identify any security deposit, unless it was meant to be the first payment, which in each case was approximately 10 percent of
the origfnal value of the equipment, or five times the other monthly rental pay'rnents.

176 The aggregate of the rental payments, not including the initial payment, was more than the original cost of the equipment
in each case. The purchase option price available at 60 months was approximately the same as the remaining five monthly
rental payments, less interest.

177 At the end of the term of each lease, the lessee could return the equipment to Kempenfelt or exercise the option to
purchase the equipment at fair market value.

178 This Court finds that the option served merely as window dressing. The economic reality was that Cow Harbour would
have exercised the 60-month option, whether the first payment was considered a security deposit or actual rent.

179 Considering all of the Smith Brothers factors, this Court concludes that the Kempenfelt leases were financing leases.
E. Concentra Financial (Concentra) Lease
1. The Leases

180  Concentra's lease 7958-1, dated February 24, 2006, was for a new off-highway mining truck. The original cost of the
truck was $2,335,456. according to the Monitor's brief. The vendor was shown as Finning (Canada). The initial term of the
lease was 60 months. The lease required one payment of $100,000 and 59 monthly payments of $35.224.79. The end of term
resale value was identified as $415.000.

181 Under clause 10 of lease 7958-1, Cow Harbour unconditionally guaranteed the end of term minimum resale value of
the equipment, on or at expiry of the lease or any renewal term.
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182 Attached as part of an appendix to the Monitor's 13 ' Report was a Concentra lease credit approval relating to this
equipment. Concentra approved a "loan" of $2,075,000, with an “origination fee" of $21.000 and contract initiation fee of
$5,188. Monthly rental was shown as $35,224.78, with the term being 60 months. Approval was said to be subject to a "rental”
payment in advance of $100,000. Also attached was a Capital City Savings amortization schedule for a $2,075,000 loan, at a
nominal annual rate of 8.321 percent, compounded monthly, showing the payments noted above in the lease document, plus a
$415,000 payment on February 20, 2011. The copies of these document that this Court reviewed were not signed and Concentra's
affiant was not cross-examined on them.

183 The other lease is referred to as "Alter Moneta Equipment Schedule Number 2 to Master Lease No. CCBS314A." It is
dated April 18, 2007 and was assigned to Concentra by Alter Moneta Corporation on September 27, 2007. The subject of the
lease was a new CAT off-highway truck and accessories, the net price of which was shown as $2,558,295. The term of the lease
was 60 months. The payment schedule addendum provided for an initial payment of $683,295 and 59 monthly payments of
$40,372.39 each. The lease contained an option to purchase for $1 at the end of the initial lease term or end of any renewal period

2. Lease-specific arguments of the parties

(a) Concentra

184 Concentra notes that under clause 9 of lease 7958-1, if either party elected not to renew the lease or elected to cancel
it during the renewal period, the lessee could return the equipment to Concentra.

185  Concentra suggests the default clause is typical, presumably meaning it is equivocal.

186 Lease 7958-1 did not have an option to purchase. Nor was there a mandatory option requirement. There was no ability
for the lessee to exchange equipment. Concentra concedes the $100,000 payment was a down payment.

187 In terms of the Alter Moneta Corporation assigned lease, Concentra argues that even an option at a nominal purchase
price is irrelevant until such time as Cow Harbour exercises the optipn (Ed Miller; see this Court's discussion above). Concentra
notes that the option did not state that it was mandatory. As well, there was a guaranteed residual clause. Concentra contends
that it is a matter of interpretation whether the termination options or the end of term options make the lease open-ended. The
lease was not stated to be a full payment lease and there was no security deposit. The down payment was only about 20 to 25
percent of the equipment's initial acquisition cost.

(b) Monitor

188 The Monitor says that lease 7958-1 is best characterized as a financing lease because, among other things, it contained
a "guaranteed residual clause” in clause 10, thereby constituting it a security agreement under a personal property security
analysis. The Monitor asserts that because it is a security agreement under a personal property security analysis, it falls outside
of the scope of CCA4 5. 11.01(a).

189 As well, the Monitor submits that lease 7958-1 overwhelmingly exhibits the Smith Brothers indicia of a financing
lease. Specifically, Smith Brothers factors 3 to 10 and 13 to 16 are present. It notes that the equipment originally was valued
at $2,335,456 plus applicable tax, while the total amount that Cow Harbour was to pay during the course of the lease term
was $2.593,261.84 plus applicable tax. Therefore, the aggregate rental approximated the value of the purchase price of the
equipment, factoring in interest and carrying costs.

(c) GE

190 GE takes the position that both leases have indicia of financing leases. Under lease 7958-1, Cow Harbour guaranteed
the end of term resale value of the equipment ($415,000) to Concentra, which suggests this is financing lease.
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191 GE says the Alter Moneta Corporation assigned lease was substantively identical to the Alter Moneta C orporation lease
(discussed below) in having a mandatory end of term purchase obligation for $1. This also points to it being a financing lease.

3. Decision
192 The following are the results of applying the Smith Brothers criteria to the Concentra leases:

1. Whether there was an option to purchase for a nominal sum - No option to purchase in lease 7958-1, but end of
term resale value guaranteed; nominal option price for the Alter Moneta Corporation assigned lease.

I~

- Whether there was a provision in the lease granting the lessee an equity or property interest in the equipment - No.

. Whether the nature of the lessor's business was to act as a financing agency - Yes.

L

4. Whether the lessee paid sales tax incidental to acquisition of the equipment - Yes.

5. Whether the lessee paid all other taxes incidental to ownership of the equipment - Yes.

6. Whether the lessee was responsible for comprehensive insurance on the equipment - Yes

7. Whether the lessee was required to pay any licence fees for operation of the equipment at its expense - Yes.
8. Whether the agreement placed the entire risk of loss on the lessee - Yes.

9. Whether the agreement included a clause permitting the lessor to accelerate payment of rent on default by the lessee
and granted remedies similar to those of a mortgage - Yes.

10. Whether the equipment subject to the agreement was selected by the lessee and purchased by the lessor for this

specific lease - Yes. J

11. Whether the lessee was required to pay a substantial security deposit in order to obtain the equipment - There
was a down payment for both leases.

12. Whether the agreement required the lessee to join the lessor or permit the lessor by himself to execute a UCC
financing statement - Not applicable.

I3. Whether there was a default provision in the lease inordinately favourable to lessor - Yes.
14. Whether there was a provision in the lease for liquidated damages - Yes.

15. Whether there was a provision disclaiming warranties of fitness and/or merchantability on the part of the lessor
- Yes.

16. Whether the aggregate rentals approximated the value of the purchase price of the equipment - Yes, in terms of
lease 7958-1, but the aggregate would not account for financing charges on the full amount. However, the aggregate
was equal to a lesser amount with monthly compounded interest. Yes, in terms of the Alter Moneta Corporation

assigned lease,

193 Lease 7958-1 did not contain an option to purchase. At the end of the term, end of any renewal period, or on default,
Cow Harbour was required to pay the residual value of the equipment. Cow Harbour, however, also was required to return the
equipment to Concentra. If Concentra sold the equipment and the sale yielded an amount less than the end of term minimum
resale value, Cow Harbour was responsible for the deficiency (at Concentra's option), but was not entitled to any surplus.

194  Burke stated at 294 that:

WestlawNext. canaoa Thoutens Ralars Camana L af s eonss s tevilid



Royal Bank v. Cow Harbour Construction Ltd., 2012 ABQE 59, 2012 CarswellAlta 198
2012 ABQB 59, 2012 CarswellAlta 198, [2012] 8 WW.R. 209, [2012] AW.L.D. 1380...

Where the lessee is liable under an open-end lease for any deficiency in the sale of the leased property following its return
at the end of the scheduled lease term, the current line of authority is to treat such a lease as a security lease, because a
lessor is "guaranteed" to receive a minimum return on the transaction.

195 Burke cited Crop & Soil Service Inc. v. Oxford Leaseway Lid. (2000), 48 O.R. (3d) 291 (Ont. C.A.) as authority for
this proposition. That case, however, and those referred to in it, involved situations where the lessee was entitled, as well, to
any surplus on the sale of the equipment.

196 Burke suggested (at 296) that a substantial down payment is indicative of a financing lease in that the lessee may be
viewed as acquiring an equity interest in the leased property.

197 The parties presented no evidence that 60 months was the anticipated useful life of the truck. There was no purchase
option. Even though Concentra had a residual value guarantee and Cow Harbour made a substantial down payment, Cow
Harbour was required to return the truck at the end of the lease term or renewal period, and it was not entitled to any surplus
above the end of term minimum resale value, this Court finds that the Concentra lease was a true lease,

198 The aggregate of rents for the Alter Moneta Corporation assigned lease was approximately $3,065,266, which was
greater than the $2,558,295 net price. A substantial down payment was required. The assigned lease contained an option to
purchase for §1. The economic reality is that Cow Harbour would have exercised that option. The lease contained other lesser
indicia of a financing lease. This Court concludes that the Alter Moneta assigned lease was a financing lease.

F. Alter Moneta Corporation (Alter Moneta) Lease

1. The Lease

199 The lease dated January 21, 2008 between Alter Moneta and Cow Harbour was Equipment Schedule No. 003 to Master

Lease No. CCBS314A.
[

200  The net price of the leased equipment, a new 2008 Caterpillar off-highway truck, was shown as $2,737,433. The lease term
was 60 months. Addendum 4 to the lease called for an initial payment of $273,743.30 and 59 monthly payments of $53,116.94.

201 At the end of the initial term or renewal period, Cow Harbour, if not in default, had the option to purchase the lessor's
interest and title in the equipment for $1 or to renew the lease for a further 12 months for the same monthly lease payment.

2. Lease-specific arguments of the parties
(a) Alter Moneta

202 Alter Moneta advanced the same arguments as those advanced in relation to the Alter Moneta lease that Alter Moneta
assigned to Concentra. In particular, it argued that the nominal purchase option price was irrelevant until such time as Cow
Harbour exercised the option.

203 Alter Moneta notes that the option to purchase was not mandatory, there was no residual guarantee clause and the
document did not relate the amount of payments to the purchase price. Alter Moneta says that the document refers to all payments
as rent, but the initial payment is different from the others.

(b) GE

204 GE notes that the aggregate value of the rental payments over the term of the lease ($3,407.643) exceeded the cost of
the leased equipment ($2,737,433).

205 GE asserts that, inasmuch as the option to purchase was for $1. the economic reality is that Cow Harbour would have

bought the leased equipment.
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3. Decision

206 The following results from application of the Smith Brothers criteria to the Alter Moneta lease:

. Whether there was an option to purchase for a nominal sum - Yes, the option purchase price was $1 at the end of the term.

2. Whether there was a provision in the lease granting the lessee an equity or property interest in the equipment - No.

(¥

. Whether the nature of the lessor's business was to act as a financing agency - Yes.

4. Whether the lessee paid sales tax incidental to acquisition of the equipment - Yes.

5. Whether the lessee paid all other taxes incidental to ownership of the equipment - Yes.

6. Whether the lessee was responsible for comprehensive insurance on the equipment - Yes

7. Whether the lessee was required to pay any licence fees for operation of the equipment at its expense - Yes.
8. Whether the agreement placed the entire risk of loss on the lessee - Yes.

9. Whether the agreement included a clause permitting the lessor to accelerate payment of rent on default by the lessee
and granted remedies similar to those of a mortgage - Yes.

10. Whether the equipment subject to the agreement was selected by the lessee and purchased by the lessor for this specific
lease - Yes.

I1. Whether the lessee was required to pay a substantial security deposit in order to obtain the equipment - There is a large
down payment required, although it is referred to as "rent."

12. Whether the agreement required the lessge to join the lessor or permit the lessor by himself to execute a UCC ﬁJ\ancing
statement - Not applicable.

I3. Whether there was a default provision in the lease inordinately favourable to lessor - Yes.

14. Whether there was a provision in the lease for liquidated damages - Yes.

15. Whether there was a provision disclaiming warranties of fitness and/or merchantability on the part of the lessor - Yes.
16. Whether the aggregate rentals approximated the value of the purchase price of the equipment - Yes.

207  The aggregate of the lease payments was greater than the net price of the equipment. Cow Harbour was required to make
a substantial down payment. The lease contained an option to purchase for $1. Alter Moneta's affiant deposed that the option
was for the estimated fair-market value of the equipment at the end of the lease term. If it is seen as a nominal purchase option
price, the economic reality is that Cow Harbour would have exercised that option. If it is a reflection that the equipment was
expected to be at the end of its useful life at the conclusion of the lease, Alter Moneta, in essence, was giving credit to Cow
Harbour for its purchase of the equipment. The lease contained other Smith Brothers indicia of a financing lease.

208 As with the Alter Moneta lease that Alter Moneta assigned to Concentra, this Court concludes that this lease was a
financing lease.

G. Key Equipment Finance Canada Ltd. (Key Equipment) Lease

1. The Lease
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209 Key Equipment was the assignee of a lease agreement dated November 15, 2006 between Alter Moneta and Cow
Harbour (assigned June 27, 2008) relating to a hydraulic excavator. The agreement was described as Equipment Schedule No.
001 to Master Lease No. CCB5314A

210 The equipment's value at the time of the lease agreement was stated to be $1,484,277.99. The lease term was 60 months.
Addendum 4 to the lease agreement called for an initial payment of $148,429.80, with 59 monthly payments of $26,777.34.

211 Addendum 3 to the lease provided that if the lease had not been terminated earlier and if the lessee was not in default, the
"Lessee shall... elect for one of the following options" (emphasis added). The three options were to: (1) purchase the equipment
on November 15, 2011 (the option date) for $148,429.80 plus taxes (the purchase option price), which was said to be the
estimated fair market value of the equipment at that date; (2) find a third party to purchase the equipment on the option date
for the purchase option price; or (3) rent the equipment for a further period and periodic rent to be established by the lessor

acting reasonably.

212 Clause 27 of the Master Lease provided that if there was a substantial adverse change in Cow Harbour's financial
circumstances, the lessor could terminate the lease, at the lessor's sole option.

2. Lease-specific arguments of the parties
(a) Key Equipment

213 Key Equipment argues that the purchase option price was not nominal. Instead, it was an amount to which the parties
agreed at the outset to be the estimated fair market value of the equipment at the end of the lease term. Key Equipment takes
no position on whether the option can be characterized as mandatory.

214 Key Equipment points out that the termination provision in clause 27 of the Master Lease is common to all Alter Moneta
leases (including this one and the one Alter Moneta assigned to Concentra). Key Equipment says that the lease agreement did not
contain a guaranteed residual clause apd it is a matter of interpretation whether the renewal provision made l!ihis an open-ended
lease. The Ieasr.: did not state that it is a full payment lease. Key Equipment submits that all payments under the lease were rent.

(b) Monitor

215 The Monitor submits that this lease was a financing lease since the end of term purchase option price (approximately 10
percent of the original value of the equipment) appears to be arbitrary, rather than bearing some connection to what the actual
value of the equipment might be at the time Cow Harbour could exercise the option.

216 The Monitor maintains that the lease overwhelmingly exhibits other Smith Brothers indicia of a financing lease, which
militates against it being considered a true lease. Specifically, Smith Brothers factors 3 to 10 and 13 to 16 are present, indicating
a financing lease. The Monitor points out that the equipment originally was valued at $1.484,297.99 plus applicable tax while
the total amount Cow Harbour was to pay during the course of the term was $1,728,292.86 plus applicable tax. Therefore, the
aggregate rental approximated the value of the purchase price of the equipment, factoring in interest and carrying costs.

(¢) GE

217 GE notes that the aggregate of rental payments exceeded the cost of the equipment, which suggests that this lease
agreement was a financing lease. It points out that Cow Harbour was required to purchase the equipment at an option purchase
price of $148,429.80 plus tax, find a purchaser for it at the purchase option price, or renew the lease. Cow Harbour could not
return the equipment to Key Equipment.

3. Decision

218 Application of the Smith Brothersfactors to the Key Equipment lease produces the following results:
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1. Whether there was an option to purchase for a nominal sum - There was an option, but it was not for a nominal sum.

o8]

- Whether there was a provision in the lease granting the lessee an equity or property interest in the equipment - No.

. Whether the nature of the lessor's business was to act as a financing agency - Yes.

el

9

- Whether the lessee paid sales tax incidental to acquisition of the equipment - Yes.
5. Whether the lessee paid all other taxes incidental to ownership of the equipment - Yes.

. Whether the lessee was responsible for comprehensive insurance on the equipment - Yes.

(=)

7. Whether the lessee was required to pay any licence fees for operation of the equipment at its expense - Yes.
8. Whether the agreement placed the entire risk of loss on the lessee - Yes.

9. Whether the agreement included a clause permitting the lessor to accelerate payment of rent on default by the lessee
and granted remedies similar to those of a mortgage - Yes.

10. Whether the equipment subject to the agreement was selected by the lessee and purchased by the lessor for this
specific lease - Yes.

I1. Whether the lessee was required to pay a substantial security deposit in order to obtain the equipment - There
was a substantial down payment.

12. Whether the agreement required the lessee to join the lessor or permit the lessor by himself to execute a UCC
financing statement - Not applicable.

13. Whether there was a default provision in the lease inordinately favourable to Iessoj- Yes.
|

14. Whether there was a provision in the lease for liquidated damages - Yes.

15. Whether there was a provision disclaiming warranties of fitness and/or merchantability on the part of the lessor
- Yes.

16. Whether the aggregate rentals approximated the value of the purchase price of the equipment - Yes.

219 The purchase option price in this case was approximately 10 percent of the original cost of the equipment, which is not
a nominal amount. The parties agreed that this was a pre-estimate of the market value of the equipment at the end of the lease
term. Ordinarily, a fair market value option would be highly suggestive of a true lease. In this case. however. Key Equipment
was guaranteed the option price, as Cow Harbour was required to exercise the option, find a third party who would pay the
option price, or renew the lease for a term and at a rate selected at the sole option of Key Equipment. This was equivalent to a
mandatory purchase option. Cow Harbour could not return the equipment to Key Equipment. As Burke stated (at 294):

.. leases that do not provide the lessee with the option to return the equipment (i.c.. the only available options to a lessee at
the end of the scheduled term of the lease are either to purchase the leased property or to renew the lease) can be expected
to be construed as conditional sales, because the inability of the lessee to return the leased property at the end of the term
will likely be construed as effectively requiring the lessee to acquire the leased property.

220 The Key Equipment lease also contained other indicia of a financing lease. This Court concludes that it was a financing

lease.

VI. Conclusions
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221 This Court categorizes the Disputed Leases as follows:
A. Scott Capital's leases were true leases.
B. CFSL's lease was a true lease,
C. Wajax's leases were true leases.
D. Kempenfelt's leases were financing leases.
E. Concentra's lease was a true lease. The Alter Moneta lease assigned to Concentra was a financing lease.
F. Alter Moneta lease was a financing lease.
G. The Alter Moneta lease assigned to Key Equipment was a financing lease.

222 The true leases are subject to CCAA s. 11.01(a).
Order accordingly.
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Liquidation of assets was deemed best way of proceeding — Buyer sent letter of intent to purchase which was endorsed by
court — Lessor claimed that certain equipment in possession of company was covered by true lease, not financing lease —
Amount of $900,000 was paid into court representing payments for equipment under lease term — Court declared that lease
was financing lease and not true lease, and approved sale of assets — Lessor brought application for leave to appeal and for
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— Appeal would delay proceedings as it would affect amounts to be disbursed from sale — Court required to weigh all relevant
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APPLICATION by lessor for leave to appeal and stay of proceedings under Companies' Creditors Arrangement Act,
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I. Background

[ On April 7,2010, Cow Harbour Construction Ltd. ("Cow Harbour") applied for a stay of proceedings against it under the
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 ("C'C-A4"). This Court granted that order (the "Initial Order") in
CCAA action 1003 05560 (the "CCAA Action"). This Court extended the stay of proceedings from time to time by a number
of subsequent orders, It should be noted that this Court did not want to extend the stay for a lengthy period at any given time.
Accordingly, this Court required the parties to this action, of which there are many, to appear before it often and regularly, so
that Cow Harbour and the various professionals involved in this matter could provide this Court with regular updates on the
status and progress of the restructuring.

2 It became clear as this matter progressed that Cow Harbour was not going to be able to restructure it affairs through
a refinancing, a compromise or an equity restructuring. Rather, this matter evolved into a liquidation. This Court approved a
process that would permit Cow Harbour to restructure by way of a sale of its assets. The process involved inviting potential
purchasers to present proposals to purchase Cow Harbour's assets and undertaking. The intent behind this process was to effect
a sale of Cow Harbour as a going concern. This process resulted in this Court being presented with three proposals to purchase

certain of Cow Harbour's assets.

3 Aecon Group Inc. ("Aecon") presented a letter of intent to purchase a significant portion of Cow Harbour's assets (the
"Original Aecon Proposal"). The Original Aecon Proposal was subject to a number of terms and conditions. This Court appointed
PricewaterhouseCoopers Inc. ("PWC") to act as a transaction facilitator to assist the various parties' in their negotiations. As the
transaction facilitator, PWC successfully negotiated a higher purchase price with Aecon. Aecon eventually presented a Letter
of Intent to Purchase (the "LOI").

4 On August 5, 2010, this Court endorsed PWC's acceptance of the LOI, with a view that the parties would return to this
Court to seek this Court's approval of an asset purchase agreement and vesting order.

5  One of Cow Harbour's assets that Aecon wanted to purchase was a Hitachi EX5500, serial number FFO18NQO001008 (the
"Equipment"). The Equipment was in Cow Harbour's possession as a result of an agreement dated April 1, 2009, between De
Lage Landen Financial Services Canada Inc. ("DLL") and Cow Harbour (the "Agreement"). In the Agreement, DLL agreed to
lease the Equipment to Cow Harbour for a 37-month term. The Agreement contained no option in which Cow Harbour could
purchase the Equipment at the end of the term of the Agreement or otherwise.

6 After this Court granted the Initial Order, on May 14, 2010, DLL filed a notice of motion, returnable May 21, 2010. In it,
DLL sought a declaration that, for the purposes of CC44 5.11.01, the Agreement was a true lease, and not a financing lease.

7 On May 21, 2010, this Court directed that Cow Harbour make certain payments to McLennan Ross LLP, counsel for the
monitor this Court appointed pursuant to the Initial Order. Those payments represented all monthly payments from April 1,
2010, that Cow Harbour would have paid to lessors under leases for which there was a dispute as whether they were true leases
or financing leases, or which the monitor's counsel had not been able to categorize as either (the "Disputed Lease Funds").
This Court directed McLennan Ross LLP to hold the Disputed Lease Funds, pending resolution of disputes pertaining to the
categorization of the disputed leases.

8  The Agreement was one of the disputed leases. Accordingly, included in the Disputed Lease Funds was approximately
$900,000 representing payments that Cow Harbour should have been making to DLL under the Agreement.

9 As part of the sale process. PWC prepared a proposed allocation of Aecon's purchase price, indicating the portion of
the overall purchase price that Aecon allocated among Cow Harbour's assets. This Court received that allocation and placed it
under seal. It was of the view that the creditors need not know how much of Aecon's purchase price was going to be allocated

to the claims of other creditors.
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10 DLL did not agree that the Equipment could be sold to Aecon without DLL's consent. At no time did DLL provide its
consent to a sale of the Equipment to Aecon or anyone else.

11 The parties returned to court on August 25, 2010, at which time this Court heard a number of applications, including

the following:

(a) DLL's application in the CCAA Action for an order declaring that DLL's interest in the Equipment is that of owner
and lessor under a true lease. This application was made by way of a notice of motion in the CCAA Action only and
was originally returnable May 21, 2010. It had previously been adjourned;

(b) DLL's application for an adjournment of the pending applications for an approval of the sale of Cow Harbour's
assets to Aecon and a vesting order;

(c) RBC's application to appoint a PWC as receiver in action number 1003 11241 (the "Receivership Action"); and

(d) PWC's application for approval of the asset purchase agreement among Aecon, PWC, in its capacity as receiver
of Cow Harbour and PWC, in its capacity as transaction facilitator (the "Asset Purchase Agreement") and a vesting
order, vesting title of Cow Harbour's assets which formed the subject-matter of the Asset Purchase Agreement into
Aecon's name (the "Vesting Order").

12 Counsel made their submissions on the DLL application during the morning of August 25, 2010. This Court took a recess
of about 3 hours to consider the positions of the respective parties. This Court rendered its judgment, with oral reasons, that
the Agreement constituted a financing lease and not a true lease. This Court then granted RBC's application for a receivership
order, and granted an order approving the Asset Purchase Agreement and the Vesting Order. The Vesting Order included the
Equipment. This Court granted those orders sequentially, in the sense that:

(a) first, it dealt with DLL's applications in the CCAA Action;

(b) second, it dealt with the receivership application; and

(c) third, it dealt with the applications to approve the Asset Purchase Agreement and the Vesting Order.
The second and third orders were dependent on the Court's determination of the nature of the Agreement.

13 Once this Court granted these orders, the transaction contemplated by the Asset Purchase Agreement closed on August
26,2010.

14 On August 31, 2010, DLL served all parties to these proceedings with a notice of motion returnable September 3, 2010,
for an order staying the provisions of the August 25, 2010 orders, as they related to the Equipment, in the Receivership Action
and the CCAA Action, On September 2, 2010, DLL filed a Civil Notice of Appeal relating to issues in the Receivership Action
and (notwithstanding the absence of leave to appeal) in the CCAA Action. On September 3, 2010, the parties argued the stay
application. This Court denied the application on the basis that the issue was moot and further, that DLL had not met the test
for a stay pending its appeal. This Court said:

There was no appeal, there was no seeking of stay of the effect of my orders and this matter has closed. The issue is now
moot., Transcript of Proceedings, September 3, 2010, p. 24, II. 3-6.

I1. Nature of the Applications
15 DLL brings two applications, being:

1. An application pursuant to C'C4A s. 13, for leave to appeal this Court's August 25, 2010 order, which declared that
the Agreement was a financing lease and not a true lease (the "Leave Application"); and
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2. An application seeking an order in the nature of a stay pending appeal, holding back the Disputed Lease Funds
insofar as they relate to funds payable under the Agreement and an order holding back from distribution a portion of
the sale proceeds resulting from the Asset Purchase Agreement, equivalent to the net book value of the Equipment
(the "Stay Application").

16  The Royal Bank of Canada ("RBC") and PWC, the court-appointed receiver, oppose these applications.

1. Leave Application
17 DLL seeks leave to appeal pursuant to CCAA s.13, which provides:

13. Except in Yukon, any person dissatisfied with an order or a decision made under this Act may appeal from the
order or decision on obtaining leave of the judge appealed from or of the court or a judge of the court to which the
appeal lies and on such terms as to security and in other respects as the judge or court directs.

I8  DLL has the right to seek leave from this Court or from the Court of Appeal or from a judge of the Court of Appeal. The
legislation provides for this. If an applicant for leave is not successful at one level, does that preclude the applicant from making
a further application to the "next level"? There can be no doubt that if a judge of the court of appeal refuses the applicant's
leave to appeal, a judge of the lower court, even the judge who made the original order, could not overturn the court of appeal's
decision. The converse, however, was not so clear. In Westar Mining Ltd., Re, 1993 CarswellBC 529, 17 C.B.R. (3d) 202 (B.C.
C.A.) at para. 7, the majority held that "an application for leave to appeal may be commenced in any one of three ways, and
that once that choice is made a party does not have any further right to pursue an application for leave to appeal." McEachern
C.J.B.C., at para. 45, dissented and analyzed the issue as follows:

Section 13 of the C.C.A.A. provides for an appeal with leave, and further provides that leave may be obtained from the
Judge who made the order, from this court, or from a judge of this court. I do not find any support in the language of s.
I3 for my colleagues' conclusion that these are exclusive alternatives, so that the refusal of leave at any level precludes an
application at another level. Maxwell on Interpretation of Statutes, 12th ed. (1969), pp. 232-233, suggests that in some cases
"and" and "or" may be substituted for each other. While it is true that the C.C.A.A. must prevail, I see no conflict between
it and the Court of Appeal Act, or with the practice which is followed in this province to obtain leave from the Court.

19 The Supreme Court of Canada allowed the appeal "for the reasons given by McEachern C.J.B.C.", Westar Mining Lid.,
Re, 1993 CarswellBC 553, [1993] 2 S.C.R. 448 (S.C.C.). Thus, if DLL is unsuccessful in its application for leave before this
Court, there is nothing preventing it from making a further leave application to "the court or a judge of the court to which the
appeal lies."

20 Is this matter properly before this Court? In General Publishing Co., Re, 2002 CarswellOnt 2215, 34 C.B.R. (4th) 183
(Ont. 5.C.J.) at para. 4, Justice Ground said, "the usual and preferred route to appeal an order under the CCAA is to bring
the motion for leave before a judge of the Court of Appeal." In fact, in that case, Justice Ground was not prepared to hear the
application, "as it would undoubtedly result in a non-productive, additional step in trying to resolve this issue.” This Court
agrees with the concern Justice Ground expressed for the reasons that follow.

21 Before moving on to consider those reasons, it is worthwhile noting how the Alberta Court of Appeal has dealt with this
"concurrent” jurisdiction in another context. In R. v. Harness, 2005 CarswellAlta 963, 200 C.C.C. (3d) 431 (Alta. C.A.), the
court was considering the effect of the Criminal Code, R.S.C. 1985, c. C-46, 5. 678(2), which provides:

678(2) The court of appeal or a judge thereof may at any time extend the time within which notice of appeal or notice
of an application for leave to appeal may be given.

22 The Harness court at para. 23, explained how it would deal with this "concurrent jurisdiction” when it said:
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23

23 Based on the rules of statutory interpretation and the case authorities, it is clear that s. 678(2) provides concurrent
Jurisdiction to hear applications to extend time, rather than a right of review or right to appeal the decision of a
single judge fo a full panel of the court. Both a single judge and the court have jurisdiction to grant a time extension.,
though often the rules of practice established by the court limit the applicant's right to choose which one will hear the
application. Once a decision on an application to extend has been made, whether by a single judge or by a full panel
of the court, there is no right of appeal within the court. However. a panel or a judge can consider the application
afresh when the interests of justice so require. particularly when circumstances or conditions have changed since the
last application. No such change is alleged here, nor does Harness suggest that there are new facts that might affect
the outcome of his application. [emphasis added]

The CCAA permits DLL to apply to this Court to seek leave to appeal this Court's earlier decisions. Accordingly, despite

the approach that the General Publishing court took in similar circumstances, this Court will consider this application. Whether
the Alberta Court of Appeal will apply reasonaing similar to that which it applied in Harness is not a question that this Court

needs to answer.

24

For DLL to obtain leave to appeal under the CCA., it must meet the test set out by the Alberta Court of Appeal in

Fairmont Resort Properties Lid., Re, 2009 ABCA 360 (Alta. C.A.) at para. 10, where the court said:

25

The test for leave involves a single criterion subsuming four factors. The single criterion is that there must be serious
and arguable grounds that are of real and significant interest to the parties. The four factors used to assess whether this
criterion is present are (1) whether the point on appeal is of significance to the practice; (2) whether the point raised is
of significance to the action itself; (3) whether the appeal is prima facie meritorious or, on the other hand, whether it is
frivolous; (4) whether the appeal will unduly hinder the progress of the action.

Before this Court considers the factors involved in the "test for leave," it is worthwhile to outline the applicable standard

of review that the Court of Appeal will apply if leave were to be granted. In Canadian Airlines Corp., Re, 2000 ABCA 149

(Alta. C.A. [In Chambers]) at|paras. 28-29, the court held that:

26

|

28 The elements of the general criterion cannot be properly considered in a leave application without regard to the
standard of review that this Court applies to appeals under the CCAA. If leave to appeal were to be granted, the
applicable standard of review is succinctly set forth by Fruman, J.A. in Royal Bank v. Fracmaster Ltd. (1999), 244
A.R. 93 (Alta. C.A.) where she stated for the Court at p. 95: )

... this is a court of review. It is not our task to reconsider the merits of the various offers and decide which
proposal might be best. The decisions made by the Chambers judge involve a good measure of discretion, and
are owed considerable deference. Whether or not we agree, we will only interfere if we conclude that she acted
unreasonably. erred in principle or made a manifest error.

In Smoky River Coal Ltd.. Re (1999).237 A.R. 326 (Alta. C.A.), Hunt, J.A.. speaking for the unanimous Court, extensively

reviewed the CC4A's history and purpose, and observed at p. 341:

27

The fact that an appeal lies only with leave of an appellate court (s. 13 CCAA) suggests that Parliament, mindful that
CCAA cases often require quick decision-making, intended that most decisions be made by the supervising judge. This
supports the view that those decisions should be interfered with only in clear cases.

The standard of review of this Court, in reviewing the CCAA decision of the supervising judge. is therefore one of
correctness if there is an error of law. Otherwise, for an appellate court to interfere with the decision of the supervising
Jjudge, there must be a palpable and overriding error in the exercise of discretion or in findings of fact.

It appears that this is the reason why the General Publishing court and this Court has difficulty in analyzing its own

decisions. It is awkward, if not difficult, for a court to consider whether it has made a palpable and overriding error in its exercise

WestlawNext, canapa



Royal Bank v. Cow Harbour Construction Ltd., 2010 ABQB 637, 2010 CarswellAlta 2027
2010 ABQB 637, 2010 CarswellAlta 2027, [2011] AW.L.D. 7, 193 A.C.W.S. (3d) 710...

of discretion or in findings of fact. These are the foundations on which it built its original decision and it undermines this Court's
original decision if it were to second guess itself.

28  Nonetheless, Parliament has given this task to the "judge appealed from" so this Court will undertake that task.

29 Fairmont Resort provides us with the "test for leave." The test is but one test, in which "there must be serious and arguable
grounds that are of real and significant interest to the parties." To determine whether DLL has met its onus, we must consider
the four factors that Fairmont Resort outlines. The question then becomes whether DLL must satisfy all the factors. In other
words, if it fails on one (or more), does fail to meet the test? The answer to this question lies in the decision of O'Brien J.A.
in Ketch Resources Lid. v. Gauntlet Energy Corp. (Monitor of), 2005 CarswellAlta 1527, 15 C.B.R. (5th) 235 (Alta. C.A. [In
Chambers]). In that case, Justice O'Brien went through and applied the four factors to the facts with which he was dealing. The
applicant in that case had met some of the factors, but not others. Justice O'Brien at para. 15, made his decision not to grant
leave after "weighing all the factors." In other words, success or failure to prove one or more of the factors does not guarantee
that the applicant has met the "test for leave." The court must weigh all the factors.

Whether the point on appeal is of significance to the practice

30 DLL argues that the distinction between true leases and financing leases is one of significance to the practice. RBC
argues, on the other hand, that the issue is of no significance to the practice. The finding that DLL's Equipment was the subject
of a financing lease rather than a true lease is a factual finding that is specific only to that particular lease and does not have
any impact on the practice in general.

31 DLL argues that this Court erred in holding that an agreement without a purchase option or any other contractual mechanism
of transferring ownership from the purported lessor to the purported lessee, can be characterized as a financing lease. RBC
argues that there is no single overriding factor in determining whether a particular lease is a true lease or a financing lease.

32 When characterizing leases pursuant to CCAA s.11.01, the court must have regard to the substance, rather than simply
the form of the arrangement, Smith Brothers Contracting Ltd.,, Re, 1998 CarswellBC 678, 53 B.C.L.R. (3d) 264 (B.C. S.C.). In
fact, when makin gTits decision, this Court considered the non-exhaustive list of criteria that the Smith Brothers court su ggested
that courts look to when determining whether a document is a true lease or a financing lease. This Court outlined those criteria
in its oral reasons, Transcript of Proceedings, August 25, 2010, pp. 57-59, and concluded that:

[T]here is not one factor that is the sine qua non for determining whether a document is a true lease or a financing lease.
One must look at the whole document to get a flavour of the [parties'] intentions, Transcript of Proceedings, August 25,
2010, p. 59,11, 11-13.

33 This Court concluded that "When one examines the De Lage Landen Financial Services Canada document as a whole, it
is clear that it is a security lease and not a true lease," Transcript of Proceedings, August 25, 2010, p. 59, II. 23-24.

34 DLL argues that the characterization of a lease without a purchase option or any other mechanism of transferring ownership
from the purported lessor to the purported lessee is a novel proposition in law and is an unresolved issue that is of significance
to the practice, Kerr Interior Systems Ltd., Re. 2008 ABCA 291 (Alta. C.A.) at para. 9 . If that were the sole basis on which this
Court rendered its decision, it might indeed be novel. However, this Court was guided by the broader principle of examining the
whole document, which is an approach that is already well-established in the case law. Thus, there is nothing novel about this
approach and this Court's finding that the Agreement was a financing lease, rather than a true lease, has no broad significance

to the practice.

35 Furthermore, in Philip Services Corp., Re, 1999 CarswellOnt 4495, 15 C.B.R. (4th) 107 (Ont. S.C.J. [Commercial List]) at
para. 4, Justice Farley determined that a lease which "does not specifically indicate that there is an option to buy the (hardware)
assets at the end of the lease" could indeed be characterized as a capital or financing lease, having regard to the criteria set out
in Smith Brothers. Notwithstanding the absence of an option to purchase in the agreement, Justice Farley undertook the same
analysis set out in Smith Brothers to determine the nature of the lease. He said, at para. 3:
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That involves a functional analysis of the relationship - based on substance as opposed to form. Unfortunately there are no
tags or labels which may be read with ease and "certainty" ("certainty" in the same way that a laboratory is able to conduct
a DNA test and give probabilities or odds). Rather the task involves the weighing of the various materials involved. It is
not a simple analysis of determining between black and white but rather the shade of grey where all factors are weighed
and the balance as to whether the scales would tip towards a true lease relationship - or alternatively against being a true

lease relationship.

36  DLL pointed out that the parties in Philip Services had a course of conduct thatresulted in the lessee purchasing leased
assets from the lessor, although Justice Farley, at para. 1, described the course of conduct between the parties as "rather informal,
flexible and sloppy." The fact that Justice Farley took care to point out that the leases themselves did not contain an option to
buy assets at the end of the lease term indicates that this factor was in his mind when he balanced the various Smith Brothers
factors. Depending on the circumstances of each case, the presence or absence of an option to purchase may or may not loom
large in the court's analysis. In the case with which this Court was dealing, this "tag" or "label" was but one factor it considered.

37 Thus, this Court finds that the issue is of no importance to the practise.
Whether the point on appeal is of significance to the action itself

38 This Court acknowledges that the point on any potential appeal has significance to DLL. Otherwise why would this
matter have come before this Court? That, however, is not the nature of this factor. This factor requires this Court to look at

the action as a whole.

39 RBC argues that the appeal is of no significance to the action because the appeal is moot and, as such, it would be impossible
to "unscramble the egg" even if DLL were successful, Minister of National Revenue v. Temple City Housing Inc., 2008 ABCA 1
(Alta. C.A.) at para. 14, Indeed, DLL acknowledges this fact. However, DLL goes on to argue that while the CCAA Action has
been concluded, there still remains the issue of the Disputed Lease Funds, DLL claims entitlement to approximately $900,000,
representing the monthly lease payments to which it would be entitled if classified as a true lessor under CCA44 s.11.01. DLL's
claim td these funds rests on it being categorized as a true lessor. Additionally, 'the allocation of restructuring costs against DLL
in these proceedings is dependent on whether DLL is classified as a true lessor.

40  Itis important, at this stage, to explain the process that resulted in the Vesting Order. This Court appointed PWC to facilitate
negotiations with the various parties and finalization of the transaction. From August 35, 2010, when this Court endorsed PWC's
acceptance of the LOI, to August 25, 2010, when this Court approved the Agreement of Purchase and Sale and granted the
Vesting Order, Aecon and PWC negotiated the allocation of the purchase price among the various creditors. At the beginning
of the process, there was not overwhelming support from the general body of creditors for the Aecon transaction. However,
through persistent and effective negotiations, PWC secured the support of holders of 92.8 percent of the debt that Cow Harbour
owed to its creditors, representing a majority in number of 90.625 percent. As well, Aecon committed to running Cow Harbour's
business and employing almost all of Cow Harbour's employees, except for certain management personnel.

41 Because of the circumstances involving certain of Cow Harbour's management, Cow Harbour would not put Aecon's
transaction before the creditors as a plan of arrangement. Besides, it would have been impossible to meet the time requirements
set forth in the CCA.{ to allow a plan of arrangement to be considered and approved. Cow Harbour's financial situation was
deteriorating with each day. It had to meet payroll and other expenses and it did not have the financial wherewithal to meet those
expenses. Aecon advised this Court that for it to facilitate the survival of Cow Harbour's business, this Court had to approve the
transaction and allow a closing before the end of August, 2010. Like the parties in General Publishing. the parties in this case
had a sword of Damocles hanging over their heads, as the failure of this Court to approve this transaction would surely have
resulted in Aecon withdrawing its offer or, if it did not, Cow Harbour's continued financial difficulties would have resulted in
its demise, whether or not it was in the Aecon's hands.

42 Given the support that the creditors showed, and the fact that Cow Harbour's business would continue to operate, this
Court felt it was in the best interests of the stakeholders to approve the sale and grant the Vesting Order. To do otherwise might
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have resulted in a piecemeal liquidation of Cow Harbour's assets and a closing-down of its business. In other words. although
this transaction was consummated under the Receivership Action, this Court considered the public policy reasons underlying
C'CAA proceedings, when it approved the Aecon transaction and granted the Vesting Order.

43 The Aecon transaction was carefully negotiated and each of the creditors sacrificed part of their respective claims. No
creditor obtained everything it was seeking. Aecon advised this Court on August 25, 2010, that it would not consummate the
transaction if it did not receive an order vesting all of the assets it was purchasing into its name, free and clear of all charges,
liens and encumbrances. If this Court were to give one creditor, even a creditor that was owed a trifling amount, preferential
treatment, the other creditors would not have supported the Aecon transaction.

44 An appeal of this matter might be of significance to DLL specifically. However, this Court's characterization of the
Agreement is of no significance to this action generally.

Whether the appeal is prima facie meritorious or, on the other hand, whether it is frivolous

45  RBC argues that DLL has not demonstrated that it has a prima facie meritorious case. On September 3, 2010, DLL sought
a stay of the various orders this Court granted on August 25, 2010. This Court held that because there was no appeal pending
and that DLL did not seek a stay of the effect of the various orders this Court granted on that date after they were granted or at
least before the Aecon transaction closed, this Court denied DLL's application on the ground of mootness. In other words, even
if the Court of Appeal were to overturn this Court's August 25, 2010 decisions, DLL could not succeed in its claim to have the
Equipment returned to it. The Equipment was part of a larger transaction.

46  Does this, of itself, mean that the proposed appeal lacks merit or is otherwise frivolous? The simple answer is no. Allowing
the appeal may not provide DLL with a remedy, but that does not make the proposed appeal frivolous or one that lacks merit.
Rather, we must analyze the strength of the appeal on the basis of the standard of review that would govern the appeal, Liberty
Oil & Gas Ltd., Re. 2003 ABCA 158 (Alta. C.A.) at para. 20: Canadian Airlines Corp., Re, 2000 ABCA 149 (Alta. C.A. [In

Chambers]) at paras. 28-29,

47  As stated earlier in these reasons, it is difficult for this Ccht to find that it made an overriding and palpable error in
its consideration of the issues the parties placed before it. Surely, this is the same awkwardness that Justice Ground faced in
General Publishing. This Court gave its oral reasons for why it held the Agreement to be a financing lease rather than a true
lease. Even taking an objective view of this with the benefit of hindsight, this Court would come to the same conclusion today.

48  This Court acknowledges that it is not necessary for DLL to show that it is guaranteed to win an appeal. It only needs to
show that it has an arguable case, Kerr Interior Systems Lid., Re, 2008 ABCA 291 (Alta. C.A.) at para. 11. Given this Court's
various findings, it is difficult to see that DLL has an arguable case, in these circumstances. On these bases, this Court finds

that any proposed appeal is not on its face meritorious,
Whether the appeal will unduly hinder the progress of the action

49 RBC and PWC argue that an appeal would unduly hinder the CCAA Action and the Receivership Action and create
tremendous uncertainty concerning the various transition orders this Court granted in the CCAA Action. It should be noted at
this stage that as part of the transition, this Court ordered that Disputed Lease Funds would be transferred from the monitor's
counsel to the receiver's counsel, under the same terms as the May 21, 2010 order.

50  DLL, on the other hand argues that an appeal would not unduly hinder the progress of this action. The CCAA Action
has been completed. The assets have been sold to Aecon. The hearing at which the other parties with disputed leases will have
their agreements categorized has not yet been scheduled. DLL's application for a stay against Aecon has been denied, so there
is no issue as to uncertainty surrounding Aecon's use of the Equipment. Accordingly, DLL argues that the progress of neither
action would be unduly hindered by an appeal.
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51  This Court finds that any appeal would unduly hinder the progress of the actions. Pursuant to the transition orders this Court
granted on August 25, 2010, this Court must deal with many issues, including those concerning the remuneration of the chief
restructuring advisor, the distribution of the Disputed Lease Funds, and who will be paying the administrative expenses. DLL
is correct that Aecon's use of the Equipment is not an issue. However, the creditors seek a distribution of their respective share
of the $180 million purchase price. This cannot happen if there is a pending appeal that could have an effect on the allocation.
Thus, the progress of this action would be unduly hindered by the appeal to the prejudice of the creditors who supported the
Aecon transaction.

52 More importantly, the transaction that PWC and Aecon negotiated with all the creditors rests on a fine balance. The
uncertainty surrounding the finality of these issues unduly hinders the progress of these actions. A more thorough discussion
of this fine balance will be undertaken when this Court discusses the Stay Application.

53 Asaresult of the foregoing, this Court dismisses DLL's application for leave to appeal. This result deals sufficiently with
the Stay Application. However, as a courtesy to DLL, this Court will comment briefly on it.

IV. Stay Application

54 Earlier, this Court referred to DLL's application for a stay of this Court's orders approving the Aecon Asset Purchase
Agreement and the Vesting Order. On September 3, 2010, the parties argued the stay application. This Court denied the
application on the basis that the issue was moot and further, that DLL had not met the test for a stay. DLL argues that the
application now before this Court differs from the one it argued on September 3, 2010, as it is not challenging the sale and
Vesting Order. Rather, it is seeking to have this Court hold back monies representing DLL's alleged share of the Disputed Lease
Funds and the net book value of the Equipment.

55 For DLL to obtain a stay of a stay of proceedings it must satisfy a tripartite test set out in R/R-MacDonald Inc. v. Canada
(Attorney General), [1994] 1 S.C.R. 311 (S.C.C.), being:

(a) Is there a serious question to be argued on |'appeal?
(b) Will DLL suffer irreparable harm if this Court does not grant a stay?
(c) Does the balance of convenience weigh in favour of a stay?

56  Unlike the factors that make up the "test for leave," the tripartite test does not require or permit courts to weigh these
factors. The applicant must satisfy all three elements before a court will grant the stay. In other words, if the applicant does not
establish one of the elements, its application will fail. Because of this, this Court will focus on the third element of the tripartite
test; the balance of convenience.

57 On August 25, 2010, the Court heard Aecon's submissions that the Equipment is critical to the work that Aecon will be
undertaking under contracts with Syncrude. For its negotiations to be successful, Aecon would have to satisfy Syncrude that
it could fulfill the requirements under the Syncrude contracts. For this to occur, Aecon required the Equipment, Without the
Equipment, Aecon would not have proceeded with the transaction.

58  As well, this Court heard submissions that outlined many details regarding the negotiations and work of Aecon, PWC
and numerous creditors which led to the Asset Purchase Agreement. The negotiations were undertaken by these parties in good
faith, which required significant compromise by the creditors, including RBC, Cow Harbour's largest creditor, PWC struck a

balance among numerous interests.

59  Creditors representing 90.625 percent of all creditors negotiated in good faith and compromised their claims. Granting a
stay in these circumstances would undermine the processes that Aecon, PWC, and the other creditors undertook in good faith.
Holding back the net book value of the Equipment seriously upsets the fine balance that resulted from these negotiations. The
creditors did not agree to compromise their claims so they could recover "something." They compromised their claims so they
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could receive a definite amount, as negotiated. Their receiving something less than that negotiated amount will result in this
Court sanctioning an "unscrambling of the egg" and undermines the process that this Court approved and monitored. It should
be noted also that DLL will be receiving an allocation of the purchase price representing a substantial portion of its claim.

60  DLL argues that this Court's finding that it holds a financing lease prejudices its right to argue that it should obtain a
portion of the Disputed Lease Funds. That may be so, but it chose to have this Court deal with the nature of the Agreement in
a summary fashion. Given this Court's finding that the Agreement is a financing lease, in the end, this argument carries little
weight. However, this Court has dealt with that issue and it is not now open to DLL to attempt to re-argue it.

61  As aresult, the balance of convenience favours this Court dening the stay.

V. Conclusion

62  For the foregoing reasons this Court dismisses DLL's application pursuant to CCAA4 s. 13, for leave to appeal this Court's
August 25, 2010 order, which declared that the Agreement was a financing lease and not a true lease. As well, it dismisses
DLL's application seeking an order in the nature of a stay pending appeal, holding back the Disputed Lease Funds insofar as
they relate to funds payable under the Agreement and an order holding back from distribution a portion of the sale proceeds

resulting from the Asset Purchase Agreement, equivalent to the net book value of the Equipment.
Application dismissed.
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Debtors and creditors --- Receivers — Actions involving receiver — Actions by receiver
Insolvent company A Ltd. (debtor) financed trucks from financing company M Corp. and from leasing company B Ltd.
(together, companies) — Debtor ceased operations and had total indebtedness exceeding $8,000,000 — Creditor [ Union,
who had general security agreement with debtor, obtained order appointing receiver pursuant to s. 47(1) of Bankruptcy and
Insolvency Actand s. 39 of Law and Equity Act— Chambers judge granted receiver's application for approval of sale of certain
property by auction and dismissed companies' applications that their trucks were not subject to receivership order — Judge
held that trucks constituted "property" and were subject to receivership order, but allowed companies to sell trucks on their
own, with receiver's consent, on condition that proceeds be held in trust — Companies appealed judgment dismissing their
applications — Appeals allowed — Trucks should have been excluded from receivership and should not be subject to receiver's
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charges — Issue did not turn on interpretation of "property” in receivership order — Companies' applications were expressly
contemplated by receivership order — Companies had priority over creditor with respect to trucks pursuant to their purchase
money security interests (PMSI) — To allow trucks to remain under receivership would grant receiver, and indirectly creditor
who must indemnify receiver's losses, priority over companies — By virtue of lease or conditional sale agreements. debtor had
only possessory interests in trucks, and receiver could not acquire greater interest — As companies' PMSIs took priority over
creditor's general security agreement, and companies wanted no part of receivership, trucks should have been released.
Personal property security --- Priority of security interest — Purchase money security interest

Application of receivership order — Insolvent company A Ltd. (debtor) financed trucks from financing company M Corp.
and from leasing company B Ltd. (together, companies) — Debtor ceased operations and had total indebtedness exceeding
$8,000,000 — Creditor I Union, who had general security agreement with debtor, obtained order appointing receiver pursuant
tos. 47(1) of Bankruptcy and Insolvency Actand s. 39 of Law and Equity Act— Chambers judge granted receiver's application
for approval of sale of certain property by auction and dismissed companies' applications that their trucks were not subject to
receivership order and should be returned to them — Companies appealed judgment dismissing their applications — Appeals
allowed — Trucks should have been excluded from receivership in response to companies' applications and should not be
subject to receiver's charges — Companies had priority over creditor with respect to trucks pursuant to their purchase money
security interests (PMSI) — To allow trucks to remain under receivership would grant receiver, and indirectly creditor who
must indemnify receiver's losses, priority over companies — True lease or financing lease dichotomy was not helpful in this
analysis — Even if trucks fell within definition of "property", question of whether companies had superior entitlement under
priority rules of Personal Property Security Act (PPSA) was critical to determination of applications — To keep trucks within
receivership would circumvent priority rules of PPSA — As companies' PMSIs took priority over creditor's general security
agreement, and companies wanted no part of receivership, trucks should have been released at earliest opportunity.

APPEAL by financing company and leasing company from judgment reported at Integris Credit Union v. All-Wood Fibre Ltd.
(2015), 2015 BCSC 1146, 2015 CarswelIBC 1850 (B.C. S.C.), dismissing their applications for orders that their trucks were
not subject to receivership order and should be returned to them.

Savage J.A.1 |
I. Introduction

1 With PD-47 - Model Orders, the Supreme Court has prescribed the use of model forms for certain types of orders. The
purpose of the model orders is to encourage parties and the Court to focus on the issues in dispute in a particular proceeding.
This appeal concerns an application made under a receivership order based on the Model Receivership Order made pursuant to
s. 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3 [BIA]. and/or s. 39 of the Law and Equity Act, R.S.B.C.
1996, ¢. 253 [LEA].

2 The Appellant Mercedes-Benz Financial Services Canada Corporation ("MBFS") is a company which finances the
acquisition of equipment, including vehicles. The Appellant BHL Capital, a division of Berner Holdings Ltd. ("BHL"), is an
equipment lessor. All-Wood Fibre Ltd.'s ("All-Wood") principal line of business was fibre supply for the forestry industry. It
financed trucks from MBFS and BHL. All-Wood ceased operations March 9, 2015, Integris Credit Union ("Integris") is a lender
with a General Security Agreement with All-Wood. Integris sought and obtained a receivership order. KPMG Inc. ("KPMG")

is the receiver. The indebtedness of All-Wood to all of its creditors is now estimated to exceed $8 million.

3 Asaresult of the size of an unanticipated CRA liability Integris stands to pay for a significant part of KPMG's fees. The
Appellants say that their security over the trucks ranks ahead of the General Security Agreement. They say the receivership
order should not cover their trucks and, in any event, their trucks should have been excluded upon application in the court below.

4 For the reasons that follow, I would allow these appeals.
I1. Background

5 MBFS and BHL supplied four trucks to All-Wood (the "Trucks"):
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(a) MBFS provided a 2010 Freightliner CA125DC to All-Wood under a Conditional Sale Contract and Security Agreement
dated December 4, 2012. MBFS registered a financing statement for this truck in the British Columbia Personal Property
Registry ("PPR") on December 10, 2012.

(b) MBFS provided another 2010 Freightliner CA125DC to All-Wood under a Conditional Sale Contract and Security
Agreement dated January 14, 2013. MBFS registered a financing statement for this truck in the PPR on January 16, 2013.

(c) MBFS provided a 2014 Freightliner 122SD to All-Wood under a Lease Agreement dated December 22, 2014. MBFS
registered a financing statement for this truck in the PPR on December 29, 2014.

(d) BHL provided a 2015 Freightliner 122SD 48 to All-Wood under a Lease Agreement dated May 23, 2014 (All-Wood
was one of several lessees). BHL registered a financing statement for this truck in the PPR on May 23, 2014

6 By March 9, 2015, All-Wood had ceased operations. On March 17, 2015, Integris obtained an ex parte order appointing
KPMG as an interim receiver of All-Wood's "assets, undertakings and properties", pursuant to . 47(1) of the BI4 and s. 39
of the LEA.

7 OnMarch 25,2015, Ehrcke J. appointed KPMG as the receiver (the "Receiver") in respect of "all of the assets, undertakings
and properties of [All-Wood], including all proceeds thereof", pursuant to s. 243(1) of the B4 and s. 39 of the LEA (the
"Receivership Order"). The Receivership Order was based on the court's Model Receivership Order, and includes the following
terms:

* Paragraph 2(a) authorizes the Receiver to “take possession of and exercise control over the Property and any and all
proceeds, receipts and disbursements arising out of or from the Property”.

* Paragraph 2(j) authorizes the Receiver to "market any or all of the Property ... as the Receiver in its discretion may deem

appropriate".

* Paragraph 16 provides for a receiver's charge (the "Receiver's Ch!irge"), which "shall form a first charge on the Property
in priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, ... but subject to Sections
14.06(7), 81.4(4), and 81.6(2) of the BI1{".

* Paragraph 19 provides for a charge not to exceed $100,000 (the "Receiver's Borrowings Charge") as security for funds
borrowed by the Receiver, "in priority to all security interests, trusts, liens, charges and encumbrances, statutory or
otherwise, ... but subordinate in priority to the Receiver's Charge and the charges set out in Sections 14.06(7), 81.4(4),

and 81.6(2) of the BI4".

* Paragraph 29 provides that "[a]ny interested party may apply to this Court to vary or amend this Order ..., specifically
including an application by any Defendant to authorize the Receiver to release to any Defendant any Property in its
possession or control, and to exclude such Property from the priorities set out in the paragraphs 16 and 19 herein".

8§  Ipause to note here that the Receivership Order at issue here differs from the Model Receivership Order by the addition
of the phrase, handwritten in the original, "specifically including an application by anv Defendant to authorize the Receiver
to release to any Defendant any Property in its possession or control, and to exclude such Property from the priorities set out

in the paragraphs 16 and 19 herein".

9 Notably, the business of All-Wood had ceased. The form of receivership order sought did not empower the Receiver to
carry on the business of All-Wood.

10 OnMay 13,2015, BHL filed a notice of application seeking the following relief:
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L. An order that KPMG Inc., receiver of the assets and undertaking of All-Wood Fibre Ltd. pursuant to an order in these
proceedings dated March 25, 2015, forthwith deliver up to BHL the following property:

2015 Freightliner 122SD 48 in. Midroof Tri-Drive Tractor ...
Il On May 25, 2015, MBFS filed a similar notice of application seeking:

I. An order that the Equipment [the three trucks], in the possession or control of the Receiver, be delivered by the Receiver
to Mercedes-Benz Financial Services Canada Corporation, or its authorized agent.

2. A declaration that the Equipment is not subject to the Receivership Order made March 23, 2015, herein.

12 By order dated June 8, 2015, the Chambers Judge (the "Judge") approved the Receiver's proposed sale of All-Wood's
assets by auction but reserved judgment on the issue of whether the Trucks fell "within the scope of the Receivership Order".

13 By order dated July 3, 2015, the Judge dismissed MBFS and BHL's applications. In addition, he declared that:

I. The truck which is subject to the BHL ... Lease Agreement dated May 23, 2014, ...constitutes "property" within the
scope of, and is subject to, the Interim Receivership Order granted March 17, 2015 and the Receivership Order granted
March 25, 2015 herein (together the "Receivership Order").

2. The three trucks which are subject to the Mercedes-Benz Financial Services Canada Corporation Conditional Sale
Contract and Security Agreement dated December 4, 2012, Conditional Sale Contract and Security Agreement dated
January 14, 2013 and Lease Agreement dated December 14, 2014, respectively, ... constitute "property" within the scope
of, and are subject to, the Receivership Order.

14 There is some dispute concerning the effect of these orders. The Appellants say that the effect of these orders is that
the Trucks are subject to a priority charge in favour of the RTceiver's costs by paragraphs 16 and 19 of the order. Integris says
that there needs to be a further hearing at which the court will make an allocation of the Receiver's costs. Conceivably, no
allocation or a minor allocation of those costs could result. The Receiver, who filed a factum, but did not appear, made no

submission on this issue.

IS5 By virtue of the nature of the Appellants' interests and the timing of the registrations, it is not disputed that the Appellants
had duly registered purchase money security interests (PMSI) in the Trucks and serial-number registrations, which establish
the Appellants as the highest ranking secured creditors in respect of the Trucks. Integris holds a General Security Agreement
in favour of All-Wood, which security is subordinate to that of the PMSI's. Accordingly, Integris is in a subordinate position
to the Appellants in respect of the Trucks.

II1. Reasons Below

16  The Judge first considered the meaning of "property” in the Receivership Order. He interpreted this term broadly, with
reference to s. 243(1) and the definition of "property" in s. 2 of the BIA.

I7  Next, the Judge considered whether the impugned agreements were "financing leases” or "true leases" (apparently in an
effort to address the Appellants' submission that All-Wood did not obtain an interest in the title to the Trucks, and therefore the
Trucks did not qualify as "property" under the impugned contracts).

18 At para. 30, he summarized the Receiver's submissions on this issue as follows:

[30] The position of the Receiver .. is that the agreements relating to the subject trucks are "financing leases" as opposed
to "true leases". As such, the trucks constitute Property and are subject to the Receivership Order. The Receiver submits
that if the agreements are "true leases" then the trucks do not form part of the assets of All-Wood and would not be subject
to the Receivership Order.
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19 After reviewing the "test" for a financing lease (i.e., security lease) in Daimler Chrysler Services Canada Inc. v. Cameron,
2007 BCCA 144 (B.C. C.A.), the Judge concluded that the impugned agreements met this test and were therefore not true
leases (paras. 38-39).

20 At para. 40, he summarized his findings as follows:

[40] Given my interpretation of the term Property, the trucks fall within the scope of the Receivership Order. Further, the
agreements between All-Wood and BHL and MBFS are financing leases: as a result the trucks fall within the scope of

the Receivership Order.
IV. Statutory Provisions

21 Section 243(1) of the B/4 authorizes a court, upon the application of a secured creditor, to appoint a receiver over an
insolvent or bankrupt person's property where it is "just or convenient to do so":

Court may appoint receiver

243 (1) Subject to subsection (1.1), on application by a secured creditor, a court may appoint a receiver to do any or all
of the following if it considers it to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts receivable or other property of an insolvent
person or bankrupt that was acquired for or used in relation to a business carried on by the insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that property and over the insolvent person's or
bankrupt's business; or

(c) take any other action that the court considers advisable.

22 Section 243(6) of the B/ also authorizes a J_ourt to "make any order respecting the payment of fees and disbursem-{.nts of
the receiver that it considers proper”, and order that the receiver's charge has priority ahead of "any or all... secured creditors"
although "other secured creditors who would be materially affected by the order" must receive notice and have the opportunity

to make representations:
Orders respecting fees and disbursements

(6) If a receiver is appointed under subsection (1), the court may make any order respecting the payment of fees and
disbursements of the receiver that it considers proper, including one that gives the receiver a charge, ranking ahead of any
or all of the secured creditors, over all or part of the property of the insolvent person or bankrupt in respect of the receiver's
claim for fees or disbursements, but the court may not make the order unless it is satisfied that the secured creditors who
would be materially affected by the order were given reasonable notice and an opportunity to make representations.

[Emphasis added.]

V. Standard of Review

23 Generally on appeal, questions of law are reviewable on a standard of correctness. Findings of fact may be reversed on
a palpable and overriding error. For true questions of mixed fact and law, where a legal principle is not readily extricable, the
matter should not be overturned absent palpable and overriding error: Housen v. Nikolaisen, 2002 SCC 33 (S.C.C.) at paras.
8-12, 36. Failure to give sufficient weight to relevant considerations may justify appellate review: Bell v Bell, 2001 BCCA
148 (B.C. C.A.) at para. 11.

V1. Interpretation of the Order
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24 The arguments here and below focused on the interpretation of the Receivership Order. and in particular the meaning
of "property".

25 The principles concerning the interpretation of orders are well settled. In Yu v Jordan, 2012 BCCA 367 (B.C. C.A.).
this Court said:

[53] In my view, the interpretation of a court order is not governed by the subjective views of one or more of the parties
as to its meaning after the order is made. Rather an order, whether by consent or awarded in an adjudicated disposition,
is a decision of the court. As such, it is the court, not the parties, that determines the meaning of its order. In my view,

the correct approach to interpreting the provisions of a court order is to examine the pleadings of the action in which it is

made, the language of the order itself. and the circumstances in which the order was eranted.

[Emphasis added.]

26 In Sutherland v. Reeves, 2014 BCCA 222 (B.C. C.A.), it was argued that the interpretation of an order turned on the
meaning of the Model Receivership Order. This Court rejected that approach saying:

[30] But I do not accept Mr. Sutherland's underlying premise. This appeal does not turn on an interpretation of the Model

Order. It turns on the interpretation of the specific Order made by Mr. Justice Willcock. This is so for two reasons.

[31] First, court orders are not interpreted in a vacuum. This Court has recently described the correct approach to the
interpretation of court orders (Y v Jordan, 2012 BCCA 367 at para. 53, Smith J.A.):

[53] In my view, the interpretation of a court order is not governed by the subjective views of one or more of the
parties as to its meaning after the order is made. Rather an order, whether by consent or awarded in an adjudicated
disposition, is a decision of the court. As such, it is the court, not the parties, that determines the meaning of its order.

In my view, the correct approach to interpreting the provisions of a court order is to examine the pleadings of the
action in which it is made. thje language of the order itself. and the circumstances in which the ordeli was granted.

[Emphasis added in original.]

As a resuli, in addition to examining the language of the Order, it is necessary to review the pleadings and surrounding
circumstances. It would be an error to have regard to those factors but to then interpret a generic Model Order instead of
the specific order Mr. Justice Willcock made in response to the pleadings and the surrounding circumstances before him.

[32] Second, and critically, the Order in this case is not identical to the Model Order. This is most apparent in their
divergent definitions of "Property", which was not discussed in Mr. Sutherland's factum. As noted, the Model Order defines
"Property" as including all the "assets, undertakings and properties of the Debtor, including all proceeds thereof". In
contrast, the Order defines "Property" as "the affairs, business, undertaking and assets" of Tangerine. This is a significantly
broader definition than that found in the Model Order.

[Emphasis added.]

27  Those principles were recently applied to the interpretation of a Receivership Order by Fitzpatrick J. in Credit Suisse AG
v. Great Basin Gold Ltd., 2015 BCSC 1199 (B.C. S.C.). She found that all of the aspects of the receivership order, based on the
factors set out in Y, were interrelated and supported an interpretation of the stay provisions at issue there.

28 As this Court noted in Sutherland, the order to be interpreted is a specific order of the court. It is an error to focus on
the Model Order rather than the specific order at issue. It is the pleadings, relevant circumstances and specific wording of the
order that governs the interpretation of the Receivership Order.
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29  The pleadings reveal the nature of the receivership was to liquidate the assets over which Integris held priority for their
security. Integris' notice of civil claim sought an order, inter alia, giving Integris conduct of sale over All-Wood's assets, or
alternatively empowering the Receiver to sell the assets. MBFS's response to civil claim expressly opposed this relief. Further,
Integris' notice of application and accompanying affidavit established that All-Wood ceased to carry on business. The draft form
of receivership order sought by Integris did not empower the Receiver to carry on the business of All-Wood.

30 Accordingly, realization of Integris' interests, and not operation of All-Wood, was the Receiver's focus. Integris required
the Receiver's assistance to realize on the security. Conversely, the Appellants did not want or need the assistance of the Receiver.
The pleadings reveal that the Receiver, as Integris' appointee, was intended to be the agency by which Integris would realize
on the security it held.

31 The Receivership Order did not incorporate by reference the statutory definition of "property". The reference to "property”
provided in the Order was less expansive:

1. Pursuant to Section 243(1) of the BIA and Section 39 of the LEA KPMG Inc. is hereby appointed Receiver, without

security, of all of the assets. undertakings and properties of the Debtor. including all proceeds thereof (the "Property").

[Emphasis added.]

32 In Sutherland, the receivership order's definition of "property" differed from that of the Model Order. Bauman C.J.B.C.
found the definition used to be "significantly broader" than that of the Model Order:

[32] Second, and critically, the Order in this case is not identical to the Model Order. This is most apparent in their
divergent definitions of "Property", which was not discussed in Mr. Sutherland's factum. As noted, the Model Order defines
"Property” as including all the "assets, undertakings and properties of the Debtor, including all proceeds thereof". In
contrast, the Order defines "Property" as "the affairs, business, undertaking and assets" of Tangerine. This is a significantly
broader definition than that found in the Model Order.

[33] When the word "Property" is replaced with its definition in the first portion of clause 10 of the Order, that portion

provides:

10. No Proceeding against or in respect of Tangerine or the [affairs, business, undertaking and assets of Tangerine]
shall be commenced or continued except with the written consent of the Receiver or with leave of this Court ...

33 Integris describes the factual circumstances at the time the Receivership Order was made as chaotic. It says All-Wood's
equipment was scattered among various locations, some remote: the landlord had distrained: the company's records had been
removed; the employees were laid off; the company's management had walked away; the creditors were seizing assets; and

CRA had a lien.

34 lategris submits the definition of "property” should include the Trucks. because the Receiver could not have practically
considered priorities before needing to step in and take control for the benefit of all creditors. I agree that certain circumstances
may justify finding a higher-ranking creditor liable to a receiver appointed by a general creditor, However, such scenarios are
an exception to the general rule that a receiver cannot subject secured creditors to liability for disbursements or fees.

35 Although I have reviewed the circumstances of the Receivership Order and the parties' arguments, I do not think the issue
before the court properly turns on the interpretation of "property" in the Receivership Order. Here, the applications before the
court were to deliver up to MBFS and BHL the Trucks and exclude them from the receivership. That was something expressly
contemplated by paragraph 29 of the Receivership Order and is determinative of these appeals.

VII. Application Before the Court
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36  The Judge did not find, nor did the Receiver or Integris establish in evidence, that the Receiver expended money necessary
for the preservation of the Trucks. The Judge ultimately ordered that the Trucks be excluded from the package of assets auctioned
by the Receiver because the Appellants "had the ability and resources to market the trucks on their own".

37 The Appellants could sell the Trucks, with the consent of the Receiver, on the condition that the proceeds be held in trust.
The real issue before the court was the Receiver's right to indemnity for the costs of the receivership, and whether the Trucks
should be removed from the receivership or be subject to such charges.

38 It is apparent that there are significant differences between a court-appointed receiver and a trustee in bankruptcy. A
receiver does not obtain the debtor's proprietary interest in the collateral: /1231640 Ontario Inc., Re, 2007 ONCA 810 (Ont.
C.A.) atpara. 22, 27-28. On the other hand, a trustee becomes vested with the property of the bankrupt debtor, which may allow
the trustee to assert a claim that the bankrupt cannot: BLA, s. 71; Giffen, Re, [1998] 1 S.C.R. 91 (S.C.C.).

39 A receiver's right to indemnity may exceptionally extend to the security of secured creditors as was discussed in Robert
F: Kowal Investments Ltd. v. Deeder Electric Ltd. (1975), 59 D.L.R. (3d) 492 (Ont. C.A.) at 496:

[13] Not only is the receiver's right to indemnity restricted to the assets under his control, but it is also confined to the
equity of the partnership in those assets. As a general rule. the receiver of a partnership will have no power to subject the
security of secured creditors of the partnership to liability for disbursements made by him. Clark on Receivers, 3rd ed., vol.
2, 5. 638, pp. 1070-71, sums up the position regarding general receivers (a general receiver being "a receiver who takes
custody of all the property of an individual or corporation for the purpose not only of preserving it and making it available
to satisfy a judgment of the plaintiff in the case, but also that the assets and property of the defendant may be collected,
administered and distributed to all claimants who may present their claims to the receiver": vol. 1, s. 22, p. 25) in this way:

When a court appoints a general receiver of the property of an individual or a corporation, at the instance of a creditor
other than a mortgage lien-holder, part or all of this property may be covered by liens or mortgages. The general
purpose of a general receivership is to preserve and realize the property for the benefit of creditors in general. No
receivaﬁ’shin may be necessary to protect or realize the interests of lienholders. In such cases the mortgagees and
lienholders cannot be deprived of their property nor of their property rights and the receivership property cannot as

a rule be used nor the business carried on and operated by the receiver in such a way as to subject the mortgagees
and lienholders to the charges and expenses of the receivership. A court under such circumstances has no power to

authorize expenses for improving or making additions to the property or carrying on the business of the defendant at
the expense of prior mortgagees or lienholders without the sanction of such mortgagees or lienholders.

[Emphasis added.]

40 Kowal was approved and applied by this Court in Lochson Holdings Ltd. v. Eaton Mechanical Inc. (1984), 55 B.C.L.R.
54 (B.C. C.A)). In Terra Nova Management Lid. v. Halevon Health Spa Ltd., 2005 BCSC 1017 (B.C. S.C.), aff'd 2006 BCCA
458 (B.C. C.A.), Stromberg-Stein J., as she then was, summarized the exceptions to the general rule provided in Kowal:

[30] Although a secured creditor in a priority position may not be bound by a court order granting priority to another
party, as held in Kowal, a creditor in a superior priority position may nevertheless forgo that priority position by some
other means. For example, three exceptions to the general rule that a receiver has no priority for his expenses over a prior
secured creditor were recognized by the Ontario Court of Appeal in Kowal, and by the British Columbia Court of Appeal
in Lochson. The three exceptions as provided in Kowal at 496, 497, and 499, respectively, are:

I. If a receiver has been appointed at the request, or with the consent or approval, of the holders of security, the
receiver will be given priority over the security holders;
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2. If a receiver has been appointed to preserve and realize assets for the benefit of all interested parties, including
secured creditors, the receiver will be given priority over the secured creditors for charges and expenses properly
incurred by him; and

3. If the receiver has expended money for the necessary preservation or improvement of the property he may be given
priority for such expenditure over secured creditors.

41 Inmy view the exceptions provided for in Kowal are not engaged here. From the outset of the application, the Appellants
took the position that they wanted no part in the receivership. Prior to the court application, BHL engaged in correspondence
with KPMG in an attempt to have the Receiver give up the property without a court application. The Receiver also had early
notice of MBFS's interest in the Trucks.

42 The most telling circumstance weighing in favour of excluding the Trucks from the receivership is that the Appellants have
priority over Integris with respect to the Trucks pursuant to their PMSI's. To allow the Trucks to remain under the receivership
would grant the Receiver, and indirectly Integris who must indemnify the Receiver's losses, priority over the Appellants.

43 By virtue of the lease or conditional sale agreements, All-Wood had only possessory interests in the Trucks. The Appellants
retained the proprietary rights. All-Wood had only the right to possess and use the Trucks, on certain terms and conditions as
set out in the agreements. The Receiver could not acquire a greater interest than All-Wood held.

44 The court below focused on a "true lease / financing lease" analysis. The true lease / financing lease dichotomy arises
in the context of the Personal Property and Security Act, R.S.B.C. 1996, c. 359 [PPSA]. Section 55 of the PPSA exempts
Part 5 from transactions referred to in s. 3, which includes a lease for a term of more than one year that does not secure
payment or performance of an obligation (i.e., a true lease). However, Part 5 is irrelevant to the application before the court.
DaimlerChrysler, cited by the Judge, did not involve a receivership but determined whether Part 5 of the PPS4 applied to a
particular lease.

J[l'h': true lease / financing lease analysis is also relevant in a Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36
proceedmo in that creditors with a true lease are entitled to continuing payments under s. 11.01(a) while those with a financing
lease are not: Smith Brothers Contracting Ltd, Re (1998), 53 B.C.L.R. (3d) 264 (B.C. 8.C.). -

46 In my view the true lease / financing lease dichotomy is not helpful in the analysis here. Section 243(6) of the B/A
allows a court to direct that a receiver's charges rank ahead of security interests but requires notice to secured creditors. The
Appellants applied for orders directing the Receiver to release the Trucks and exclude the property from the Receivership
Order (the Receiver's fees and borrowing charges). This type of application was expressly contemplated in paragraph 29 of the
Receivership Order, which included these handwritten changes to the Model Receivership Order:

29. Any interested party may apply to this Court to vary or amend this Order on not less than seven (7) clear business
days' notice to the Receiver and to any other party likely to be affected by the order sought or upon such other notice, if
any, as this Court may order, specifically including an application by any Defendant to authorize the Receiver to release
to any Defendant any Property in its possession or control, and to exclude such Property from the priorities set out in the

paragraphs 16 and 19 herein,
[Italics denote the handwritten addition to the order.]

47 The Judge concluded the Trucks fell within the scope of the Receivership Order because the Trucks were "property"
and the agreements between All-Wood and the Appellants were financing leases. However, the Judge did not consider whether,
pursuant to paragraph 29 of the Order, the Trucks should be excluded from the priorities set out in paragraphs 16 and 19 despite
being "property". Effectively that is what the applications sought.

48  Inmy opinion, even if the Trucks fell within the definition of "property" in the Receivership Order. the question of whether
the Appellants had superior entitlement under the priority rules of the PPSA was critical to the applications before the court.
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The priority rules of the PPS. are designed to achieve commercial certainty and predictability. To keep the Trucks within the
Receivership, and thus subject to the charges of the Receiver, would circumvent the priority rules of the PPSA.

49 Groberman J.A. summarized the goal of the PPS and its application to third parties in KBA Canada Inc. v. 3S Printers
Ine., 2014 BCCA 117 (B.C. C.A.):

[20] It is well-established that the overriding goal of the PPSA is to provide commercial certainty and predictability to
personal property financing. The statute includes clear rules for registration of financing statements in respect of security
interests and for priorities among secured creditors. Courts have been very reluctant to circumvent or modify the explicit
statutory provisions through the use of extra-statutory principles of common law or equity. The general approach to the
statute is well-described in the first chapter of Ronald C.C. Cuming, Catherine Walsh & Roderick Wood, Personal Property
Security Law, 2d ed. (Toronto: Irwin Law, 2012) at 51:

The PPSA is founded on certain legislative policies that generally inform its interpretation. The most prominent
of these is the advancement of commercial certainty and predictability. This is a primary value in commercial law
generally. Its principal application in the PPSA context takes the form of an appropriate reluctance to countenance
Judicial glosses on the statutory rules, especially those dealing with priority.

[27] 1t is difficult to conceive of a situation in which principles of common law. equity. or the law merchant will
be applicable to a priorities dispute. because the PPSA deals with priorities comprehensively. In discussing similar
Saskatchewan legislation in Bank of Montreal v. Innovation Credit Union, 2010 SCC 47, the Supreme Court of Canada

said this of the priorities scheme:

[22] The PPSA provides a detailed set of rules for resolving priority disputes between competing security interests;
perfection and various temporal priority rules generally serve as the default priority rules where there is no more
specific rule that governs in a particular circumstance; s. 35(1). While having a security interest gives the secured
creditor an interest which is enforceable both as against l‘he debtor and against third parties, the PPSA4 recognizes other
stakeholders' interests in collateral by subordinating secured creditors' interests to third parties' interests in various
circumstances. For example, unperfected secured interests are subordinated to the interests of a trustee in bankruptcy
and in certain circumstances to transferees for value without notice: ss. 20(2) and (3) [ss. 20(b) and (c) of the B.C.

Act]. Thus, within the domain of application of the Act, the PPS. provides a complete set of priority rules for ranking
the interests of both creditors and third parties in particular property.

[Emphasis added.]

50 The clear rules of the PPSA should not be circumvented by the appointment of a receiver, when the exceptions outlined

in Kowal are not met.

51 Integris submits that in the appropriate circumstances a court may appoint a receiver and grant it priority over other pre-
existing charges, such as occurred in Caisse Desjardins des Bois-Francs v. River Rock Financial Canada Corp., 2013 ONSC

6809 (Ont. S.C.J.).

52 Caisse was an application for the appointment of a receiver over the assets of a debtor. Certain mortgagees argued that
the real property over which they hold security by way of first and second mortgages respectively should be carved out of any
receivership order because "a receiver would do no more than add a layer of expense and procedure to the handling of the real
property, resulting in increased expense but adding nothing of convenience" (para. 17). The mortgagees ranked in priority to
Caisse, the general creditor who sought the appointment. The judge rejected the mortgagees' argument and found that it was

Just and convenient that a receiver should be appointed over both the receivables of the corporate debtors and the real property

of the individual debtors.
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53

In my view, Caisse does not assist Integris. There the judge applied the analytical framework of Kowa/ and found an

exception was made out. The particular circumstances of that case justified the order, most notably that (1) the mortgagees
would receive a full return on their interests and (2) the realization of the mortgagees' security would not be subjected to the

costs arising from the other interests:

54
1

[22] 1 see no injustice or prejudice to the mortgagees under such an arrangement: there is no evidence before me that the
real property is worth any less than the $13.5 million put forth by Hubert Belanger. I cannot conceive of any scenario
wherein the receivers' costs or disbursements would compromise a full return on the mortgagees' interest. The proposed
order contains a limit on the right of the receiver to borrow in order to fund the receivership (see paragraph 24 of Appendix
"A"). To the extent that the receiver conducts itself in a manner similar to a mortgagee in possession, one must assume that
some of its costs in that regard would simply be incurred in the stead of the costs that a mortgagee in possession would
incur or charge. This assurance can be enhanced by a clause in the order which would serve to ensure that the priority
of a receiver's charge or borrowing charge should rank ahead of the three conventional mortgages only to the extent that
those charges relate exclusively to the preservation. maintenance. upkeep or condition of the real property. The proposed
order put forward by the Caisse contains such a clause at paragraph 28. In my view, it is just and convenient that the costs
of the receiver as they pertain to the real property be allocated amongst all creditors. Moreover, this arrangement ensures
that the realization of the mortgagees' security will not be subjected to the operation of the business, matters which are of
no concern to them as mortgagees. On the other hand, it is only reasonable and fair that the receiver be given priority for
expenditures incurred for the necessary preservation and improvement of the property. Where a receiver is appointed for
the benefit of interested parties to ensure that all creditors are treated fairly and to ensure a fair process to deal with the
assets, there is no good reason why the mortgagee should not have to pay its proportionate share of the receivership costs

[see: JP Morgan Chase Bank N.A. v. UTTC United Tri-Tech Corp (2006), 25 C.B.R. (5 th] 156 (ONSC) at para. 45.

[Emphasis added.]

In the present case, we are advised that there are insufficient funds from the Receivership to pay the secured creditors

| and the Receiver's costs and disbursements. The situation described in Caisse does not arise.

55

Nor is it appropriate, as Integris argues, to reserve the issues here to a future allocation hearing. As the Appellant's PMSIs

take priority over Integris' GSA, and the Appellants wanted no part of the receivership, in the circumstances here the Trucks
should have been released to the secured creditors at the earliest opportunity.

VIII. Conclusion

56

In my opinion the Trucks should have been excluded from the Receivership in response to the Appellants' applications.
y p p Pp

The Trucks should not be subject to the Receiver's charges. It follows that I would allow the appeals.

Neilson J.A.:

I AGREE.

Bennett J.A.:

I AGREE.

Appeals allowed.
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Winnipeg Motor Express Inc., Re, 2009 MBQE 204, 2009 CarswellMan 383
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W Inc. filed for protection under Companies' Creditors Arrangement Act— M Inc. and S Corp. provided trailers to W Inc. under
leases — Monitor recommended that certain charges be allocated among secured creditors on pro rata recovery using actual or
estimated recovery — Motion was brought for ruling on appropriate distribution of charges — M Inc. and S Corp. took position
that they were true lessors and therefore should not be included in allocation of charges and are entitled to payment for use of
property during restructuring under s. 11.3(a) of Act — Agreement between W Inc. and M Inc. was true lease, but agreement
with S Corp. was financing lease or sufficiently akin to one to fall outside scope of s. 11.3(a) — Essential bargain between
W Inc. and M Inc. was for use of M Inc.'s property — M Inc. undertook all risks associated with ownership of equipment —
M Inc.'s agreement did not create security interest — Agreement with S Corp. provided that W Inc. bore entire risk of loss
from any cause — W Inc. was required to make payments to S Corp. regardless of loss or any claim against manufacturer
of equipment — S Corp. and W Inc. intended that W Inc. purchase vehicle — Ownership was retained by S Corp. solely for
purpose of enforcing W Inc.'s obligation.

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Initial application — Miscellaneous

W Inc. filed for protection under Companies' Creditors Arrangement Act— M Inc. and S Corp. provided trailers to W Inc. under
leases — Monitor recommended that certain charges be allocated among secured creditors on pro rata recovery using actual or
estimated recovery — Motion was brought for ruling on appropriate distribution of charges — M Inc. and S Corp. took position
that they were true lessors and therefore should not be included in allocation of charges and are entitled to payment for use of
property during restructuring under s. 11.3(a) of Act — Agreement between W Inc. and M Inc. was true lease, but agreement
with S Corp. was financing lease or sufficiently akin to one to fall outside scope of s. 11.3(a) — Essential bargain between
W Inc. and M Inc. was for use of M Inc.'s property — M Inc. undertook all risks associated with ownership of equipment —
M Inc.'s agreement did not create security interest — Agreement with S Corp. provided that W Inc. bore entire risk of loss
from any cause — W Inc. was required to make payments to S Corp. regardless of loss or any claim against manufacturer
of equipment — S Corp. and W Inc. intended that W Inc. purchase vehicle — Ownership was retained by S Corp. solely for
purpose of enforcing W Inc.'s obligation.

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Miscellaneous

W Inc. filed for protection under Companies' Creditors Arrangement Act — Monitor recommended that certain charges be
allocated among secured creditors on pro rata recovery using actual or estimated recovery — Charges consisted of DIP loan
and administrative ciharges incurred since stay of proceedings was granted — Motion was brought for ruling on appropriate
distribution of DIP loan and administrative charges — Methodology proposed by monitor on its face was fair, had objective
basis and was applied uniformly — Utilizing "outstanding indebtedness approach” would not have been better as it would favour
one creditor substantially — Where allocation is prima facie fair, onus is on objecting creditor to demonstrate that proposal
was unfair or prejudicial — There was no basis to deviate from proposal — All secured creditors received real and meaningful
benefit as result of these proceedings — It would be economically self-defeating to undergo analysis to determine who benefited
more — Any equipment recovered by lessors after stay was included in allocation — Undue prejudice suffered by equipment
lessors who held financing leases had been recognized by previous court order that they be paid as of August 1, 2008 — True
lessor derived same benefit as financing lessors from these proceedings and was to share in charges, but amount of lessor's total
recovery was discounted by 6 percent for risk of non-performance.

MOTION for ruling on appropriate distribution of DIP loan and administrative charges incurred since stay of proceedings was
granted pursuant to s. 11 of Companies’ Creditors Arrangement Act.

Suche J. (orally):

I The issue before me today is the appropriate distribution of the DIP loan and administrative charges (collectively referred
to as the "Court Ordered Charges") incurred since May 15, 2008, when 1 granted a stay of proceedings pursuant to s. 11 of the
CCAA. The DIP loan represents working capital advanced to WME by Heller during the restructuring period; the administrative
charges consist of the monitor's fees, its legal fees, WME's legal fees, and director's charges. The amount of these fees is not in
issue and both have been paid by Heller out of receivables collected from WME's operations and sale of assets. Thus, the effect
of this order will be to require other parties to reimburse Heller for some portion of the $1.8525 million in issue.
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2 The monitor, in its twelfth report dated February 12, 2009, recommends that the Court Ordered Charges be allocated among

the secured creditors based on pro rata recovery, using actual or estimated recovery. Total recovery for any creditor includes its
direct recovery plus allocated sale proceeds, plus any lease payments recovered, less direct costs, which includes expenditures
for such things as repairs or reconditioning.

3 Inthe result. certain secured creditors will be excluded, namely:

(i) Daimler Chrysler Financial Services. as I ruled its equipment was not subject to the stay, or the Court Ordered
Charges;

(ii) three secured creditors, Richard Sobey, Frontier Capital Partners, and Shaw Satellite Services, whose security is
subordinate to BDC, which itself only recovered a minimal amount of WME's outstanding indebtedness.

4 In addition, several office or non-fleet equipment lessors have been excluded on the basis of administrative efficiency
because of the very small amount of their respective recoveries.

5 In making its recommendations, the monitor indicates it relied on the following principles:
(i) all secured creditors should contribute to the cost of restructuring;
(ii) a strict accounting on a cost benefit basis is impractical and not necessary or desirable for allocation purposes;
(iii) security arrangements and priorities should not be readjusted as part of this process;
(iv) the proportion each creditor should be allocated need not be equal: and
(v) the allocation should be equitable, rather than equal.

6 Themonitor also recommends that no DIP charge should be allocated to any equipment parked and available for pickup
at the date of filing, or for units that have not yet been returned to a lessor/lender.

The Parties and Their Positions

Heller

7 Heller provided a demand operating loan to WME margined against 85% of eligible accounts receivable. At the time
of the stay, this loan was at $5,643,297. which was secured by accounts receivable of $5,868,630. During the restructuring,
Heller continued to allow the operating loan to revolve. It advanced approximately $8.750,000 (Cdn.) and $2.800,000 (U.S.)
under the operating loan to pay WME's ongoing business expenses. The pay down of the loan was as a result of a combination
of the sale of assets and collection of receivables. In the end, Heller is projected to suffer a loss of approximately $55,000. It
makes the point that it would likely have avoided this had its collateral not been used to make lease payments of approximately
$394.,000 to financing lessors.

8  Heller supports the monitor's recommendation.

GE

9  GE leased 44 tractors and 204 trailers to WME under financing leases. Despite my order of July 3, 2008 requiring WME
to pay equipment lessors as of August 1. 2008, GE did not seek payment under any of its leases. Ultimately, GE's equipment
was included in the purchase by Newco, although as part of that transaction, GE wrote off approximately $250,000 in principal
and unpaid interest and renegotiated its leases at an interest rate of 9.25%.
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10 In calculating GE's net recovery, the monitor used the average between the liquidation value of its equipment and the
present value of the leases assumed, discounted at the rate of 9.25%. It was argued by several creditors that this discount is
commercially unreasonable, and seriously understates the value of GE's recovery.

11 GE supports the monitor's proposed allocation.

Paccar

12 as at the date of filing, Paccar leased 83 tractors and 19 trailers to WME, pursuant to financing leases. As a result of
my order of July 3, 2008, Paccar received $279,855 in lease payments between August 1 and the date on which its equipment
was returned. Although Newco was amenable to including Paccar's equipment in its purchase, Paccar was not agreeable to this.
Accordingly, all its equipment (save one or two units which could not be recovered) was returned.

13 Paccar disputes the monitor's proposed allocation, arguing that GE and Heller have received the lion's share of the benefit
from these proceedings and have suffered virtually no loss. It further maintains that it has been unduly prejudiced, as have all
equipment lessors, by virtue of the fact that its security has been used to the benefit of WME (and the other secured creditors,
particularly Heller) during the restructuring. In contrast, Paccar's security has suffered significant deterioration.

14 Paccar maintains that the appropriate methodology would be to recognize the net losses suffered. It points out that its
loss from its dealings with WME is approximately $2.7 million, compared to Heller's loss of $55,000, on virtually the same
level of debt owed. It maintains that GE should be considered to have effected 100% recovery, given that Newco has assumed

the leases for its equipment.

15 It also maintains that the benefit of an orderly return by WME was not all that significant, given that Paccar is in the
business of supplying transport equipment, and is experienced in recovering vehicles in such situations.

Cit Financial Ltd., Wells Fargo Equipment Finance Company, Capital Underwriters Inc. and Stoughton
|
16 These four equipment lessors collectively had 115 trailers under lease to WME at the time of filing. Stoughton maintains

that its lease is not a financing lease.

17 Collectively they argue that the monitor's methodology is not appropriate as it does not adequately reflect the relative
benefit derived from the proceedings by different secured creditors. They. too, argue that Heller and GE have essentially been
paid in full, which stands in contrast to their situation, each of them having incurred substantial losses. They also did not have
the opportunity to have their equipment included in the Newco purchase.

18 These creditors ask that I allocate specific expenses to the secured creditors who they say benefitted from various expenses,

which they did not.

19 When considering the issue of recovery, they say the only benefit they received from the restructuring was the orderly
return of equipment. However, they maintain that several of their units should not be included in the calculation as these were
recovered through their efforts, with no help from WME. They also argue that they were well equipped to pick up all units
and would have happily done so.

Ramwinn

20  Ramwinn provided mechanical services to WME. At the time of the stay, it had some vehicles in its possession and, thus,
possessory lienholder rights. It also had lien claims against a significant number of other vehicles. An arrangement was made
among the various equipment lessors to whom equipment was to be returned, to pay Ramwinn for the work performed in order to
secure release of the equipment. Ramwinn was also granted leave to commence certain actions where the limitation dates were
approaching during the restructuring period. It also recovered $4,738.12 out of the proceeds of sale of WME's redundant assets.
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recovered from third parties, not WME. It also points out that Ramwinn's garagekeeper security was of a different kind than the
other secured creditors and gave it priority ahead of all other creditors. Thus, to include its recovery in the allocation, effectively
amounts to altering the security arrangements between WME and its creditors, which is something that should not be done.

21 Ramwinn argues that the money it received from the equipment lessors should not be included in its net recovery, as it was

22 Finally, Ramwinn has a claim against WME in the amount of $18,679 for an account incurred subsequent to the stay. The
monitor disputes liability on the part of WME and asserts the account payable by Newco. This dispute has yet to be resolved.
Ramwinn seeks payment of this account, or, at least an order requiring that this amount ought to be set aside by Heller pending
the determination of the matter.

Maxim

23 Maxim provided 15 trailers to WME under a lease which it maintains is an operating lease. It was paid its lease payments
of $5,985 per month during the restructuring period, and its leases have been assumed by Newco. It says its registration in the
Personal Property Registry is for purposes of giving notice that WME is in possession of its equipment, and is not a registration
of a security interest.

BDC

24 BDC was owed approximately $2.5 million plus interest as at the date of the stay. It holds security over all of WME's
assets. In general terms, it was subordinate only to Heller on accounts receivable but had a first charge on all other assets. It
recovered $78,998.79 plus interest from the redundant asset sale and will recover $260,000 plus interest from the proceeds of
the sale to Newco. BDC supports the monitor's methodology and its recommendation, although it argues that the application
was premature given that there may be statutory creditors such as Worker's Compensation who might be entitled to be paid their
claims in priority to the secured creditors who are being asked to contribute to the Court Ordered Charges. Since the date of
the hearing, I have made an order of bankruptcy against WME,

25 I turn, then, to the legal issues raised on this motion,

True Versus Financing Leases

26  Both Stoughton and Maxim claim to be "true” lessors. The significance of this issue is twofold; s. 11.3(a) of the CCAA
provides that an owner of property is entitled to require payment for its use during the restructuring. In addition, of course, the
recommendation of the monitor is that only the secured lenders be included in the allocation of the Court Ordered Charges.

27  Section 11.3(a) was added to the CCA4A in 1997, apparently to clarify, or address, the point made by the British Columbia
Court of Appeal in Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 51 B.C.L.R. (2d) 105, [1990] B.C.J. No. 2278 (B.C.
C.A.), namely, that a stay under s. 11, presumably would never be used to enforce the continuous supply of goods or services
without payment for current deliveries. The amendment, of course, makes good sense and also brings the CCA.4 into line with
the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BI4"), which has a similar provision concerning

proposals.

28 The leading authority on the proper interpretation of s. 11.3(a) is Smith Brothers Contracting Lid., Re (1998), 53
B.C.L.R.(3d) 264, [1998] B.C.J. No. 728 (B.C. 5.C.). There, Bauman J. relied on jurisprudence arising out of personal property
security legislation as a starting point in the determination of the circumstances which would bring a party within s. 11.3(a). The
distinction between a true lease - that is, a contract of bailment also known as an operating lease - and a financing, or capital
lease, is critical, in a variety of situations. Where a supplier of equipment retains ownership solely for the purposes of enforcing
the obligations of the debtor/lessee until payment in full has been made, a security interest is created, and ownership is lost.

29 It is worth observing that the precise legal nature of an agreement in these situations has considerable commercial

significance, and seems to have generated something of an ongoing legal struggle. Purveyors of equipment, ever concerned
with the legitimate business goal of minimizing risk, try to appear as owners engaging in acts of bailment, thus minimizing
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the risk of the failure of a debtor/lessee's business, while at the same time passing off the risks of the equipment; that is, loss,

damage and defects.

30 Atthe same time, it is also true that the world of commercial arrangements is increasingly diverse, complex and focused
on cost recovery, so it is very difficult to generalize about how any particular type of relationship will be structured.

31 All of this is to say that, with the benefit of sophisticated legal advice and astute business judgment, the true nature of
arrangements involving the supply of equipment can be very difficult to peg.

32 In Smith Brothers, Bauman J. concluded that s. 11.3(a) should be narrowly construed, given that it is an exception to a
s. 11 stay, which in turn is of a remedial nature, and to be interpreted broadly and in a manner which supports the objectives

of the CCAA. He says:

56 What | take from all of this is that by preserving a limited remedy for lessors, that is, "payment for use", in a
field of commercial transactions which, as I have shown with these leases, encompasses a variety of arrangements with
much broader remedies on default, s. 11.3(a) can be interpreted as restricting itself to the type of arrangement which is
characterized by the narrower bargain. More simply: this analysis suggests that 5. 11.3(a) does not cover all leases. Rather,
it covers traditional true leases where the essential bargain is payment for use.

33 And further, at para. 61:

61 It is only payments for the use of leased property that are excepted from a s. 11 stay order under s. 11.3(a). Payments
for use and equity are not. Similarly payments for use and equity and an option to purchase are not. This is another reason
to conclude the s. 11.3(a) is not inclusive of all forms of lease.

34 Smith Brothers has been widely accepted and applied by courts across the country. The exclusion of financing leases
makes perfect sense, of course, based on the notion of ownership: if the financing lessor has given away ownership, it cannot
seek the benefits of ownership. Similarly, the narrow construction of s. 11.3 limiting it to payments for use of equipment only,
is consistent with the idea that a supplier could not be expected to continue to provide its product without payment. All this
being so, the result has some unintended consequences, which I address later on in these reasons.

35  Iturn, then, to the two creditors in this case, Maxim and Stoughton. | have no hesitation in concluding that the agreement
between Maxim and WME is a "true" lease. The essential bargain is payment for use of Maxim's property.

36  Isay this because a review of Maxim's obligations reveal that it undertakes all the risks associated with ownership of the
equipment - it is responsible for providing all parts and supplies, carrying out maintenance and repairs, providing road service
for vehicles which suffer mechanical breakdown, supplies substitute vehicles to WME if there has been mechanical failure, and
provides and pays for all licencing and taxes. The option to purchase is truly an option, and the purchase price is determined by
a formula, which seeks to determine the true market value of the vehicle at the time the option is exercised.

37  ltwas argued that the "Elective Termination" provision, which allows Maxim to require WME to purchase the equipment
in accordance with the Option if a default has not been cured within seven days, changes the nature of the arrangement. |
disagree. While on its face it may be an unusual remedy and probably has more bark than bite, it seems that Maxim is letting
WME know that it may take tardiness very seriously.

38  The Maxim agreement does not, in my view, create a security interest. In this regard, [ prefer the analysis on Western
Express Air Lines Inc., Re, 2005 BCSC 53, 10 C.B.R. (5th) 154 (B.C. S.C.), over that in Paccar of Canada Lid. v. Peterbilt of
Ontario Inc. (2005), 18 C.B.R. (5th) 125 (Ont. S.C.J. [Commercial List]).

39  The agreement between Stoughton and WME is a different matter. When Stoughton's agreement is viewed as a whole,
I conclude that it is either a financing lease or sufficiently akin to one to fall outside the scope of s. 11.3(a). In particular, the
agreement provides that WME bears the entire risk of loss from any cause and is required to make payments to Stoughton
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regardless of loss, or any claim against the manufacturer of the equipment. The warranties by the manufacturers are excluded.
All registration, licence fees and taxes are paid by WME, as is any and all maintenance and repair costs.

40 The lease also requires that the vehicle be returned to Stoughton in a condition that would require significant expenditure.
This, combined with an option to purchase the vehicle for a stated amount, which appears to be the difference between the
initial value of the equipment less payments made over the term of the lease, suggest to me that the parties intended that WME
purchase the vehicle, and ownership was retained solely for the purpose of enforcing WME's obligation.

The Law

41 I turn, then, to the question of principles of allocation of Court Ordered Charges under the CCAA. This is a matter of
discretion for the court. Each case must be judged on its facts, but fundamentally any allocation must be fair and equitable. This
does not mean equal, however, as observed by the court in Hunters Trailer & Marine Lid, Re, 2001 ABQB 1094, 305 A.R.
175 (Alta. Q.B.). While it is unfair to ignore the degree of potential benefit that each creditor might derive, it is also accepted
that any means of calculating a precise percentage will be arbitrary. The nature of proceedings under the CCA.4 make a strict
accounting on a cost benefit basis impractical and ultimately defeating. It is also accepted that the concept of potential benefit
versus direct benefit be utilized, otherwise the process would dissolve into a cost benefit analysis.

42 In Hickman Equipment (1985) Ltd., Re, 2004 NLSCTD 164 (N.L. T.D.), at para. 17, Hall J. set out the principles to be
applied in allocating restructuring costs, as follows:

(1) The allocation of costs ought to be fair and evenhanded amongst all creditors upon an objective basis of allocation;

(2) The fairest basis of allocation would be a uniform percentage of the sale price received for the asset over which
the paying creditor had a realizable security interest;

(3) There must be a recognition that the Cost Allocation Plan acknowledges that costs are not limited to the cost of
realization alone but relath to all receivership costs whether direct sales cost or indirect cost;

(4) Exceptions to a uniform application of cost to creditors ought not to be lightly granted. Nonetheless it must be
recognized that certain activities of the Receiver in managing the affairs of the receivership may have been less
intensive or less advantageous with respect to certain groups of assets as opposed to other groups of assets and that
the extent of this intensity or disadvantage may not be immediately or easily determinable. To require the Receiver to
calculate and determine an absolutely fair value for its services for one group of assets vis-a-vis another would likely
not be cost effective, would drive up the overall receivership cost and would likely be a fool's errand in any event:

(5) Exceptions to the rule of uniform cost allocation should only be made where the requirement for such variation

is reasonably articulable.

43 lalso agree with the decision in Sulphur Corp. of Canada Ltd., Re, 2002 ABQB 682, 5 Alta. L.R. (4th) 251 (Alta. Q.B.).
where LoVecchio J. concluded that the court has jurisdiction to grant a charge for debtor in possession financing which ranks
in priority to provincial statutory liens, in that case a builder's lien.

Analysis and Decision

44 I begin with the observation that the s. 11 stay in this case has accomplished exactly what the CCAA intends that it do
- it allowed a company in desperate financial circumstances the opportunity to restructure so that part of its business which
was viable could carry on.

45 Having said that, good news under the CCAA is a relative thing. Substantial financial carnage occurred along the way,
not just to the secured creditors, almost all of whom have recovered at least something, but more so to a long list of unsecured
creditors as well as the investors. The overriding theme of the individual submissions before me was that each of the parties
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would have been in a much better position had they been able to simply realize on their security. That may or may not have
been so, but of course the point of the C'C44 is that the collective good and the benefit to all stakeholders governs.

46 The starting point, then, on this motion is the recommendation of the monitor to allocate the Court Ordered Charges
among the secured creditors on the basis of a pro rata share using total recovery. This method, in effect, amounts to requiring
the secured creditors to pay a fee to collect its outstanding receivables. This certainly is not a novel concept in debt collection.

47  In my view, the methodology proposed by the monitor on its face is fair. It has an objective basis and is being applied
uniformly. Utilizing an "outstanding indebtedness approach", which has been applied in other cases, would not be better as it
ends up favouring Heller substantially at the expense of most of the secured creditors.

48 I agree with the view expressed in Hunjan International Inc., Re (2006), 21 C.B.R. (5th) 276 (Ont. S.C.].), that where the
allocation is prima fucie fair, the onus is on an objecting creditor to demonstrate that the proposal is unfair or prejudicial. The
monitor, after all, is both court appointed and is intimately familiar with the details of the restructuring, including the particular
costs incurred and what has transpired within the company's business operations during the restructuring period.

49  So, then, is there a basis to deviate from the proposal? As noted earlier, while exceptions to a uniform application of costs
should not be lightly granted, and the basis for any exception must be reasonably articulable, the court can take into account
the different nature of the security held by various creditors, and the potential benefit to them when deciding if the allocation is
fair and equitable. This was the focus of much of the argument raised by the secured creditors here.

50 As [ said, for the most part, each minimized the benefit or potential benefit to them of the restructuring process, and
pointed to how certain expenditures or actions taken were detrimental to their interests.

51 My conclusion is that all the secured creditors who the monitor suggests should participate in the allocation received
real and meaningful benefit as a result of these proceedings. Heller's success in collecting receivables was increased and made
less costly than had the company been placed in receivership. The equipment lessors' effort, cost, delay, and risk in recovering
their equipment from various locations across North America was considerably reduced by virtue of WME's organized return
of equipment to its yard or other agreed upon locations. Ramwinn's effort, cost and delay in having its accounts paid was
substantially less than had it been required to engage in collecting from the equipment lessors, institute court proceedings,
and potentially undergo the process of realizing on equipment in its possession. Those creditors, including Heller, BDC and
Ramwinn, who shared in the proceeds from the sale of redundant assets or the purchase by Newco, also received real and
meaningful benefit from the efforts of WME and the monitor in conducting the sale and the purchase by Newco would not
have happened without the restructuring.

52 Who benefitted more? If a meaningful answer could be given to that question. it would require a careful accounting
and cost benefit analysis of each party's circumstance. This is exactly what courts repeatedly have said should not be done. It
is economically self-defeating and the cost and the time involved in finding such an answer would only serve to benefit the
professionals hired to assist in the process. It is antithetical to objectives of the CCAA.

53 I am also of the view that the relative loss - the issue raised by Paccar -results more from the nature of the security and
the specific business decisions made by the parties. Heller, and Ramwinn, for example, experienced very small relative losses;
BDC's and Alterinvest's loss was considerable. The difference in their respective security is substantial. To make adjustments
as Paccar requests would. in my view, amount to readjusting priorities among creditors.

54 Atthe same time, I do not accept Ramwinn's argument that requiring it to pay the allocation recommended by the monitor
is also a violation of this principle. The allocation proposed is not at all disproportionate, in my view, to the benefit accrued

to Ramwinn.

55 I also conclude that there is no basis on which I can or should direct that the funds be held to pay for the outstanding

claim Ramwinn advances against WME.
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56  As to equipment obtained directly by lessors, 1 am of the view that regardless of how lessors recovered equipment, any
equipment recovered post stay should be included in the allocation as suggested by the monitor. Self-help is not to be condoned,
and a potential benefit not realized due to a creditor's actions, should not be discounted in this analysis, as to do so falls into
a detailed cost benefit analysis.

57  There is one adjustment, however, that I do feel is in order. A discount rate of 9.25% on the present value of GE's leases
was used by the monitor. I am not persuaded that this is justifiable. T accept what I take to be the monitor's secondary position

of 6% as being reasonable.
Equipment Leases

58 Much attention was paid during these proceedings to the situation of equipment lessors who hold financing leases. Paccar,
in particular, but also others, advocated forcefully that they were unduly prejudiced by the stay. They maintain that not only are
they not being paid while their assets are being used to the benefit of the other stakeholders, but their underlying security is being
rapidly and substantially deteriorated in the process. This, they say, violates one of the fundamental objectives of preventing
one creditor from obtaining an advantage over other creditors during the stay period.

59 It strikes me that the fact that true lessors are entitled to be paid further aggravates this problem in circumstances such
as WME's where it has a variety of arrangements with equipment suppliers, including some true leases. It is clearly in a debtor
company's economic interests to use financed rather than leased equipment during restructuring. This is what seems to have
occurred here (although I make no criticism of WME for doing so).

60 It is difficult to know how this situation can be remedied, given that the whole point of the CCA.1 is to relieve a company
of ongoing financial burden to allow it the opportunity to restructure. In this case, for example, WME would not have succeeded
had been obliged to pay for its equipment during the entirety of the restructuring.

61 On lhetparticu!ar facts of this case, this issue became somewhat easier to address given the nature of WME's business.
Equipment to a transportation company is akin to raw goods to a manufacturer, and I|was of the opinion that if WME was going
to be viable, at a certain point it would have to demonstrate it could pay for the essential means of production. Otherwise, there
would be no purpose to continue the stay. Accordingly, I ordered that financing leases would be paid as of August 1, 2008.

62 I say all this not to justify or revisit the basis for my earlier decision. but to get to the point that in considering what
is equitable, undue prejudice is a reason to adjust what would otherwise be a uniform approach. I am satisfied that equipment
lessors in a business operation such as WME's do suffer undue prejudice. In this case, however, the equipment lessors were paid
as of August |. Being financing leases, those payments were not just for use, but included some amount on account of equity. |
conclude, then, that the undue prejudice suffered has been recognized, albeit not totally, perfectly or precisely, but, in my view,
in an amount sufficient amount to justify the uniform application of the methodology proposed by the monitor.

63  The last issue is one that perhaps is more controversial. Maxim, the only true lessor, has, in my view, derived the same
benefit as the financing lessors from these proceedings. Its trailers were part of WME's network which stretched across North
America. As a result of WME's continued operations, its equipment was gathered in and ultimately it was able to assign its
leases to Newco without any interruption. While s. 11.3(a) specifically allows for payments for use of equipment despite the
stay. | do not see that there is any statutory prohibition against requiring a contribution to the Court Ordered Charges against
such a party. Taking a broad and purposive approach to the CCA.4, which T am obliged at law to do in determining an equitable
distribution of the costs of the restructuring, | conclude that Maxim should share in these charges on some basis.

64 1 do this, recognizing that the only authority on point that was provided to me, Hestern Express Air Lines Inc., came to
a different conclusion. However, I note that there, Brenner C.1.S.C. specifically found that:
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20 ... If costs are to be allocated in the basis of the benefit to be derived from a successful restructuring, then the
lessors should arguably pay nothing. As ordinary creditors for the outstanding lease payments they will likely receive

nothing. ...

22 Accordingly under the general equitable principles of the CC4A | see no basis for requiring the aircraft lessors
to bear a portion of the Existing Charges.

65  Here, I have found the situation to be otherwise. There was a real and meaningful benefit to Maxim.

66 However, just as GE's assumed lease was discounted for the risk of nonperformance by Newco, so. too. should Maxim's.
Subject to hearing further submissions on the matter, the amount of Maxim's total recovery should be discounted by the same

discount rate, namely, 6%.
Conclusion

67 At the outset of the hearing before me, several disputes remained which concerned the value of various creditors' total
recovery.

68 1 understand that through a combination of information provided during the hearing and the findings I have made this
afternoon, these have all been resolved.

69 I trust that these reasons will allow the monitor to calculate the precise allocation among the parties. However, | recognize
that it may be that some aspect of my reasons require either clarification or some addition. Should that be the case, I invite

the parties to let me know,
Order accordingly.
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In the Matter of the Bankruptcy of Respec Oilfield Services Ltd.

In the Matter of the Bankruptey and Insolvency Act, R.S.C. 1985, c. B-3, as amended
and the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended

And In the Matter of a Plan of Compromise or Arrangement of Respec Oilfield Services Ltd.
Myra B. Bielby J.

Heard: March 25, 2010
Judgment: April 28, 2010
Docket: Edmonton BK03-115337, 0903-06823

Counsel: Richard Reeson, Q.C.. Satpal Bhurjee for PricewaterhouseCoopers Inc.

Terrence Warner for National Leasing Group Inc.

Charles Russell, Q.C. for Canadian Western Bank

Kibben Jackson for Business Development Bank

Ryan Zahara, Michael O'Brien for Komatsu International (Canada) Inc.

Sean Collins, Jeffrey Whyte for GE Capital - .
Stephen Livingstone for Little Red River Cree Nation

Colin Brousson, Eugene Macchi for North Shore Leasing Ltd.

Paul Pidde for Ford Credit Canada

Robert Kennedy for Jim Pattison Leasing

Justice Agyemang for Bank of Nova Scotia

Ed Bresky for Great West Kenworth .
Karl Driedger for K & N Contracting

Tara Hamelin for Wells Fargo Equipment Finance Company

Subject: Insolvency
Related Abridgment Classifications
Bankruptcy and insolvency
IV Receivers
V.2 Fees and expenses
Headnote
Bankruptcy and insolvency --- Receivers — Fees and expenses
Debtor was placed into receivership — Number of pieces of equipment were sold in auction, monitor applied for approval to
apportion its costs among all creditors on pro rata basis — CWB bank was secured lender that held first priority claim and
BDC was secured creditor that held second priority claim over much of debtor’s assets — Pursuant to court order, any lender
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or lessor who wished to remove equipment subject to its security from auction was permitted to do so upon paying monitor
deposit on account of any portion of allocated costs it was found liable to pay — Two banks supported proposed distribution,
bank CWB was likely to recover entire indebtedness whereas BDC anticipated shortfall — Monitor brought application for
approval to deduct allocated costs due from each creditor from sale proceeds of equipment upon which that creditor had charge,
where creditor removed equipment deposit paid to monitor would be applied to its share of allocated costs, and where deposit
was inadequate to cover its share then judgment against that creditor for shortfall — Application granted — Argument that
costs be allocated based on proportion of debt owed to each creditor to total debt owed by debtor was rejected as it would result
in creditor who would receive least from auction bearing greatest portion of costs — Monitor granted judgment against GE
for amounts owed, court in Companies' Creditors Arrangement Act proceeding has ability to deal with assets, debt and costs
incurred in that proceeding including right to grant judgment against party which it determines liable to contribute to those
costs — Fairness did not require that two banks bear more than their pro rata share of allocated costs. plan did impose pro
rata contribution on CWB but it would ultimately be indemnified because its security gave it first charge for such recovery,
however, BDC would bear ultimate cost because it held second-in-line security — Fact that CWB would be indemnified in full
was because it had enough security to protect it for its entire exposure while others did not — JPL, true lessor of equipment, was
exempted from contributing to allocated costs as there were true leases in sense that parties always intended leased equipment
would be returned to JPL — Restructuring attempt did not benefit JPL and JPL did not receive uninterrupted flow of lease
payments — Wages payable to debtor's principals were incurred prior to granting of receivership order and on account of work
done while monitor was in place, funds ordered to be withheld from distribution of auction proceeds.

APPLICATION by monitor to have its proposed apportionment of allocated costs approved.
Mpyra B. Bielby J.:
Decision

1 An attempted reorganization of a debtor company under the Companies’ Creditors Arrangement Act ("CCAA") failed
whereupon the debtor was placed into receivership. A number of pieces of heavy equipment were sold in an auction held before
the termination of the CCAA stay. The Monitor applied fur approval to apportion its costs, the costs of conducting the auction
and Debtor-in-Possession financing costs ("the allocated. costs") among all creditors on a pro rata basis, to deduct those costs .
from the auction proceeds payable to creditors who had security on the auctioned equipment, and to distribute the balance of
the auction proceeds accordingly.

2 The Court approved an apportionment of costs calculated through a comparison of the net funds received on the sale of
each secured asset or the estimated value of unsold secured assets against the value of the debt secured on that asset. Where
costs of sale could be traced to a specific asset those costs were deducted from the value received on the sale of that asset.
Otherwise the costs of sale were attributed on the same pro rata basis as other costs.

3 Approval was granted as sought except in relation to a proposed apportionment of allocated costs to a "true” lessor
of equipment. That lessor was not obliged to bear any portion of those costs because it received no benefit from the CCAA
proceedings. The lease payments it received during the period of the stay were no more than that to which it was entitled as a
continuing supplier pursuant to s. 11.01(a) of the CCAA.

4 The auctioneer had provided a guaranteed price for assets placed in the auction. GE Canada Equipment Financing G.P.
("GE") had first-in-priority security on assets for which that guaranteed price was $1.4 million. It elected to retrieve those
assets from the auction rather than allow them to be sold. They remained in GE's possession and unsold as of the date of this
application. GE led evidence to show that those assets are worth only $990,000. It was unsuccessful in its application to reduce
its pro rata share of the allocated costs through using $990.000 rather than $1.4 million as the basis upon which that share should
be calculated. It would not be fair and equitable to permit a creditor to avoid the consequences of a poor business decision by
foisting them in part on other creditors. The Monitor was granted Jjudgment against GE for its share of the allocated costs in
the amount of $215,688.46, less any portion of the deposit paid by GE which has not been accounted for in the determination

of that figure.
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5 The charge granted to the Monitor under the initial CCAA order ("the First Day Order") was increased from $200,000
to $240,000 to reflect the estimated actual costs to be incurred by the Monitor to complete the distribution and other work
remaining from events which occurred during the operation of the stay. This was notwithstanding the fact that the Monitor
otherwise did not have any function in relation to the disposition of remaining assets, which were placed in the control of the
Receiver shortly after the conclusion of the equipment auction,

Facts

6 On May 8, 2009 Respec Oilfield Services Ltd. ("Respec") applied for and received a First Day Order granted pursuant
to s. 11 of the CCAA imposing a stay of proceedings on any actions by its creditors to collect any debts owing to them and
appointing PricewaterhouseCoopers ("PWC") as Monitor. The initial stay was to expire May 23, 2009 but was extended by
various Court orders up until November 30, 2009 at which time PWC was appointed Receiver of the undertaking upon the
collapse of Respec's efforts to devise a plan of compromise of its debts.

7 Canadian Western Bank ("CWB") is the secured lender which holds a first priority claim and the Business Development
Bank ("BDC") is the secured creditor which holds a second priority claim over all Respec's assets except for a significant number
of pieces of heavy equipment which were subject to personal property security interests ("PMSI"s) held by various lenders and
finance companies. CWB and BDC are together referred to as "the two banks".

8 Pursuant to the provisions of orders granted by me on October 8 and 20, 2009, Respec entered into a contract with Ritchie
Bros. Auctioneers ("Ritchie Bros.") which provided that many pieces of the heavy equipment were to be auctioned on November
24 and 25, 2009 in Grande Prairie, Alberta. Under that contract Ritchie Bros. undertook to pay Respec a minimum amount of
money in respect of each item auctioned irrespective of the net bid price received at the auction.

9 Pursuant to Court order any lender or lessor who wished to remove equipment subject to its security from the auction,
and take it away was permitted to do so upon paying the Monitor a deposit on account of any portion of the allocated costs
it was ultimately found liable to pay. | |

10 Certain lenders paid this deposit and removed their equipment including GE, Wells Fargo Equipment Finance Co. ("Wells
Fargo") and Jim Patterson Lease ("JPL"). The balance was sold netting $5,643,858.46, a figure below the guaranteed price
offered by Ritchie Bros. of $6,338,000. Ritchie Bros. has paid the Monitor an additional $114,048, being the difference between
the guaranteed and actual net auction proceeds.

11 The Monitor incurred certain professional and legal fees during the period of the stay, secured by the granting to it
of a $200,000 administration charge in the First Day Order. It anticipates incurring additional fees to a maximum of $35,000

to conclude its involvement in this matter. In its 15 ™ report dated March 12, 2010 the Monitor has recommended that these
costs as well as all the other allocated costs including the Debtor-in-Possession financing ("the DIP funds") and the indirect
costs incurred to sell assets in the auction be allocated on a pro rata basis among the secured creditors based on their actual or
estimated recovery (for those assets not yet liquidated). Any direct costs of sale of a particular asset are proposed to be charged
against the sum recovered on the sale of that asset.

12 Then, based on that proposed distribution, the Monitor seeks approval for the following:

» to deduct the allocated costs due from each creditor from the sale proceeds of the equipment upon which that creditor
had a PMSI charge and to distribute the net balance to that creditor;

* where a creditor removed the equipment upon which it had security from the auction the deposit it paid to the
Monitor would be applied to its share of the allocated costs;

* where the deposit is inadequate to cover its share in full the Monitor would be granted a judgment against that

creditor for the shortfall; and
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* when the Receiver sells the assets upon which the two banks have security their shares of the allocated costs will
be recovered from those sale proceeds.

13 Inits1s™ report the Monitor sets out its suggested calculation of the allocated costs relating to each piece of equipment or
other asset, plus the direct costs of sale for that asset, if any, identifies the auction price received for or estimated value of each
and proposes the net difference as the payment to be made to each affected creditor. Each of the two banks and a majority of the
PMSI creditors support the Monitor's proposed distribution. GE, Caterpillar Financial Services Ltd. (Cat), Komatsu International
(Canada) Inc. (Komatsu), Kingland Ford Sales Ltd. (Kingland), Wells Fargo, and JPL do not. I note that the proposed allocation
will require the two banks to contribute to the indirect costs of the auction notwithstanding that it is highly unlikely that either
will receive any of the auction proceeds given their status as second-in-priority creditors behind the PMSI holders.

14 The DIP costs represent the amount of monies Respec borrowed to keep its operations afloat during the period of the stay
while it was attempting to reorganize. They total $1.368 million. That money just happened to be borrowed from a company
related to GE. The DIP costs have now been repaid in their entirety including interest; the remaining issue is which parties
should bear ultimate responsibility for that liability and in what proportion.

15 The two banks each advise that CWB is very likely to recover its entire indebtedness from the liquidation of its security.
BDC s leftin the unenviable position of anticipating a significant shortfall after the liquidation of all remaining secured property
including real estate, accounts receivable and some remaining equipment. The relative security positions of the two banks have
the effect of ultimately redistributing to BDC any contribution CWB makes to the allocated costs as a result of this application.
Itis therefore in BDC's particular interest to ensure that the PMSI creditors bear as many of those costs as possible,

16 Accompanying its application to approve payment of the allocated costs and distribution of the balance of the auction
proceeds, the Monitor also seeks an order requiring GE to pay it $215,688.46 as the balance remaining from its share of the
apportioned costs. Unlike other PMSI creditors which removed equipment from the auction, GE did not pay the Monitor a
deposit equivalent to its estimated pro rata share of the allocated costs but only $30,000 which apparently represented only
its share of the administration cosls, which are just a portion of the allocated costs. GE argues that it s{hou!d not be obliged

to pay this additional sum.

17 Wells Fargo objects to the Monitor's proposed distribution because it does not directly apportion the costs of transporting
the equipment from Red Earth, Alberta to the auction site, i.e. the cost of transporting each piece of equipment is not charged
against that piece. Rather, the entire transportation costs are allocated pro rata among the creditors.

18 JPL objects to paying any portion of the allocated costs because it is not a secured creditor but rather a "true lessor”
of five pieces of heavy equipment.

19 The Monitor also seeks an order increasing the priority administration charge it has on Respec's assets on account of its
professional and legal expenses from the current $200,000 to $240.,000.

20 Italso secks direction as on whether funds payable to principals of Respec as wages, conditional upon their providing
certain information which has yet to be provided, should be accounted for in the distribution of auction proceeds or from the
liquidation of other assets in the subsequent receivership.

21 When this application was argued, BDC sought and was granted an order placing Respec in bankruptcy which gives it a

strategic advantage in relation to a claim by Canada Revenue Agency in relation to unpaid Goods and Services Tax ("GST").

Issues
1. Should the proposed distribution of auction proceeds be approved?

a. should GE be required to pay a further $215,688.46 on account of its share of the allocated costs?
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b. does fairness require the two banks to bear more than their pro rata share of the allocated costs?

c. should the costs allocated to Wells Fargo be reduced rather than, as proposed, attributing the direct costs
of disassembling the camps upon which it held security to its share of the auction proceeds given the costs of
transporting all the equipment to the Ritchie Bros. auction are attributed on a pro rata basis among creditors?

d. should JPL, a "true lessor" of equipment, thus be exempted from contributing to the allocated costs?

{5

. Should the Monitor's administration charge be increased to $240,000?

3. Should the funds payable to Respec's principals as wages be "held back" from the distribution of the auction
proceeds or taken from proceeds realized in the receivership? and,

4. Should Respec be placed into bankruptey?
Analysis
L. Should the proposed distribution of auction proceeds be approved?

22 Each application to apportion costs incurred in a failed attempt to reorganize under the CCAA must be decided on its
own facts. In cases where a pre-existing Court order prescribes the apportionment method to be used, that method will be used.
Where, as here, no such order yet exists, the issue will be decided based on the facts in the case. I note that I have no obligation
to attempt to allocate those costs on the basis of a cost-benefit analysis as to which creditor benefited to what degree as a result
of the activities of the Monitor: see Hunjan International Inc., Re, 2006 CarswellOnt 2718 (Ont. S.C.J.). No such analysis has
been undertaken in any case either by counsel or by myself. However, it is fundamental that any allocation of Court-ordered
charges be fair and equitable; see Winnipeg Motor Express Inc., Re, 2009 MBQB 204 (Man. Q.B.) at para. 41,

23 Hall J. set out !h"e following principles for apportioning costs in Hickman Equipment J(;' 985) Ltd, Re, 2004 NLSCTD
164 (N.L. T.D.) at para.|17:

(1) the allocation of costs ought to be fair and evenhanded amongst all creditors upon an objective basis of allocation;

(2) the fairest basis of allocation would be a uniform percentage of the sale price received for the asset over which
the paying creditor had a realizable security interest;

(3) there must be a recognition that the Cost Allocation Plan acknowledges that costs are not limited to the cost of
realization alone but relate to all receivership costs whether direct sales cost or indirect cost;

(4) exceptions to a uniform application of cost to creditors ought not to be lightly granted . Noneth eless it must be
recogni zed that certain activiti es of the Receiv er in managi ng the affairs of the receive rship may have been less
intensi ve or less advant ageous with respect to certain groups of assets as oppose d to other groups of assets and that
the extent of this intensit y or disadv antage may not be immed iately or easily determ inable.

To require the Receiv er to calcula te and determ ine an absolut ely fair value for its service s for one group of assets
vis-a-vis another would likely not be cost effecti ve, would drive up the overall receive rship cost and would likely

be a fool's errand in any event;

(3) exceptions to the rule of uniform cost allocation should only be made where the requirement for such variation
is reasonably articulable.

24 Allocating costs on a uniform percentage of the sale price received for the asset in question has been interpreted and
applied to mean allocating the costs on the basis of a pro rata share using the total recovery as a factor in the calculation; see
Winnipeg Motor Express Inc. (Re), supra, at paras. 46 and 47, That is the approach the Monitor proposes be used here.
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25 While none of the creditors challenging the Monitor's proposed cost allocation has described an alternate method of
apportionment which they believe to be more equitable, the following challenges have been raised:

a. Should GE Be Required to Pay a Further $213,688.46 on Account of Its Share of DIP and the Administrative Charge?

i. Does the Proposed Allocation and Distribution Fail to Attribute a Proper Portion of the Allocated Costs to the Two
General Secured Lenders, CWB and BDC? '

26  Inaddition to seeking approval for apportionment of the allocated costs to the PMSI creditors, the Monitor has apportioned
part of those costs to each of the two banks based on estimated liquidation values for the assets subject to their charges. GE
originally challenged the Monitor's proposed distribution under the mistaken impression that all allocated costs were proposed
to be borne by the PMSI creditors. This point has now been clarified.

27  GE did not press the issue of the proposed apportionment to be borne by the two banks being based on estimated values
rather than realized values perhaps because its own share of the allocated costs, however calculated, must also be based on
estimated values as the equipment it removed from the auction has yet to be sold by it.

28 GE also challenged the distribution on the basis that it was impossible to calculate the proper pro rata share of the
allocated costs to be borne by the two banks because the total amount of Respec's indebtedness to them was not known. CWB
was quick to advise that it is owed $1,872,000 plus interest to be calculated at prime rate plus 1% from May 21, 2009 to the date
of payment. Similarly, BDC advised it was owed $3,430,000 as of March 22, 2010. The Monitor's calculation of their proposed
share of allocated costs is based on these figures.

ii. Method of Determination of Pro Rata Share - the Debt Owed to Any PMSI Creditor as Against Respec's Total
Indebtedness Versus the Net Sale Proceeds Recovered on the Sale of a Given Piece of Equipment as Against the Total
Amount Owed on That Equipment;

29 The Monitor's calculation of each creditor's pro rata share of the allocated‘casts is based on a comparison of the sale
proceeds recovered on the sale of each asset or the estimated value of that asset as against the total amount owed by Respec on
that asset. GE argued that its share should be calculated based on a comparison of the debt owed to it against the total debt owed
by Respec to all its creditors. While each application for apportionment must be considered in the context of its own facts, no
case law was produced in which any court has attributed costs on this basis.

30 BDC vigorously opposed this proposal which would have the effect of offloading most of the allocated costs onto it,
reducing its recovery accordingly. That is because it and CWB are together owed much more than the PMSI lenders. However,
the two banks will recover little, if anything, from the auction proceeds as they are in a position to recover only any surplus
earned afler applying the sale proceeds produced from the auction of a given piece of equipment from the debt owed to the
PMSI lender holding security on it.

31 Inother words, if the allocated costs were to be calculated as suggested by GE they would be borne in large measure by the
two banks, and ultimately therefore by BDC which will not receive much, if any, benefit from the Monitor's actions in organizing
the auction which produced the sale proceeds which are now to be distributed virtually in their entirety to the PMSI creditors.

32 This is not a situation where BDC or the Monitor must prove that GE and the other PMSI creditors would be unjustly
enriched at the cost of BDC before I can take this consideration into account. The laws of unjust enrichment do require that
certain prerequisites be met which may or may not have been established on the evidence in this application. However, what
is important. and is not disputed is that the approach advocated by GE would result in the creditor who will receive the least
from the auction proceeds bearing the greatest portion of them, contrary to the principles in Hunters Trailer & Marine Lid,
Re, 2001 ABQB 1094 (Alta. Q.B.) at para. 20 where Chief Justice Wachowich concluded that in allocating costs it is unfair
to ignore the differences in the type of security held by various creditors and the degree of potential benefit that each creditor

may derive from the proceedings.
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33 I'therefore reject GE's proposal that the allocated costs be allocated among creditors based on proportion of debt owed
to each creditor to total debt owed by Respec.

iii. should GE's pro rata share of allocated expenses be calculated on the basis that its secured assets have a value of
$990,000 or $1.4 million?

34 In the supplement to the Monitor's 15 1 report dated March 18, 2010 the Monitor provided evidence that the guaranteed
minimum price offered by Ritchie Bros. for the equipment GE removed from the auction was $1,398,200. There was also some
additional equipment removed which was not included in the guarantee which the Monitor values at $100.000.

35  There is no evidence as to why GE elected to remove the equipment against which it held PMSI security from the auction.
GE's counsel advised the Court that it removed the equipment for business reasons, based on a policy that required GE to be
responsible for liquidating its own security. That equipment has not yet been liquidated.

36  On October 27, 2009 GE advised the Monitor’s staff that it had received an evaluation of $1.4 million on that equipment
from Century Services Inc. However, in support of this application it filed evidence that it had received only an appraisal of
$990,000 "on an orderly liquidation" basis dated November 25, 2009 from that firm. The date of that $990.000 evaluation is
the same as the date upon which Ritchie Bros. made its offer of the $1.4 million guarantee.

37 GE asks that the $990,000 value be used to calculate its proportionate share of the allocated costs rather than the $1.4
million figure used by the Monitor. The Monitor argues that the other creditors should not be penalized as a result of a poor
decision made by GE which could have received a minimum of $1.4 million for its equipment had it been left in the auction.
Further, it has not provided evidence to support its earlier advice that it had a higher appraised value for it at the time the decision
was made to withdraw it.

38 In furtherance of the principle that costs should be allocated in a fair and equitable manner, it is fair and equitable that
one creditor not be permitted to avoid the consequences of a poor business decision by foisting them in part on other creditors.
GE should bear the consequences of its decision to walk away from a gjaranteed price almost 50% higher that the most recent
appraised value for this equipment. GE's share of the allocated costs should be calculated based on those assets being valued
at $1.5 million, being the total of the Ritchie Bros. guaranteed price plus the estimated value of the additional equipment at

$100,000.

iv. Should GE Be Exempt from Contributing to the DIP Financing Costs Because of Its Relationship to the DIP Lender?

39 GE's counsel argued that had GE known it would have had to bear a portion of the DIP financing costs it would not have
permitted its related company to advance the DIP financing. There is no evidence which supports this allegation.

40 GE argues that it took a risk in advancing the DIP loan and urges the Court to exercise its discretion to excuse it from
responsibility for its pro rata share of that obligation on the basis it would be equitable given that only it, and no other creditor,
was prepared to advance these operating funds to the debtor company as it attempted to restructure. I recall, however, that
another lender was available and willing to advance DIP financing and that I approved the GE source on the basis that it would
charge a lower cost for lending than that lender.

41 GE argues that by advancing the DIP financing it assumed a risk attendant with the potential benefit which might ensue had
the restructuring of Respec been successful. Had that restructuring been successful presumably all creditors would have secured
a benefit beyond that which they will recover through the liquidation of Respec's assets. GE should therefore be compensated
for taking that risk on behalf of all creditors in the form of its not being required to bear its share of the DIP financing costs.

42 GE was repaid the entire DIP loan of $1.138 million within four months of it being borrowed plus an administration
fee of $300,000 plus interest which was charged at 9.72% per annum over the bank's acceptance rate. CWB argued that this
had the effect of according a return to the DIP lender equivalent to 100% per annum, an arguably criminal rate of interest. If
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it were to be successful in avoiding payment of its pro rata contribution to the DIP costs, its rate of recovery would jump, in
effect, to almost 200% per annum.

43 Further, had GE truly anticipated it would not have to bear any portion of these costs it could easily have included that
provision in the loan agreement through which it advanced the DIP funding.

44 This situation differs from that addressed by Justice Campbell in Hunjan International Inc. (Re), supra, in which he found
at para. 52 that the DIP lender would not likely have agreed to loan the DIP financing had it believed that in the event of a
collapse of the corporate reorganization and ultimate deficiency it would not have a priority claim for the entire amount of the
DIP advanced. I make no such finding here. Rather, the advancing of the DIP financing in this case provided a handsome rate
of return in and of itself to the lender and the DIP has been repaid in full, with no issue of deficiency arising.

45 I cannot see that it would be equitable to exempt GE from its obligations to contribute to the overall DIP costs given
the rate of return on its investment and the fact it was in a position to make an assessment of business risk at the time it made
that loan and no doubt did so.

v. Do the Provisions in the First Day Order Exempt GE from Any Obligation to Contribute to the DIP Financing Costs?

46 GE argued that paras. 27, 29 and 35 of the First Day Order should be interpreted to mean that it is not obliged to now
contribute to the DIP financing costs. The order contains no express provision to that effect.

47  Paragraph 27 provides that the Monitor and its counsel will be paid their reasonable fees and disbursements. Paragraph 29
provides that as security for same the Monitor is granted a charge on Respec's property in the maximum amount of $200,000.
Paragraph 35 provides that any interested person may apply on notice for an order to allocate this charge amongst various of
Respec's assets.

48 GE did not offer an interpretation of any of these three paragraphs which leads to the conclusion that it should not be
obliged to pay its share of that portion of the allocated costs which are made up of the DIP financing allocated costs. I cannot

see any interpretation which supports that position.
vi. Declaration and Judgment

49 There is no suggestion that GE has an arguable defence to liability for the $215.688.46. I therefore declare that GE is
obligated to pay to the Monitor the sum of $215,688.46 on account of its pro rata share of the allocated costs in the amount

of $215,688.46. =

50 GE argues that | am precluded from granting judgment against it for this sum because the Monitor/Receiver should have
deducted it from the funds used to repay the DIP. However, timely repayment of the DIP in full avoided ongoing interest costs.
In the absence of any express agreement relieving GE from its obligation to share in the DIP costs I conclude that to the extent
there was, in effect, an overpayment to GE in an amount of GE's share of the DIP costs, those overpaid funds remain subject
to the repayment of those costs.

51 GE also argues that I cannot grant the Monitor judgment in this or any sum against it in the absence of express provisions
in the CCAA or other legislation granting that jurisdiction. It argues that the Monitor is obliged to now issue a Statement of
Claim against it claiming judgment based on my declaration of liability. If a defence is filed it must then apply for summary
Jjudgment or conduct a trial, all pursuant to the provisions of the Alberta Rules of Court.

52 The Monitor urges me to find jurisdiction to grant a direct judgment based on my wide and broad discretion to deal with
various matters that are not expressly addressed in the CCAA; see Skeena Cellulose Inc., Re, 2003 CarswellBC 1399 (B.C.C.A.).

53 Italso argues that the ability to grant a judgment flows from the provisions of my October 8 and 20, 2009 orders in which I:

(a) directed a sale of the equipment of Respec under the supervision of the Monitor;
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(b) directed that the PMSI creditors could either let the equipment on which they had security be sold in that auction
or remove it from the sale;

(c) ordered that where equipment was removed the creditor removing it must post a deposit with the Monitor as
against any eventual finding that it was liable for the payment of a portion of the allocated costs; and

(d) directed that such a deposit was to be paid to legal counsel for the Monitor to be held in trust until further Court
order which could be made after taking into account the portion of the allocated costs for which each such creditor
was found to be liable.

54 Of course, the fact this order was granted cannot confer any Jurisdiction to grant it which does not otherwise exist but
these provisions evidence that there was a plan in place to liquidate certain assets and account for the costs incurred to that
point. I find that the creation and implementation of such a plan was within my jurisdiction as a part of the overall scheme of the
CCAA. A Court in a CCAA proceeding has the ability to deal with assets, debt and costs incurred in that proceeding. | conclude
this includes the right to grant judgment against a party which it determines liable to contribute to those costs.

55  Itherefore grant the Monitor judgment against it in that amount.

56 If the $30,000 deposit was not accounted for in the determination of that figure it should now be applied to reduce the
Jjudgment accordingly.

b. Does Fairness Requiire the Tio Banks to Bear More Than Their Pro Rata Share of the Allocated Costs?

57 While the majority of the PMSI creditors support the Monitor's proposed allocation of costs, certain of the PMSI creditors,
Cat, Kingland Ford and Komatsu, argues that the principles in Hunters Trailer & Marine Lid (Re), supra, require the two banks
to bear more than their pro rata share of the allocated costs.

58  First, these PMSI creditors suggest that a cost allocation which requires the PMSI creditors to pay a pro rata portion of
the Monitor's costs means that CWB will not makeé any contribution to those costs. The proposed allocation does impu.:j apro
rata contribution on CWB based on the estimated value of the assets upon which it holds security. However, it will ultimately
be indemnified for that contribution because its security gives it a first charge for such recovery. In the result, BDC will bear
the ultimate cost of that indemnity by way of an accordingly reduced recovery from those assets upon which it holds a second-
in-line security position after CWB. Therefore the fact CWB is indemnified in full and the PMSI creditors are not is that CWB
had enough security to protect it for its entire exposure whereas the PMSI creditors did not.

59 Second, these PMSI creditors argue that the costs incurred by the Monitor to the date of the termination of the stay
should be paid for through the collection of the receivables generated by Respec during that period or by application of the
$275,000 in cash in Respec's bank account on the day the stay was terminated. The value of the receivables on the day the stay
was granted was not significantly different than their value on the day the stay was terminated. Of course the identity of the
individual receivables changed during the stay as old ones were paid and new ones created.

60  Both the receivables and cash on deposit are subject to the first ranking security interest of CWB and the second ranking
security interest of BDC. The Monitor allocated $30,982.58 of the funds in the bank account to be applied to the DIP loan as
CWRB's proportionate share of that aspect of the allocated costs. These PMSI creditors argue the entire amount of $275,000
should have been applied to the DIP costs as well as $513,559.27 of the receivables.

6l The main thrust of this argument is that the receivables and cash were generated during the stay using equipment for
which these PMSI creditors were not paid. They were thus prejudiced through the resulting depreciation of their equipment
although no evidence was lead to this effect.
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62 The result of this argument, if accepted, is that those receivables and the cash against which the two banks had first
charge would be entirely used to fund costs incurred on behalf of the PMSI creditors as well as the two banks. In comparison,
the proposed allocation would attribute costs in proportion to the recovery made by each creditor.

63  These PMSI creditors argue that they have suffered undue prejudice but in the absence of evidence to show the equipment
upon which they held security depreciated more than the assets upon which the two banks held security through the position
of the stay, I cannot reach that conclusion.

64 Third, these PMSI creditors argue that it is inequitable for their recovery to be based on the actual sale proceeds of their
secured equipment because in May 2009 the Monitor obtained estimates of higher values for that equipment than were received
at auction. That assertion is largely factually incorrect.

65 The earlier estimates were obtained prior to moving and placing the equipment for auction. They were contained in a
valuation estimate, not an appraisal, obtained at the direction of the Court. Those figures did not reflect the costs of sale which
were, naturally, unknown at that time. When comparing the gross auction sale proceeds against the estimated values the Monitor
has calculated that those gross sale proceeds were 14.92% higher than the estimate for the Cat secured goods, 18.06% higher
than the estimate for the Kingland Ford secured goods and 9.04% less than the estimate for the Komatsu secured goods.

66  Therefore, fairness does not compel an order that the two banks bear more than their pro rata share of the allocated costs.

c. should the costs allocated to Wells Fargo be reduced rather than, as proposed, attributing the direct costs of disassembling
the camps upon which it held security to its share of the auction proceeds given the costs of transporting all the equipment to
the Ritchie Bros. auction are attributed on a pro rata basis among creditors?

67 While the Monitor requested a detailed cost breakdown from the party transporting the equipment to be auctioned to
the Ritchie Bros. site in Grande Prairie, such a breakdown was not received. It is not possible, therefore, for it to account for
transportation costs as part of the direct costs attributed to each item sold. Rather, the Monitor has apportioned them as part of
the indirect costs which make up a porhon of the allocated costs. Therefore, each PMSI creditor, including afe][s Fargo, will
not have the gross sale proceeds received in relation to each piece of equipment reduced by the actual cost of transporting that
item to auction but by another amount, a pro rata share of all transportation costs.

68  Other costs, which were accounted for in relation to individual pieces of equippent, i.e. direct costs of sale, were offset
against the sale proceeds from that piece of equipment. That includes the cost of disassembling various camp equipment subject
to a PMSI charge held by Wells Fargo.

69 Wells Fargo complains that this approach requires it to bear the entire actual costs of disassembling these assets but
allocates transportation costs on a pro rata basis. Somewhat ironically, that includes the costs of transportation to market that
Wells Fargo bears in relation to other equipment upon which it had PMSI security. Of course it cannot be determined whether
any PMSI creditor, including Wells Fargo, will bear a greater or lesser cost as a result of this pro rata attribution than it would
had actual costs been recorded as against each item transported.

70 Wells Fargo submits that it has not been treated fairly as a result of having to bear the actual costs of dismantling
the camps while other creditors (including itself in relation to other assets) bear only pro rata costs of transportation. It asks
that those other creditors each be required to bear a pro rata share of the disassembly costs as well or that its obligation to
contribute to the DIP costs be reduced to account for its proportionately higher costs in the realization of its security. It argues
that under the principles outlined in Hunters Trailer & Marine Ltd. (Re), supra. 1 should exercise my discretion to modify the
proposed distribution to achieve one of these two possible results on the basis this is necessary to effect equity in relation to
the apportionment of costs among creditors.

71 Any finding of inequity would have to be based on a finding that Wells Fargo bore a disportionately higher portion of
the costs than did other creditors. However, the Monitor proposes that each PMSI creditor bear any actual costs related to the
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sale of the equipment it charged. The reason Wells Fargo is the only creditor charged camp dismantling costs is because it is
the only creditor which had a charge on any of the camp assets which were disassembled.

72 I cannot therefore discern any inequity which requires Wells Fargo to bear the direct costs relating to its charged assets
simply because one of those costs is of a type unique to a certain kind of asset. The same approach is followed in relation to
all other kinds of asset where the PMSI creditor is asked to bear the direct costs incurred in placing that asset for sale. To find
otherwise would be to violate the Hunters Trailer & Marine Ltd. (Re) principles and accord Wells Fargo a disproportionate
benefit.

d. Should JPL, a "True Lessor" of Equipment, Thus Be Exempted from C. ontributing to the Allocated Costs?

73 JPL was the lessor of five pieces of equipment leased to Respec. Upon paying the Monitor a deposit of $20,900 it removed
that equipment from the Ritchie Bros. auction. It now seeks recovery of that deposit on the basis that its leases were true leases,
it was not therefore a secured creditor of Respec and that it received no benefit from the efforts of the Monitor or the DIP
financing other than lease payments which it was entitled to receive pursuant to the provisions of s. 11.01(a) of the CCAA. If
successful it will bear no portion of the allocated costs.

74 The Monitor acknowledges that these five leases were true leases in the sense that the parties always intended the leased
equipment would be returned to JPL at the end of the lease term. In other words, the leases were not disguised forms of purchase

financing.

75 Afer the granting of the First Day Order, Respec retained and continued to use the leased equipment, paying the monthly
lease costs for the May 1, 2009 through October 31, 2009 period in the total sum of $20.712.36. During that period Respec
maintained insurance coverage for these vehicles as well as performing any required maintenance or repairs, as required by the
terms of the leases. The Monitor, in its proposed distribution of allocated costs, has attributed $20,900 to JPL.

76 Section 11 and 11.02 give the Court jurisdiction to order a stay of all proceedings against the debtor company such as
was granted here in the May 8, 2009 First Pay Order. |

77  This stay is subject to the operation of s. 11.01 of the CCAA which provides:
No order made under section 11 or 11.02 has the effect of

(a) prohibiting a person from requiring immediate payment for goods, services, use of leased or licensed property or
other valuable consideration provided after the order is made:

78 While it did receive lease payments during the period of the stay, including the benefits of insurance and vehicle
maintenance, JPL argues that those payments were made because Respec was obligated to make them pursuant to s, 11.01(a)
of the CCAA. It otherwise, arguably, received no benefit from the efforts to reorganize Respec and thus should not be obliged
to contribute to the allocated costs.

79 The Monitor responds that had the reorganization been successful JPL would have secured the benefit of an uninterrupted
stream of lease payments. It is in essentially the same position as other creditors in that had the reorganization been successful
it would have benefitted. The fact that its lease payments were required and not caught by the stay is arguably no reason to
exempt JPL from contributing its fair share of the allocated costs.

80  While I required JPL to post a deposit with the Monitor as a condition of the recovery of its leased equipment, my order
did not have the effect of determining ultimate responsibility for any portion of the allocated funds. The deposit was simply a
deposit, to be applied in the event that JPL was ultimately found liable for a contribution to same.

81 In Western Express Air Lines Inc., Re, [2005] B.C.J. No. 72 (B.C. S.C.), Chief Justice Brenner held that an equipment lessor
under a "true lease" was not required to contribute to CCAA costs. While the PPSA in British Columbia allowed registration of
such leases, the Chief Justice held that mere registration did not make the lessors secured creditors. Registration existed merely
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to allow the legislation's provisions in relation to conflicts, perfection and priority to apply with respect to the leased goods.
Unlike the situation where a lease is a vehicle used to finance the purchase of goods, registration of a "true lease" does not permit
a secured creditor who took a security interest in leased goods to declare a priority over the lessor. As such, the Chief Justice
held that the lessors did not become secured creditors of the debtor which was subject to the CCAA reorganization attempt.

82  He stated at paras. 20-21:

20. If costs are to be allocated on the basis of the benefit to be derived from a successful restructuring, then the lessors
should arguably pay nothing. ...They continue to own the aircraft. That will not change whether the restructuring
succeeds or fails.

21. Post filing they have continued to receive payments for aircraft leases that Westex has chosen not to disclaim.
However under the First Day Order they were obligated to continue leasing these aircraft to Westex. They were
prevented from relying on the outstanding unpaid pre-filing lease payments and repossessing the aircraft.

83 He went on to conclude that under the general equitable principles of the CCAA there was no basis for requiring the
aircraft lessors to bear a part of the restructuring costs.

84  Asstated, in Hunters Trailer & Marine Lid (Re), Chief Justice Wachowich held only that it was equitable for each major
secured creditor to be liable for a portion of the CCAA costs.

85  The Monitor urges me to extend this principle to lessors notwithstanding that they are not secured creditors as was done in
Winnipeg Motor Express Inc. (Re) at paras. 63-65 where Suche J. held that the true lessor of equipment there would nonetheless
be required to bear a portion of the allocated costs. She distinguished Western Express Air Lines Inc. (Re) by observing that
Chief Justice Brenner there concluded that the lessor received no benefit from the restructuring whereas she found the true lessor
in the case before her to have received a real and meaningful benefit from the successful restructuring of the debtor company.
The lease was assigned to the new purchaser "without interruption” which presumably means the lease payments continued
to be made without interruption. She ordered the true lessor thus to contribute to the allocated costs without finding it to be a
secured creditor and notwithstanding its status under s. 11.01 (a) of the CCAA. |

86  Incomparison, in Western Express Air Lines Inc. (Re) the ongoing payment of lease costs was not found by Chief Justice
Brenner to create a sufficient benefit to the lessor to require it, in equity, to contribute to the allocated costs even though at the
time of the making of his judgment it was still possible for that restructuring to succeed.

87  As we now know that the Respec structuring did not succeed and JPL did not receive an uninterrupted flow of lease
payments, JPL received less benefit from the unsuccessful efforts to restructure Respec than that which accrued to the lessors in
Western Express Air Lines Inc. (Re). Just as Chief Justice Brenner found no basis under the general equitable principles of the
CCAA for requiring the lessors to contribute to the allocated costs, that must also be the result on this more egregious set of facts.

88  The Monitor is thus required to return the deposit of $20,712.36 to JPL in its entirely. JPL has no obligation to contribute
to the allocated costs.

2. Should the Monitor's administration charge be increased to $240,0007

89 Paragraph 27 of the First Day Order provides that the Monitor and its counsel shall be paid their reasonable fees and
disbursements. Paragraph 29 provides that as security for same the Monitor is granted a charge on Respec's property in the
maximum amount of $200,000.

90 I find that the Monitor has provided evidence establishing that it has incurred fees to this point of $196,189,52.
Notwithstanding the appointment of the Receiver on November 30, 2009, the Monitor has continued to function to bring to a
conclusion those matters arising during the stay. That includes making this application to address distribution of the proceeds of
the auction pursuant to an order I granted on December 9, 2009. The Monitor advises that it expects to incur a further $35,000
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in professional fees to conclude its obligations, over and above any fees incurred in the operation of the receivership. It applies
to increase the charge to a maximum of $240,000 as a result.

91  Presumably it is making this application to permit it to, essentially, withhold $35,000 of the auction proceeds which would
otherwise be distributed as a result of my order because there is not likely to be any further funds coming into the hands of the
Monitor which it could use to pay these future costs. An increase in the charge created by para. 29 of the First Day Order is
not a prerequisite to its entitlement to be paid its actual further professional fees but rather would ensure the continuation of
a pool of funds from which they may be paid.

92 GE opposes this application, seeking to have any additional professional fees paid as a cost in the receivership. I note this
would result in BDC bearing those costs in their entirety given its position of second-in-line general secured creditor which has
as its sole source of recovery of its debt the net funds generated in the receivership.

93 There is nothing in the First Day Order or any subsequent order which expressly limits any subsequent increase in the
administration charge. Indeed, para. 42 of the First Day Order expressly permits any interested party "including ... the Monitor"
to apply to the Court to vary or amend the order.

94 Refusing the Monitor's application could well have a chilling effect on future CCAA applications as insolvency
professionals which might otherwise be willing to take on the role of Monitor could feel disinclined to so act, being unable
perhaps to adequately predict their entire future costs and so leaving themselves exposed to the risk of being inadequately
secured. Further, it would have the effect of offloading costs which benefitted all secured creditors onto the shoulders of only
one of those creditors, BDC, which is not within the equitable principles of overall fair, reasonable cost allocation discussed
in Hunters Trailer & Marine Ltd. (Re): see also Triton Tubular Components Corp., Re [2006 CarswellOnt 2120 (Ont. S.C.J.
[Commercial List])], Ontario Superior Court of Justice, Court File No. 04-CL-5672.

95  GE complains that the Monitor has not led evidence to shaw what further fees it will actually incur or to show that they
are necessary or reasonable. However, that is not a reason to deny this application. The Monitor will have to bring on a future
application approvin? any additional fees or disbursements it wishes to have paid out ofthf administration costs. At that time
GE can challenge the payment if it believes the facts support doing so.

96  The application to increase the administration charge to $240,000 is hereby granted.

3. Should the funds payable to Respec's principals as wages be "held back" Sfrom the distribution of the auction proceeds
or taken from proceeds realized in the receivership?

97  The Monitor acknowledges that certain principals of and parties related to Respec are owed approximately $22,000 for
wages in respect to work done for the company while it was subject to the CCAA stay. It has agreed to pay those costs upon
receipt of certain information which it requires to justify certain travel expenses charged to Respec and to prove that certain
equipment removed from the auction site was not the property of Respec. That information has been promised but not yet been

provided.

98  The Monitor seeks direction as to whether funds should be withheld from the distribution of auction proceeds to other
creditors on account of these claims or whether the claims should be left to be paid from the further liquidation of assets, now
by it in its capacity as Receiver of Respec. BDC objects to the latter proposal noting that it would result in BDC in effect paying
that entire sum by way of reduced recovery from liquidation of its secured assets, the only remaining source of funds once
CWRB is paid in full.

99 As the debt was incurred prior to the granting of the receivership order and on account of work done while the Monitor
was in place pursuant to the CCAA orders, I direct that the funds be withheld from that distribution and paid once the required

information is provided.

4. Should Respec be placed into bankruptey?
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100 Alterinvest I Fund L.P,, an entity related to BDC, applied to place Respec into bankruptcy, a move designed to give
it priority over a claim by the Canada Revenue Agency for money owed by Respec on account of GST. In its application it
stated that Respec is indebted to it in the sum of $3,434.888 plus interest from March 11. 2010 at a rate of | 2.5% per annum and
legal costs. BDC holds security for the payment of that indebtedness but its counsel advised that as its security ranks behind the
security held by CWB and the PMSI holders, it expects its security to have a maximum value of $1 million at this time.

101 There is no issue that within the six months prior to the date of the filing of the application on March 16, 2010 Respec
committed acts of bankruptey including ceasing to meet its liabilities generally as they became due and by advising its creditors
that it is insolvent thus giving rise to acts of bankruptcy which support the granting of this application.

102 Originally brought on March 19, 2010, the application was adjourned to March 25, 2010 so that BDC could give notice
to CRA. That having occurred, with CRA not appearing or otherwise objecting to the making of this order and none of the other
parties objecting to same, I thereupon adjudged Respec bankrupt and made a bankruptcy order in respect of its property.

Conclusion

103 The Monitor's application to approve its proposed apportionment of the allocated costs and the resulting distribution of
sale proceeds to the creditors of Respec is approved as adjusted to reflect my decision that JPL is not required to contribute to
those costs. The Monitor is directed to return the deposit of $20,712.36 to JPL in its entirety. The Monitor is granted judgment
against GE in the sum of $215,688.46 or that amount less $30.000 if the deposit has not been accounted for in its calculation.

104 The Monitor's charge for its professional fees and disbursements is increased from the $200,000 figure set out in the
First Day Order to $240,000.

105 A $22,000 debt owed to parties related to Respec shall be paid from funds realized while it was operating under the
First Day Order rather than those realized in the subsequent receivership.

106 R%spec has been adjudicated to be bankrupt.
Application granted.

F ool of Doconiewt
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Contracts
VI lllegal contracts (substantive validity) - .

VI3 Contrary to public policy

VL3.f Miscellaneous

Headnote
Contracts --- Illegal contracts (substantive validity) — Contrary to public policy — Miscellaneous
On condominium project, general contractor subcontracted steel-related work to subcontractor, who filed for assignment
in bankruptey prior to completion — Provision in subcontract provided that, in event subcontractor committed any act of
insolvency or bankruptcy, it agreed to forfeit 10 per cent of agreement price to contractor as fee for inconvenience of completing
and monitoring work — Contractor took position that it was entitled to offset amount it owed to subcontractor against 10
per cent of total contract price, which would effectively eliminate debt owing from contractor and give contractor $10,511.66
claim provable in bankruptcy proceedings — Trustee in bankruptcy applied for advice and directions on whether contractor
was entitled to rely on provision — Chambers judge concluded that contractor could enforce provision — Trustee appealed
— Appeal allowed — Common law anti-deprivation rule prevented parties from agreeing to remove property from bankrupt's
estate in event of insolvency that would otherwise have vested in trustee — Common law anti-deprivation rule formed part of
common law in Canada and had not been ousted by amendments to Bankruptey and Insolvency Act— Chambers judge erred by
applying wrong test for determining whether provision offended anti-deprivation rule — Proper approach was to look at effect
of clause and not its purpose — Contractual provision offended common law anti-deprivation rule and was declared invalid.
Bankruptey and insolvency --- Miscellaneous

WestlawNext. canaoa ., 2uters Canada ted ar its hcensurs (excl



Capital Steel Inc v. Chandos Construction Ltd, 2019 ABCA 32. 2019 CarswellAlta 125
2019 ABCA 32, 2019 CarswellAlta 125, [2019] AW.L.D. 1155, [2019] AW.L.D. 1170...

On condominium project, general contractor subcontracted steel-related work to subcontractor, who filed for assignment
in bankruptey prior to completion — Provision in subcontract provided that, in event subcontractor committed any act of
insolvency or bankruptcy, it agreed to forfeit 10 per cent of agreement price to contractor as fee for inconvenience of completing
and monitoring work — Contractor took position that it was entitled to offset amount it owed to subcontractor against 10
per cent of total contract price, which would effectively eliminate debt owing from contractor and give contractor $10.511.66
claim provable in bankruptcy proceedings — Trustee in bankruptcy applied for advice and directions on whether contractor
was entitled to rely on provision — Chambers judge concluded that contractor could enforce provision — Trustee appealed
— Appeal allowed — Common law anti-deprivation rule prevented parties from agreeing to remove property from bankrupt's
estate in event of insolvency that would otherwise have vested in trustee — Common law anti-deprivation rule formed part of
common law in Canada and had not been ousted by amendments to Bankruptcy and Insolvency Act— Chambers judge erred by
applying wrong test for determining whether provision offended anti-deprivation rule — Proper approach was to look at effect
of clause and not its purpose — Contractual provision offended common law anti-deprivation rule and was declared invalid.
The general contractor on a condominium project subcontracted steel-related work to the subcontractor. The subcontractor
finished the majority of the required work, but it filed an assignment in bankruptcy prior to finishing and a trustee in bankruptcy
(trustee) was appointed. A clause in the subcontract provided that, if the subcontractor committed any act of insolvency or
bankruptcy, it agreed to forfeit 10 per cent of the subcontract agreement price as a fee for the inconvenience of completing and
monitoring the work during the warranty period. The contractor took the position that it was entitled to offset $126,818.39 it
owed to the subcontractor against 10 per cent of the total contract price or, $137,330.05, which would effectively eliminate the
debt owing from the contractor and give the contractor a $10.511.66 claim provable in the bankruptcy proceedings.

The trustee applied for advice and directions on whether the contractor was entitled to rely on the clause. The chambers judge
recognized that the common law anti-deprivation rule prevented the parties from contracting out of bankruptcy laws, and that
if the clause were a liquidated damages provision rather than a penalty it would not violate the rule. The chambers judge found
that the clause was a genuine pre-estimate of damages, which imposed liquidated damages. The chambers judge found that the
clause represented a bona fide commercial transaction and its primary purpose was not the deprivation of the subcontractor's
property. The chambers judge concluded that the contractor could enforce the provision. The trustee appealed.

Held: The appeal was allowed.

Per Rowbotham J.A. (Veldhuis J.A. concurring): Th]é "fraud on the bankruptcy law" principle provided that parties could not
arrange their affairs through contract in a way that conflicted with the operation of bankruptcy laws. The fraud on the bankruptcy
law principle had two sub-rules, the pari passu rule and the anti-deprivation rule. The pari passu rule invalidated contractual
provisions that would alter the bankruptcy scheme of distribution if enforced during bankruptey proceedings. Provisions that
offended the pari passu rule did not affect the total assets available to the creditors, but allowed certain creditors to receive
more than their fair share. The anti-deprivation rule prevented parties from agreeing to remove property from a bankrupt's estate
in the event of insolvency that would otherwise have vested in the trustee. Provisions that offended the anti-deprivation rule
reduced the total assets available to the creditors.

The Bankruptey and Insolvency Act (BIA) includes provisions that invalidate certain types of contract clauses that take effect
on the occurrence of a debtor's insolvency. None of the BIA provisions applies to corporate bankruptcies, and they did not apply
in this case. The statutory provisions were intended to expand the common law to provide protection to debtors in situations
where the anti-deprivation rule would not have protected them.

The distinctions between the statutory provisions and the common law anti-deprivation rule prohibited the inference that the
statutory provisions occupied the field with respect to ipso facto clauses. The statutory provisions expanded the common law
protecting debtors by prohibiting ipso facto clauses that would not be caught by the anti-deprivation rule, The anti-deprivation
rule continued to apply to protect creditors by ensuring that the bankrupt's property was distributed according to the BIA's
scheme of distribution.

The United Kingdom test that the anti-deprivation rule does not apply to bona fide commercial transactions that do not have as
their predominant purpose the deprivation of the property of one of the parties on bankruptcy did not apply. That test looked at
the purpose of the provision rather than its effect. The purpose-based test was inconsistent with Canadian cases that applied the
anti-deprivation rule and would eliminate the usefulness of the rule. The Canadian cases adopted an effects-based approach to
determining the validity of a contractual provision. The purpose of the anti-deprivation rule, to ensure that contracting parties
could not opt out of the distribution of assets mandated by the BIA, was best served by invaliding the provisions that operated
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in the event of insolvency and had the effect of prejudicing creditors. An effect-based approach would not inappropriately
undermine the values of freedom of contract and party autonomy.

The chambers judge erred in adopting the purpose-based approach, as the proper approach was to look at the effect of the clause
and not its purpose. The clause here effectively redirected $126,818.39 to the contractor that would otherwise have formed
part of the subcontractor's estate and gave the contractor a further claim for $10,511.66. The contractor had a commercial
interest it sought to protect, but it would conflict with the BIA's scheme of distribution if it could elevate itself to a preferred
status through a contractual arrangement. The common law anti-deprivation rule invalidated the clause. It was not necessary to
consider whether the clause imposed liquidated damages or a penalty.

Per Wakeling J.A. (dissenting): The classic penalty rule provided no principled basis for assessing the enforceability of
stipulated-consequence-on-breach provisions in commercial contracts between parties with sufficient resources to protect their
own interests. Only stipulated-consequence-on-breach terms that were oppressive were unenforceable. Oppression should
be given a limited meaning as freedom of contract is of paramount importance, and it should only apply in extraordinary
circumstances to a commercial contract. A term of a commercial contract is oppressive if it is so manifestly grossly one-sided that
its enforcement would bring the administration of justice into disrepute. The parties had the resources necessary to retain legal
counsel and secure competent advice and could protect their own interests. The clause was a stipulated-consequence-on-breach
term and it was enforceable. It was not so manifestly grossly one-sided that its enforcement would bring the administration
of justice into disrepute. The clause in issue was not a penalty provision; it was fair and balanced, and it served a justifiable
business purpose. It was not unreasonable, extravagant or unconscionable. The clause may fairly be characterized as a liquidated
damages term,

The fraud on the bankruptey principle was neither now nor likely ever to be part of Canada's law. The BIA's amendments
relating to ipso facto terms now constituted the code governing the enforceability of ipso facto clauses, and there was no room
for any common law principles. Parliament occupied the field and corporate bankruptcy ipso facto terms were enforceable.
The common law should attach more weight to the value of party autonomy and freedom of contract than the collective
interests of creditors favoured by the effects-based test given that bankruptcy is a statutory construct. Parliament had identified
circumstances when collective interests trumped party autonomy and freedom of contract. A corporate bankruptcy ipso facto
term is enforceable if its most important feature is the advancement of a reasonable and defensible commercial purpose and
its enforcement provides a benefit for !ha} non-bankrupt party that is not significantly greater than is necessary Fo promote the
non-bankrupt party's legitimate commercial interest. The clause here met that new common law test. The only purpose of the
clause was to declare the amount the contractor was entitled to if the subcontractor went out of business and the contractor had
to fund other suppliers to provide the services and material the subcontractor promised to provide, and that was a reasonable
and defensible commercial purpose. The benefit the contractor received from enforcing the ipso facto clause was not greater
than was necessary to promote its legitimate commercial interests. The clause was not a blatant and egregious attempt to hijack
the subcontractor's property and attack the interests of its creditors.

The clause was enforceable because the BIA did not prohibit corporate bankruptcy ipso facto terms. The clause was a corporate
ipso facto term. If the BIA did not extinguish the common law on corporate bankruptcy ipso facto terms, the clause met the
new party-autonomy-inspired common law test and was valid.

APPEAL by trustee in bankruptcy from judgment holding provision in construction contract under which bankrupt subcontractor
agreed to forfeit sum of money on its insolvency was enforceable.

Patricia Rowbotlham J.A.:

I. Introduction

1 A construction contract between Capital Steel Inc. (Capital Steel) and Chandos Construction Ltd. (Chandos) contained
a provision that imposed a monetary consequence on Capital Steel's insolvency. When Capital Steel filed an assignment in
bankruptcy, Deloitte Restructuring Inc. (Deloitte) was appointed as the trustee in bankruptcy for Capital Steel's estate. A
chambers judge allowed Chandos to rely on the provision with the result that there were less assets in Capital Steel's estate for
distribution to creditors. At issue on appeal is whether the provision conflicts with the common law anti-deprivation rule, which

prevents parties from contracting out of bankruptcy laws.
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2 This case is not fundamentally one of contract law but of bankruptcy law. It is insolvency law that determines the
outcome. The Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 (BIA) provides the mechanism for the orderly liquidation of a
bankrupt's estate and the distribution of the value of the estate in accordance with the statutory provisions, including the priorities
established therein. Its purpose is to codify, for all debtors and creditors, what will transpire in the event of a bankruptey. This

certainty is critical to the operation of commercial entities throughout Canada.

3 One of the purposes of the B4 is to prevent a premature race to the debtor's assets. The Act is premised on collective
action intended to maximize the return to all creditors pari passu. The Act specifically gives trustees the power to set aside
preferences and other fraudulent transactions whose underlying objective is to circumvent the Act.

4 A trustee in bankruptcy has an obligation to take possession of all property of the bankrupt. Section 67(1) of the B/
defines property of the bankrupt that is divisible among the creditors. Accounts receivable clearly fall within that definition. In
addition, a right of set off that existed at the date of bankruptcy (not as a result of the bankruptey) is not affected.

5 A contractual provision triggered only in the event of insolvency or bankruptcy which would deprive creditors of value
otherwise available to them and effectively directs the value to an unsecured creditor is void: dircell Communications Inc.
(Trustee of) v. Bell Mobility Cellular Inc., 2013 ONCA 95 (Ont. C.A.) at paras 10-12, (2013), 14 C.B.R. (6th) 276 (Ont. C.A.).

6 The contractual provision at issue in this appeal is such a provision and offends the common law anti-deprivation
rule. The rule forms part of the common law of Canada and has not been ousted by amendments to the B/4. The chambers
judge acknowledged the rule but, in my view, applied the wrong test for determining whether the provision offended the anti-
deprivation rule. I allow the appeal.

I1. Facts

7 Chandos was hired as the general contractor for a condominium project in St. Albert, Alberta. It subcontracted steel-related
work on the project to CapitaiStecl for a price of $1,373,300.47. Capital Steel completed the majarity of the work required
under the subcontract, and Chandos made payments to Capital Steel totalling $1,223,682.08. This left an outstanding balance

of $149,618.39.

8  On September 26, 2016, Capital Steel filed an assignment in bankruptcy. Deloitte was appointed as the trustee. Capital
Steel had not completed everything required under the subcontract prior to filing the assignment, causing Chandos to incur costs
estimated at $22,800.00 to complete Capital Steel's work on the project.

9 Offseiting the $22,800.00 in completion costs against the outstanding balance of $149,618.39, Chandos owed a total of
$126,818.39 to Capital Steel. Chandos took the position that it was entitled to further offset this amount against 10 percent of
the total contract price, or $137,330.05, which it alleged Capital Steel had agreed to forfeit in the event of insolvency. This
would effectively eliminate the debt owing from Chandos to Capital Steel and give Chandos a $10,511.66 claim provable in
the bankruptey proceedings. Clause VII Q of the subcontract reads, in part:

In the event the Subcontractor commits any act of insolvency, bankruptcy. winding up or other distribution of assets,
or permits a receiver of the Subcontractor's business to be appointed, or ceases to carry on business or closes down its
operations, then in any such events:

(d) the Subcontractor shall forfeit 10 [percent] of the within Subcontract Agreement price to the Contractor as a fee for
the inconvenience of completing the work using alternate means and/or for monitoring the work during the warranty

period.

10 On March 6, 2017, Deloitte applied to the Court of Queen's Bench seeking advice and directions on whether Chandos
was entitled to rely on clause VII Q(d).
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III. Decision Below

1T Before the chambers judge, Deloitte argued that clause VII Q(d) had the effect of withdrawing value from Capital Steel's
estate that would otherwise flow to creditors. As the clause was triggered by Capital Steel's insolvency, Deloitte argued that it
violated the common law anti-deprivation rule. It also argued that clause VII Q(d) was an unenforceable penalty, rather than
a liquidated damages provision.

12 The chambers judge recognized that the common law anti-deprivation rule prevents parties from contracting out of
bankruptey laws. He stated that if clause VII Q(d) were a liquidated damages provision rather than a penalty, it would not
violate the rule.

13 The chambers judge ultimately found that the clause was a genuine pre-estimate of damages, which imposed liquidated
damages and not a penalty. He also held that clause VII Q(d) represented a bona fide commercial transaction that did not have as
its predominant purpose the deprivation of Capital Steel's property. Consequently, the chambers judge concluded that Chandos
could enforce clause VII Q(d) against Deloitte.

IV. Grounds of Appeal and Standard of Review

14 Deloitte's appeal raises two issues:
1. Does clause VII Q(d) violate the common law anti-deprivation rule?
2. Does clause VII Q(d) impose liquidated damages or a penalty?

15 The content of the common law anti-deprivation rule and the proper test for invalidating penalty provisions are pure
questions of law reviewable for correctness: Housen v Nikolaisen, 2002 SCC 33 (S.C.C.)at para 8, [2002]2S8.C.R.235(S8.C.C.).
Absent an extricable legal error, the chambers judge's application of the proper tests is reviewable on a standard of palpable

and overriding errof: Housen at para 36. |
J

V. Analysis

16 The common law anti-deprivation rule and the rule against penalties are two distinct concepts that must be assessed
separately. Clause VII Q(d) may be found unenforceable under either of the two rules. I conclude that clause VII Q(d) conflicts
with the anti-deprivation rule, and it is therefore unnecessary for me to consider whether clause VII Q(d) imposes liquidated

damages or a penalty.
A. The Common Law Anti-Deprivation Rule

17 The anti-deprivation rule forms a part of what is referred to as the "fraud on the bankruptcy law" principle. The essence of
the fraud on the bankruptcy principle is that parties cannot arrange their affairs through contract in a way that conflicts with the
operation of bankruptcy laws: Roderick ] Wood, "Direct Payment Clauses and the Fraud Upon the Bankruptcy Law Principle:
Re Horizon Earthworks Ltd. (Bankrupt)" (2014) 52:1 Alta LR 171 [Wood, "Fraud Upen the Bankruptcy"]; Anthony Duggan
et al, Canadian Bankruptcy and Insolvency Law, 3rd ed (Toronto: Emond, 2015) at 297.

I8  The chambers judge commented that there was some debate about whether the anti-deprivation rule applied in Canada and
the extent of its application. He ultimately concluded that it was clear that there was a common law rule, based on public policy,
that prevented parties from contracting out of bankruptcy law and that given the rule, he would determine whether clause VII
(Q)(d) was an attempt to contract out of bankruptey law. Deloitte submits that Canadian Jurisprudence recognizes the common
law anti-deprivation rule. Chandos does not deny the existence of the rule, but contends it has not enjoyed significant application
in Canada. My colleague, Wakeling JA, goes further and concludes that the common law anti-deprivation rule is not part of
Canadian law. I disagree with his conclusion.
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19 The fraud on the bankruptcy law principle traces its origins from England; by the 19th century, the principle's adoption was
certain enough to warrant commentary that "the law is too clearly settled to admit of a shadow of doubt" about its application:
Whitmore v. Mason (1861), 70 E.R. 1031 (Eng. K.B.) at 1034, (1861), 2 John. & H. 204 (Eng. K.B.).

20 The fraud on the bankruptcy law principle can be divided into two distinct sub-rules: Roderick J Wood, Bankruptcy and
Insolvency Law, 2nd ed (Toronto: Irwin, 2015) at 88 [Wood, "Bankruptcy and Insolvency"]. The first is the pari passit rule.
This rule invalidates contractual provisions that, if enforced during bankruptcy proceedings, would alter the bankruptcy scheme
of distribution. Provisions that offend the pari passu rule do not affect the size of the total pot of assets available to creditors
but allow certain creditors to receive more than their fair share: Duggan et al at 444; Wood, "Fraud Upon the Bankruptcy" at
177. Under the pari passu rule, it is irrelevant whether the contractual provision is triggered by insolvency; arrangements that
would have been enforceable against the debtor outside of bankruptcy proceedings, but would alter the scheme of distribution
after proceedings begin, are unenforceable against the trustee: Wood, "Fraud Upon the Bankruptcy™ at 177.

21 The second rule of the fraud on the bankruptcy law principle is the anti-deprivation rule. The anti-deprivation rule prevents
parties from agreeing to remove property from a bankrupt's estate in the event of insolvency that would have otherwise vested
in the trustee: Duggan et al at 297; Wood, "Fraud Upon the Bankruptcy" at 176. Provisions that offend the anti-deprivation rule
reduce the total pot of assets available to the bankrupt's creditors. As stated in Whitmore at 1034:

[N]o person possessed of property can reserve that property to himself until he shall become bankrupt, and then provide
that, in the event of his becoming bankrupt, it shall pass to another and not to his creditors.

22 Inmy view, the fraud on the bankruptcy law principle, including the anti-deprivation rule, has a clear jurisprudential and
policy basis that supports its application. The anti-deprivation rule was adopted from England and continues to apply in Canada,

23 There is no doubt that the pari passu rule applies in Canada. In AN. Bail Co. v Gingras, [1982] 2 S.C.R. 475, 54
N.R. 280 (5.C.C.), the Supreme Court dealt with a direct payment clause in a construction contract. The clause allowed the
property owner to pay any amounts owing to the general contractor directly to subcontractors to satisfy the general contractor's
obligations. When the general contractor entered ba nkruptcy, the trustee argued that this provision was no longer effective. While
the provision would not reduce the total amount available to creditors, the subcontractors receiving a direct payment would
have received more than what they would have under the applicable legislative scheme. The Supreme Court stated at 487 that:

It would be to disregard the Bankruptcy Act and deprive it of all meaning if the debtor of a bankrupt, instead of paying the
trustee, were authorized, by contract or some other means, to pay one or other of the creditors of the bankrupt as he saw fit.

24 Notably, the contractual arrangement in Bail would have been enforceable against the debtor outside of bankruptcy
proceedings. And even though, as a general rule, the trustee in bankruptcy enjoys no greater rights than the debtor, it would
have been inequitable to enforce the provision against the trustee to alter the legislated scheme of distribution.

25 This Court applied Bail to invalidate a similar provision in Horizon Earthworks Lid, Re, 2013 ABCA 302, 556 A.R. 344
(Alta. C.A.) [hereinafter Greenview], as offending the pari passu rule.

26 Canadian courts have also adopted the anti-deprivation rule: Hoskins, Re, [1877] 0.J. No. 16, 1 0.A.R. 379 (Ont. C.A.);
Iletmore, Re, [1924] N.B.J. No. 6, [1924] 4 D.L.R. 66 (N.B. C.A.); Westerman, Re. 1998 ABQB 946, 234 A.R. 371 (Alta.
Q.B.), rev'd on other grounds 1999 ABQB 708, 275 A.R. 114 (Alta. Q.B.); Knechtel Furniture Ltd, Re, [1985] O.J. No. 1265,
56 C.B.R. (N.S.) 258 (Ont. S8.C.): Daoust ¢. Cie de gestion Gar-lin Inc. (1982), 138 D.L.R. (3d) 61, 42 C.B.R. (N.S.) 50 (C.5.
Que.). Canadian Imperial Bank of Commerce v. Bramalea Inc. (1995),33 O.R. (3d) 692, [1995] O.J. No. 4884 (Ont. Gen. Div,
[Commercial List]), is often cited as the leading authority. The provision at issue in Bramalea would have allowed one party
to purchase their insolvent partner's partnership interest at the lesser of book value or fair market value. Blair J accepted the
respondent's argument, at 694, that:
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A provision in an agreement which provides that upon an insolvency, value is removed from the reach of the insolvent
person's creditors to which would otherwise have been available to them, and places that value in the hands of others ...
is void on the basis that it violates the public policy of equitable and fair distribution amongst unsecured creditors in

insolvency situations.

27 The Ontario Court of Appeal recently adopted Blair J's formulation of the rule: Aircell at paras 10-12. The rule was again
recently recognized by the Ontario Superior Court: HGC v IESO, 2019 ONSC 259 (Ont. S.C.J.) at para 100.

28 A judge of this Court has also recognized the anti-deprivation rule. At issue in /783882 Alberta Ltd. v Valin Industrial
Mill Installations Ltd., 2012 ABCA 62, 522 A.R. 285 (Alta. C.A.), leave to appeal to SCC refused, [2012] S.C.C.A. No. 180
(S.C.C.), was a contractual provision that conveyed an option that had the effect of depriving creditors of one of the debtor's
assets. McDonald JA concluded that the provision offended the common law anti-deprivation rule and was therefore invalid.
While McDonald JA was in dissent, the majority did not comment on the provision or the anti-deprivation rule.

29 There does not appear to be any decision that expressly rejects the anti-deprivation rule's application in Canada. Chandos
argues, however, that the Supreme Court of Canada's decision in Coopérants, Société mutuelle d'assurance-vie ¢. Raymond,
Chabot, Fafard, Gagnon Inc.,[1996] 1 S.C.R. 900, 133 D.L.R. (4th) 643 (S.C.C.) implicitly abandons the rule. This argument is
premised on the basis that the reasoning in Bramalea relied, in part, on the Quebec Court of Appeal decision that was overturned
by the Supreme Court of Canada in Coopérants. In my view, Coopérants does not reject the anti-deprivation rule's application in
Canada. The outcome in Coopérants turned on the fact that there was no evidence the contractual provision at issue prejudiced
creditors: Adrienne Ho, "The Treatment of Ipso Facto Clauses in Canada" (2015) 61:1 McGill L] 139 at 169.

30 The provision at issue in Coopérants allowed the debtor's co-owners. in the event of the debtor's insolvency, to purchase the
debtor's interest in certain immovable property at 75 percent of the property's fair market value, Though this type of provision
could potentially prejudice creditors, the Supreme Court determined that no prejudicial effect was apparent in the circumstances.
The property's fair market value was calculated without considering ownership restrictions that would affect the price obtained
through liquidation: Coopérants at para 42. The evidentiary record also lacked information about the property's appraisal value,
which prevented the Court from identi?’lyin g any prejudice: Coopérants at para 44. The Supreme Court stated at para 40 that:

The assets available for distribution to the other creditors are not diminished. Even if this may mean that the appellant's
claim is satisfied while unsecured monetary claims are not, the other unsecured creditors cannot complain because they
will not be suffering any harm.

31 The Supreme Court's reasoning in Coopérants is consistent with the anti-deprivation rule described in Bramalea. The anti-
deprivation rule is concerned with provisions that have a prejudicial impact on creditors. The rule has no application where the
prejudicial effect is not immediately apparent and the party seeking to have the contractual arrangement deemed unenforceable
has not established any prejudice.

32 In summary, the principle that parties cannot contract out of bankruptcy laws has a lengthy common law history, dating
back at least to the 18th century in England: Wood, "Fraud Upon the Bankruptcy" at 171. The anti-deprivation rule in particular
has received positive treatment from Canadian courts. Contracting parties cannot rely on provisions that are engaged by a
debtor's insolvency and remove value from the debtor's estate to the prejudice of creditors. Much like the pari passu rule, 1
accept that it would disregard the B/4 and deprive it of all meaning if a bankrupt could agree that assets would be diverted out
of its estate in the event of insolvency: Bail at 487.

B. Effect of the Statutory Ipso Facto Provisions

33 The BIA includes provisions invalidating certain types of contract clauses that take effect upon the occurrence of a
debtor's insolvency. However, the statutory provisions apply only to corporate restructuring, consumer proposals, and consumer
bankruptcies. None of the B/4 provisions applies to corporate bankruptcies, meaning that they do not apply in this case. Chandos
contends and my colleague concludes that the BI{ provisions codify and, in the present context, supplant the common law
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anti-deprivation rule. In my view, a more appropriate conclusion is that the statutory provisions were intended to expand the
common law to provide protection to debtors in situations where the anti-deprivation rule would not have protected them.

34 Provisions that offend the anti-deprivation rule are also referred to as ipso facto clauses, a term which encompasses
any provision that sets out the consequences of a debtor's insolvency: Black's Law Dictionary, 10th ed, sub verbo "ipso facto
clause"; Duggan et al at 296. However, not all ipso facto clauses offend the anti-deprivation rule. For example, some ipso facto
clauses operate to terminate executory agreements between an insolvent debtor and another contracting party: Duggan et al at
296; Wood, "Bankruptcy and Insolvency" at 178. Eliminating a debtor's opportunity to perform a contract does not necessarily
result in a deprivation of value that would prejudice creditors.

35 The United States Code expressly prohibits ipso facto provisions regardless of whether they offend the anti-deprivation
rule: 11 USC § 365(e); 11 USC § 541(c). The provisions read, in part:

365(e)(1) Notwithstanding a provision in an executory contract or unexpired lease, or in applicable law, an executory
contract or unexpired lease of the debtor may not be terminated or modified. and any right or obligation under such contract
or lease may not be terminated or modified. at any time after the commencement of the case solely because of a provision
in such contract or lease that is conditioned on —

(A) the insolvency or financial condition of the debtor at any time before the closing of the case;

(B) the commencement of a case under this title; or

(C) the appointment of or taking possession by a trustee in a case under this title or a custodian before such

commencement.

541(c)(1) ... an interest of the debtor in property becomes property of the estate ... notwithstanding any provision in an
agreement, transfer insfrument, or applicable nonbankruptcy law —

(B) that is conditioned on the insolvency or financial condition of the debtor. on the commencement of a case under
this title, or on the appointment of or taking possession by a trustee in a case under this title or a custodian before
such commencement, and that effects or gives an option to effect a forfeiture, modification, or termination of the

debtor's interest in property.

36 In contrast, section 65.1 of the BIA, which applies when a commercial debtor has filed a notice of intention or proposal,
is representative of the BIA's ipso facto provisions. The provision reads, in part:

65.1 (1) If a notice of intention or a proposal has been filed in respect of an insolvent person, no person may terminate or
amend any agreement, including a security agreement, with the insolvent person, or claim an accelerated payment, or a
forfeiture of the term, under any agreement, including a security agreement, with the insolvent person, by reason only that

(a) the insolvent person is insolvent: or
(b) a notice of intention or a proposal has been filed in respect of the insolvent person.

37 Sections 66.34 and 84.2 of the B/ are similarly worded and invalidate ipso facto clauses in the context of consumer
proposals and consumer bankruptcies, respectively. Notably, all of these sections mirror 11 USC § 365(e) but make no mention
of the property deprivation targeted by 11 USC § 541(c). In my view, this is because the BL4 provisions were primarily intended
to prohibit ipso facto clauses that terminate or modify executory agreements.
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38 The prohibition on ipso facto clauses initially applied only to commercial restructuring and consumer proposals, as
sections 65.1 and 66.34 of the B/ were enacted prior to section 84.2. In other words, Parliament first saw fit to prohibit the use
of certain ipso facto provisions in contexts where debtors are attempting to reach a compromise with their creditors. In those
contexts, it is important to maintain the status quo by allowing debtors to continue to rely on existing contractual relationships:
Ho at 146. Preserving such relationships helps provide debtors with the opportunity to successfully restructure their liabilities:
Crystalline Investments Ltd v Domgroup Ltd. (2002). 58 O.R. (3d) 549 (Ont. C.A.) at paras 6-8, (2002), 210 D.L.R. (4th) 659
(Ont. C.A.), affd 2004 SCC 3, [2004] 1 S.C.R. 60 (S.C.C.). The same concern is not as pressing with respect to a corporate
bankruptcy, as the corporate entity is destined for liquidation: Ho at 182.

39 For consumers, the ipso facto provisions provide further protection, preventing creditors from terminating basic services
even where the debtor has failed to make required payments: B/4, ss 66.34(3), 84.2(3).

40  For example, section 66.34(3) provides:

66.34 (3) Where a consumer proposal has been filed in respect of a consumer debtor, no public utility may discontinue
service to that consumer debtor by reason only that

(a) the consumer debtor is insolvent,
(b) a consumer proposal has been filed in respect of the consumer debtor, or

(c) the consumer debtor has not paid for services rendered, or material provided. before the filing of the consumer

proposal

until the consumer proposal has been withdrawn, refused by the creditors or the court, annulled or deemed annulled.

41 In the 2009 amendments to the BIA, the ipso facto prohibitions were extended to consumer bankruptcies. This was
motivated by the "fresh start” principle that stems from the discharge available to consumer bankrupts. Prohibiting ipso Jacto
termination clauses ensures that a debtor seeking a fresh start cannot be "unreasonably evicted from their home, denied basic
and essential services or denied other benefits to which they would otherwise be entitled": Duggan et al at 296, citing Industry
Canada, Bill C-55 Clause-by-Clause Analysis (6 September 2011), The Senate Standing Committee on Banking, Trade and
Commerce, which recommended the reform, similarly stated that ipso facto clauses "should be unenforceable in order to ensure
that debtors continue to have access to the basic services that they and their families need": Senate, Standing Committee on
Banking, Trade and Commerce, Debtors and Creditors Sharing the Burden: A Review of the Bankrupitcy and Insolvency Act
and the Companies' Creditors Arrangement Act (November 2003) at 75 (Chair: Hon Richard H. Kroft). This concern has no

bearing on corporate bankruptcies.

42 The statutory provisions exhibit a debtor-protection purpose with two facets. First, they ensure that consumer and corporate
debtors seeking to restructure their affairs have the time and resources to do so by maintaining the status quo. Second, the
provisions extend protection to all consumer debtors to prevent the termination of basic services and executory agreements.
This protection recognizes the impact such terminations would have on individuals and their families. These purposes are either
less pressing or completely inapplicable to corporate bankruptcies, which may explain why the statutory provisions were not
extended to those situations. Moreover, the debtor-protection purpose of the statutory provisions stands in contrast to the anti-
deprivation rule, which protects creditors by ensuring a fair and equitable distribution of the debtor's estate: Bramalea at 694.
In my view, this difference in purpose suggests that the statutory provisions expanded the common law. It does not lead to the
inference that the common law rule was replaced.

43 Furthermore, the B/4 provisions represent only a partial codification of the anti-deprivation rule: Wood, "Bankruptcy
and Insolvency" at 90. None of the statutory provisions mentions a deprivation of assets from the debtor's estate — the sole
concern of the anti-deprivation rule. In my view, there are at least some deprivations of property that would not be considered
a termination, amendment, acceleration, or forfeiture of a term caught by the language of the statutory provisions. Professor
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Wood also notes that "there may be instances where the transaction arises out of a grant rather than an agreement or involves
a transfer of an asset to a third party so as to take it outside the ambit of the statutory provision[s]": Wood, "Bankruptcy and
Insolvency" at 90.

44 Even if the B4 provisions do fully capture the common law rule, their scope is certainly much broader. The anti-
deprivation rule is not generally concerned with the termination of agreements unless value is removed from the debtor's estate.
The anti-deprivation rule also differentiates between the defeasance of an absolute interest and grants that create limited interests
from the outset, holding that the latter are enforceable: Be/mont Park Investments Pty Ltd. v. BNY Corporate Trustee Services
Lid., [2011] UKSC 38 (UK. S.C.) at paras 84-87, (2011), [2012] 1 All E.R. 505 (UK. S.C.); Knechtel. The BIA provisions
do not have the same limitation, extending their application to interests such as leases and licenses: Wood, "Bankruptcy and
Insolvency" at 90. I conclude that expansion of the common law in the restructuring and consumer bankruptcy contexts does
not mean that the anti-deprivation rule was eliminated for corporate bankruptcies,

45 In my view, the distinctions between the Statutory provisions and the common law anti-deprivation rule prohibit the
inference that the statutory provisions have occupied the field with respect to ipso facto clauses. As the BIA provisions and the
anti-deprivation rule serve different purposes, and the overlap between them is not extensive, Parliament's legislative prohibition
of one type of clause does not invite the inference that it condones the other. The statutory provisions expand the common law,
protecting debtors by prohibiting ipso facto clauses that would not have been caught by the anti-deprivation rule. The anti-
deprivation rule continues to apply, protecting creditors by ensuring that a bankrupt's property is distributed in accordance with
the BIA's scheme of distribution.

C. The Test for Applying the Anti-Deprivation Rule

46 Even if the anti-deprivation rule applies in Canada, Chandos contends that it does not invalidate good faith commercial
transactions and urges this Court to adopt the test enunciated by the United Kingdom Supreme Court in Belmont. The court
concluded that the anti-deprivation rule does not apply to "bona fide commercial transactions which do not have as their
predominant purpose, or one of their main purposes, the deprivation of the property of one of the parties on bankruptcy":
Belmont at para 104. rThis test looks at the purpose of the provision rather than its effect. I decllline to adopt Be/mont. The purpose-
based test articulated in Be/mont is inconsistent with Canadian cases applying the anti-deprivation rule and would eliminate
virtually all of the rule's utility.

47 Canadian cases applying the anti-deprivation rule adopt an effects-based approach to determining the validity of a
contractual provision: Wood, "Bankruptcy and Insolvency" at 89-90. Blair J in Bramalea, stated that the fraud on the bankruptcy
law principle targets "not necessarily 'fraud' in the sense of dishonesty or impropriety, but fraud in the effect": Bramalea at 694.
And while the Supreme Court of Canada did not address the issue directly in Coopérants, an effects-based approach is implicit
in the court's determination that no prejudicial effect was evident in the circumstances: Coopérants at para 44,

48 Cases dealing with the pari passu rule similarly apply an effects-based approach. Bail and Greenview both dealt with
contractual provisions allowing payments to be made directly to subcontractors to satisfy the obligations of a general contractor.
Such provisions are generally motivated by the inability of subcontractors to acquire liens over public lands: Greenview at
para 31; Bail at 483-484. The provisions clearly served a legitimate commercial purpose. Nevertheless, applying them after the
general contractor had entered bankruptcy proceedings would have operated to disrupt the bankruptcy scheme of distribution.
Both this Court and the Supreme Court of Canada refused to allow such a result,

49 In Belmont at paras 78-79, the court distinguished between the anti-deprivation rule and the pari passu rule, holding
that a purpose-based approach applies only to the former. However, both rules stem from the basis that it would be inequitable
to creditors if parties could contract out of the bankruptcy scheme. I see no principled basis to adopt differing standards for

the two rules.

50 Furthermore, adoption of a purpose-based approach in the United Kingdom has received criticism for defeating the purpose
of the anti-deprivation rule. Professor Worthington notes that “insisting that breach of the [anti-deprivation] rule depends on a
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deliberate intention to evade the insolvency law effectively emasculates this limb of the [fraud on the bankruptcy principle]":
Sarah Worthington, "Good Faith, Flawed Assets and the Emasculation of the UK Anti-Deprivation Rule" (2012) 75:1 Mod L
Rev 112 at 117. Professor Wood similarly concludes that Canadian courts should not adopt a purpose-based test: Wood, "Fraud
Upon the Bankruptcy" at 184. The purpose of the anti-deprivation rule is to ensure that contracting parties cannot opt out of
the distribution of assets mandated by the B/4. This purpose is best served by invalidating provisions that operate in the event
of insolvency and have the effect of prejudicing creditors.

51 Finally, I do not accept that an effects-based approach would inappropriately undermine the values of freedom of
contract and party autonomy, given the creditor-protection purpose of the fraud on the bankruptcy principle. The Supreme
Court recognized this in Coopérants at para 41, stating that contracts signed in good faith should be respected, "unless the
obligations contained therein are prejudicial to the other creditors and give rise to an unjust preference in light of all the
circumstances" [emphasis added]. Freedom of contract is a much more central consideration when enforcing provisions that
have been negotiated by the parties they affect. A party who might become insolvent has no motivation to negotiate a clause
that directs property out of its estate upon insolvency. At the moment the clause becomes operative, the insolvent party is set
to lose the property regardless of the contractual provision. The creditors who are impacted by the clause do not have a seat
at the negotiating table.

52 Forall of these reasons, I decline to adopt the purpose-based approach espoused in Be/mont. Canadian authorities on the
anti-deprivation rule support an effects-based approach to determining whether a provision is enforceable against the trustee in
bankruptcy. Moreover, [ agree with the conclusion that considering the purpose of a contractual provision would all but sterilize
the anti-deprivation rule. The anti-deprivation rule applies to provisions that operate in the event of insolvency and, in effect,
remove value from a bankrupt's estate to the prejudice of the bankrupt's creditors. It follows that I do not endorse the new test

proposed by my colleague.
VI. Application

53 The chambers judge correctly identified the existence and application of the fraud on the bankruptcy principle in Canada.
In outlining the scope of the anti-deprivation rule, however, the chambers judge efred. The chambers judge adopted the purpose-
based approach set out by the Supreme Court of the United Kingdom in Belmont. He stated that if the clause were a genuine
pre-estimate of damages, or a bona fide commercial transaction not premised on the avoidance of bankruptcy laws, it would
have to be upheld.

54 As 1 have indicated, the proper approach is to look at the effect of clause VIT Q(d), rather than its purpose. Whether the
provision is a liquidated damages or penalty clause is a separate analysis.

55 Looking at the effect of clause VII Q(d), this case is not comparable to Coopérants, where there was no established
prejudice to creditors. Clause VII Q(d) effectively redirects $126,818.39 to Chandos that would have otherwise formed part
of Capital Steel's estate and gives Chandos a further claim for $10.511.66. Other provisions of Clause Q address the ability of
Chandos to complete the work, to recover the cost to complete the work, and to withhold a percentage of the contract price until
all warranties have expired. It is only Clause VII Q(d) which is at issue. While Chandos undoubtedly has legitimate commercial
interests it was seeking to protect, it would conflict with the B/A's scheme of distribution if Chandos could elevate itself to a
preferred status through such a contractual arrangement. The common law anti-deprivation rule invalidates clause VII Q(d) and
Chandos cannot rely on the provision in defence of a claim for payment by the trustee.

56 Given that clause VII Q(d) contravenes the common law anti-deprivation rule, it is unnecessary to address whether it

also would constitute an unenforceable penalty.
VII. Conclusion

57  The appeal is allowed. Chandos is not entitled to rely on clause VII Q(d) of the subcontract against Deloitte, the trustee

in bankruptcy.
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Contracts --- Remedies for breach — Contractual remedies — Penalty or liquidated damages
Contract between plaintiff and defendant granted plaintiff exclusive right to provide waste disposal services to defendant's
restaurant for five years — Contract included liquidated damages clause that provided defendant could be required to pay
full amount owing under remaining term of contract in event that defendant unlawfully terminated contract — Plaintiff was
supposed to pick up garbage twice per week but only showed up once per week on five occasions within six-month time period
— Plaintiff failed to provide credit as promised so defendant terminated contract — Plaintiff brought action against defendant
for liquidated damages in accordance with contract — Action dismissed — Trial Jjudge held that liquidated damages clause
could not be upheld as bona fide liquidated damages — Plaintiff appealed — Appeal dismissed — Clause in contract claimed
as liquidated damages amount equal to amount of monthly charges plus applicable sales taxes that would ordinarily become
due to contractor for balance of term — This was measurement of gross income and not genuine pre-estimate of loss of net
profit in context of contract between parties — It was unreasonable and oppressive response to repudiation of contract, and
therefore penalty. not genuine pre-estimate of damages — It was unfair and inequitable to charge gross income amount when
loss suffered by plaintiff was loss of net profit liquidated damages provision in contract.
Contracts - Performance or breach — Breach — Miscellaneous
Contract between plaintiff and defendant granted plaintiff exclusive right to provide waste disposal services to defendant's
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full amount owing under remaining term of contract in event that defendant unlawfully terminated contract — Plaintiff was
supposed to pick up garbage twice per week but only showed up once per week on five occasions within six-month time period
— Plaintiff failed to provide credit as promised so defendant terminated contract — Plaintiff brought action against defendant
for liquidated damages in accordance with contract — Action dismissed on other grounds — Trial judge held that breaches of
contract by plaintiff did not amount to sufficient breach so as to entitle defendant to cancel contract and avoid its obligations
under it — Defendant had complained but then backed off and continued to accept and pay for plaintiff's services for several
months — Defendant could not wait several months to elect to end contract and rely on breaches that occurred several months
before — Plaintiff appealed — Appeal dismissed.

APPEAL from judgment reported at Super Save Disposal (Alberta) Ltd. v. Shemvei Enterprises Ltd. (2016), 2016 ABPC 224,
2016 CarswellAlta 2143 (Alta. Prov. Ct.), dismissing action for breach of contract.

K.P. Feehan J.:
I. Overview

I Super Save appeals a Provincial Court of Alberta Small Claims decision of Judge D.G. Ingram in which he found that a
clause in a waste disposal service contract was unenforceable as being a penalty rather than a liquidated, fair pre-estimate of
probable damage. The clause purported to set out as liquidated damages, in the event that Shenwei unlawfully terminated the
agreement, an amount equal to the amount of monthly charges plus applicable sales taxes that would ordinarily become due to
Super Save for the balance of the term of the contract. He found he had equitable jurisdiction to relieve against a penalty and
therefore dismissed Super Save's civil claim for liquidated damages.

contract for the provision of continuing services the loss of income stream, gross income, does not on its face represent a
close approximation of the maximum damages recoverable at common law, net profit, and the clause cannot be upheld as a
hona fide liquidated damages clause. This conclusion is correct at law regardless of whether the financial calculation of the
difference between gross income and net profit is not extreme:; it is the quality and not solely the quantity o-"fthe difference that
is determinative in a contract for the provision of continuing services.

2 I agree with Judge Ingram's conclusion that the clause in question was "extravasant and unconscionable”, that in a
£ £ £ q g

I1. Standard of Review

3 The standard of review when the Court of Queen's Bench sits as a civil appellant court was summarized in Kieller v
John Doe, 2008 ABQB 783 (Alta. Q.B.) at para 39, (2008), 1 Alta. L.R. (5th) 130 (Alta. Q.B.), a decision of Justice Moen
of this Court:

The standard of review to be applied by a civil appeal court is correctness in relation to questions of law (Housen v
Nikolaisen, 2002 SCC 33 (CanLlI), [2002] 2 SCR 235; R v Sehn. 2005 ABCA 203 (CanLII), 371 AR 14) and palpable
and overriding error in terms of findings of fact (Stein v The Ship "Kathy K", 1975 CanLIl 146 (SCC),[1976] 2 SCR 802;
527353 Alberta Ltd v Stedelbauer Chevrolet Oldsmobile (1975) Ltd (2001), 2001 ABQB 909 (CanLlII). 302 AR 316 at
321 (QB)) and factual inferences (Housen at para 25). A palpable and overriding error occurs where the trial judge makes a
manifest error, ignores conclusive or relevant evidence, misunderstands the evidence or draws erroneous conclusions from
it (Toneguzzo-Novell (Guardian ad litem of) v Burnaby Hospital. 1994 CanLIl 106 (SCC).[1994] 1 SCR 114 at para 13,
110 DLR (4th) 289, cited in MacCabe v Westlock Roman Catholic Separate School District, 2001 ABCA 257 (CanLlIl)
at para 21, 293 AR 41). In terms of findings of mixed fact and law where the issue is the application of a legal standard to
a set of facts, the standard of review is palpable and overriding error. However, if the trial judge made an extricable error
in principle with respect to the characterization of the standard or its application, the error may amount to an error of law,
which is subject to the standard of correctness: Housen at paras 26-36.

See also McCallum v. Edmonton Frame and Suspension (2000) Ltd.. 2016 ABQB 271 (Alta. Q.B.) at para 50, a decision
of Justice Graesser of this Court.
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I11. Legal History

4 The original Provincial Court Civil Claim of Super Save was filed August 7, 2014 and amended April 21, 2016. It
claimed $20,605.65 and costs, of which $19.401.47 was claimed as liquidated damages. At trial, the officer of Super Save
said the amount was 48 months times $363.16 plus GST: $18,303.26. The remainder. which comprised a debt claim, was later

withdrawn, as being double counting.

5 The original Dispute Note of Shenwei was filed October 24, 2014 and amended May 3. 2016. It acknowledged the waste
disposal service contract and its termination of that contract on the basis that Super Save had failed to provide the services
for which it had contracted, and had failed to pay promised credits to Shenwei for work not done. It defended on the basis
of fundamental breach of contract or breach of a fundamental term, the right to repudiate the contract, the assertion that the
liquidated damages clause was in fact a penalty at law, and that Super Save had failed to mitigate its damages.

6 The matter proceeded to small claims trial on September 6, 2016 and Reasons for Decision were issued by Judge Ingram on
September 27, 2016. The Notice of Appeal was filed in the Provincial Court on October 17, 2016 and in the Court of Queen's
Bench on November 1, 2016.

IV. Grounds of Appeal

7 Super Save says the trial judge erred in law and in fact in finding the liquidated damages claimed amounted to a penalty
and was not a genuine pre-estimate of damages. It says the trial judge was wrong in not finding that a loss of the entire income
stream resulting from the breach of contract was a close approximation of the maximum damages recoverable at common law
such that it was a bona fide liquidated damages clause. Super Save also says the trial judge made findings of fact not supported
by the evidence, if there was evidence to support his findings he erred in law in admitting that evidence, and he erred in law in
finding that the onus was on Super Save to prove the liquidated damages claim was a genuine pre-estimate of damages rather
than on Shenwei to prove that the liquidated damages claim was a penalty.

V. The Contract |

8 The waste disposal services contract in dispute was effective March 1, 2013 to March 1. 2018 and provided for twice
weekly removal of six yards of waste at an initial monthly charge of $328.65 plus tax which was to increase over time to
$381.32 per month plus tax.

9 The disputed term in the contract was paragraph 11: Failure to Perform. It provided that if Shenwei unlawfully repudiated
the agreement prior to its expiration and if Super Save accepted the repudiation, Shenwei would be required to pay "as liquidated
damages, an amount equal to the amount of the monthly charges plus applicable sales taxes that would ordinarily become due
to the contractor for the balance of the term", Paragraph 11 also provided that "the foregoing liquidated damages are an accurate
calculation of the anticipated lost income stream to the contractor for the balance of the term of the agreement” and were not

"imposed as penalty",

10 There was no argument before me, nor in the Court below, as to whether the termination of the contract by Shenwei
for failure to perform by Super Save was an "unlawful repudiation”, and that seminal issue is therefore not before me for
determination on this appeal. Additionally, although the defence of fundamental breach of contract or breach of a fundamental
term of the contract was argued before the Court of first instance, it was not before me on appeal.

IT Judge Ingram found that Super Save had failed to pick up garbage on May 7, 14 and 17, July 22 and October 5. 2013 as
contracted. He found that Shenwei had provided advice to Super Save that it wished to terminate the agreement on both August
29 and September 5, 2013, and that in response, Super Save had promised credits for the missed services but those credits were
never paid. He also found that Shenwei stopped the service on January 4, 2014 and made an agreement with a competitor to
pick up their waste effective January 1, 2014. On January 13, 2014, Super Save advised Shenwei that it was entitled to accept
repudiation of the agreement, in which case Shenwei would be responsible for payment of liquidated damages in the sum of
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$18,684.68. Again, there was no allegation that the repudiation was unlawful. On March 18, 2014. Super Save issued a formal
termination and demand for payment.

12 Shenwei said that due to the failure of Super Save to pick up garbage when agreed, its restaurant business was put at risk.
The garbage in question consisted of thrown out left-over foods of various kinds and failure to dispose of the garbage promptly
resulted in the garbage becoming smelly, infected with bacteria and vermin, and left the restaurant in an unclean and unhealthy
condition which brought complaints from neighbours and concern over City health fines.

VI. The Liquidated Damages vs. Penalty Determination

13 Judge Ingram found as a matter of judicial notice that the waste disposal to be provided by Super Save required the
incurring of operation and service costs by Super Save. He said:

It is apparent the plaintiff would have had to operate trucks to remove the waste which would involve the expenditure
of money, to hire persons to operate the trucks, and equipment used in connection with them. The plaintiff would have
had to pay wages, buy gasoline, have insurance, pay waste disposal fees at the landfill or other place where the waste
was disposed of, and would have had other operating costs which would have been incurred in the event that the service
would have continued.

14 He concluded that what Super Save had actually lost was in reality not the gross "anticipated lost income stream to
the contractor for the balance of the term" but the net profit they should reasonably have expected from the contract. He said
although there was no evidence before him on the cost of the provision of continuing services, there was no doubt a significant
difference between the gross income and the net profit. He said the attempt to claim gross income, when all that had been lost
was anticipated net profit, would have been a windfall of unspecified amount to Super Save. He said this term of the contract
was "extravagant and unconscionable, and therefore a penalty".

15 During argument, counsel for Super Save represented, although this was not in evidence before me or the Court below,
that the quantitative difference between Super Save's gross income and net profit was very small because of what he called the
synergies in this business. He said that a typical garbage pickup route would have beTween 80 and 100 customers, and perhaps
up to 120 customers, per day such that a loss of one customer would not considerably reduce the cost incurred by Super Save to
provide the service. It still would have to pay the driver, pay for gasoline, waste disposal fees and general administration costs,
maintain and insure the trucks, and continue to incur virtually every other ongoing cost to do business. He said in some contracts
there may be a significant quantitative difference between gross income and net profit, such as in a pure service contract, while
in other contracts, such as "sign contracts”, there would be little or no difference between those figures.

16 Judge Ingram was entitled to take judicial notice of the commercial distinction between the concepts of gross income
and net profit as being clearly non-controversial or beyond reasonable dispute, so notorious or generally accepted as not to
be the subject of debate among reasonable persons, and capable of immediate and accurate demonstration by resort to readily
accessible sources of indisputable accuracy: R. v. Potts (1982), 66 C.C.C. (2d) 219 (Ont. C.A.); Sopinka, Lederman & Bryant,
The Law of Evidence in Canada (2nd) at 10535,

17 Judge Ingram reviewed and relied upon Dunlop Pneumatic Tyre Co. v. New Garage & Motor Co. (1914), [1915] A.C.
79(UK.HL.), 32262 B.C. Ltd. v. See-Rite Optical Lid., [1998] 9 W.W.R. 442 (Alta. C.A.), Langille v. Keneric Tractor Sales
Lid (1987), 19 D.L.R. (4th) 652 (S.C.C.), and Super Save Disposal Inc. v. Tristar Cap & Garment Ltd., 2014 BCSC 690 (B.C.
§.C.), in concluding that it is the duty of the Court in equity to determine whether accreted payments set out in a contract are
"in truth a penalty or liquidated damages".

18 Quoting at para 21 from Dunlop Tyre, he said:

[t will be held to be a penalty if the sum stipulated for is extravagant and unconscionable in amount in comparison with
the greatest loss that could conceivably be proved to have followed from the breach.
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19 Quoting at para 22 from 32262 B.C. Ltd,, he said it was a concern of the courts to seek fairness and reasonableness,
and that judicial interference would be justified if the contractual result would otherwise be a grossly punitive response to the
problem which it addressed. This case relied upon the decision in H.F. Clarke Lid v Thermidaire Corp. (1974), 54 D.L.R.
(3d) 385 (S.C.C.) where Chief Justice Laskin commented on the role of the courts in interpreting contractual provisions as
damages or penalty clauses and said that the concern of the courts is one of fairness and reasonableness in the surrounding
circumstances (at p 392).

20 Quoting at para 23 from Langille, he relied upon the general contract principle that an award should put the plaintiff in
the position he would have been had the defendant fully performed his contractual obligations.

21 Quoting at para 24 from 7riStar Cap, he said it was settled law that the enforceability of a liquidated damages clause
turns on whether it is a genuine pre-estimate of a party's expected loss in the event of a breach of contract or a penalty that is
so oppressive or unreasonable that equitable intervention is justified to prevent injustice.

22 Indefining what constitutes a penalty, Pitch & Snyder in their text Damages for Breach of Contract say at p 6-3:

A penalty clause is not a genuine pre-estimate of damages. Instead it is inserted for the purpose of compelling performance
of contractual obligations. It is classically called an in rerrorem clause and the alleged estimate is so unreasonable that it
justifies the equitable intervention of the court to prevent oppression or injustice.

See also Bodkin Leasing Corp. v. Mighty Moose Holdings Ltd., [2014] A.J. No. 546 (Alta. Q.B.), a decision of Master
Prowse of this Court; Ashland Scurlock Permian Canada Ltd. v. Nesi Energy Marketing Canada Ltd. (Trustee of), [1998)
A.J. No. 678 (Alta. Q.B.), a decision of Justice Forsyth of this Court: and Xerox Canada Ltd. v Accurate Data Services
Ine., [2013] A.J. No. 1395 (Alta. Q.B.), a decision of Master Robertson of this Court.

23 A fresh view of the law in this area was recently had by the British House of Lords in Cavendish Square Holding B.1. v.
Talal El Makdessi, [2015] UKSC 67 (U.K. S.C.). It said as a foundational statement of law at para 9:

The distinction between a clause providing for a genuine pre-estimate of damages and a penalty clause has remained
fundamental to the modern law, as it is currently understood. The question whether a damages clause is a penalty falls
to be decided as a matter of construction therefore as at the time that it is agreed [authorities deleted]. This is because it
depends on the character of the provision, not on the circumstances in which it falls to be enforced.

24 Clearly, at the time of the signing of the contract, the quantum of the difference between future gross income and net
profit is not calculable, but the qualitative difference is obvious. This importance of the qualitative aspect of the distinction is
consistent with the qualitative requirement for proof of irreparable harm as the second criteria for an interlocutory injunction or
stay of proceedings; see Metropolitan Stores (MTS) Ltd. v. Manitoba Food & Commercial Workers, Local 832,[1987] 1 S.C.R.
110 (S8.C.C.) and RJR-MacDonald Inc. v. Canada (Attorney General), [1994] 1 S.C.R. 311 (S.C.C.).

25  The British House of Lords in Cavendish went on to say at para 31:

The real question when a contractual provision is challenged as a penalty is whether it is penal, not whether it is a pre-
estimate of loss. These are not natural opposites or mutually exclusive categories. A damages clause may be neither or both.

26 It analyzed the three leading cases in England, Clydebank Engineering & Shipbuilding Co. v Yzquierdo (1904), [1905]
A.C. 6 (UK. H.L.), Public Works Commissioner v. Hills, [1906] A.C. 368 (South Africa P.C.), and Dunlop Tyre, it concluded
that the legal issue is not quantum but the penal nature or quality of the contract (see paras 131-138).

27 A similar conclusion was reached in the decision of Dial Mortgage Corp. v. Baines (1980), 15 Alta. L.R. (2d) 211 (Alta.
Q.B.), a decision of Justice J.B. Feehan where he concluded at p 220:
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Reasonableness of the sum or formula adopted seems to be the key consideration, and if it is concluded that the sum or
formula in question is not set properly in regards to the estimated loss, it will be seen as a penalty clause even though, on
some occasions, the loss that could be estimated would equal or surpass the sum or formula agreed upon.

28 Judge Ingram determined that the clause in question before him was not a genuine, covenanted pre-estimate of damage
recoverable at common law but was extravagant and unconscionable. Relying upon the equitable jurisdiction of the Court, and
the duty of the Court to strive for faimess and reasonableness, he determined that judicial interference was Justified as the
contractual result would be oppressive and a grossly and punitive response to the repudiation of the contract.

29 He said cases for the supply of goods where there is no ongoing provision of services to be performed by the party
accepting the repudiation of the contract are to be distinguished from cases for continuing supply of services with ongoing costs
of doing business, on the basis that in the former there is no appreciable difference between gross income and net profit after the
supply of the goods under the contract: see 4/west Neon Signs Ltd. v. Henze (1989), 105 A R. 343 (Alta, C.A.); 32262 B.C. Ltd.
v. Besler, [2000] A.J. No. 141 (Alta. Q.B.), a decision of Justice Acton of this Court; 32262 B.C. Ltd. v. G. Pataki Enterprises
Lid., [1998] A.J. No. 313 (Alta. C.A.); and DirectCash ATM Processing Partnership v. 564024 Alberta Inc., 2006 ABPC 112
(Alta. Prov. Ct.), a decision of Judge O'Ferrall, now a member of our Court of Appeal.

VII. Conclusion

30 I agree with Judge Ingram. The clause as set out in paragraph 11 of the contract which claims as liquidated damages
an amount equal to the amount of the monthly charges plus applicable sales taxes that would ordinarily become due to the
contractor for the balance of the term is a measurement of gross income and not a genuine pre-estimate of loss of net profit in
the context of the contract between the parties. It is an unreasonable and oppressive response to the repudiation of the contract,
and therefore a penalty, not a genuine pre-estimate of damages. This is not because there was any proof before the trial judge of
the quantitative difference between the gross income and net profit figures, but because qualitatively it is unfair and inequitable
to charge a gross income amount, whatever it is, when the loss suffered by Super Save was loss of net profit, whatever it is,
on a liquidated damages provision in a contract.

31 Tuphold the decision of Judge Ingram in dismissing Super Save's civil claim.
VIII. Costs

32 Shenwei is awarded taxable costs on a party and party basis in this Court and in the Court below.
Appeal dismissed
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Insurance - Contract of indemnity — Subrogation — Defences to subrogated action — Waiver of subrogation rights
Insurance policy covered owner for loss of vessels — Policy contained waiver of subrogation clause stating that insurer waived
right of subrogation against charterers — Owner lost vessel as result of charterer's negligence — Owner received payment
under insurance policy and then brought successful action against charterer for damages — Appeal by charterer was allowed
— Court of Appeal held that waiver of subrogation clause was established exception to doctrine of privity of contract and that
charterer could rely on clause as defence to action — Appeal by owner dismissed — Two requirements for relaxing doctrine
of privity of contract were clearly met in circumstances.
Contracts - Parties to contract — Privity — Third party beneficiary — General
Insurance policy covered owner for loss of vessels — Policy contained waiver of subrogation clause stating that insurer waived
right of subrogation against charterers — Owner lost vessel as result of charterer's negligence — Owner received payment
under insurance policy and then brought successful action against charterer for damages — Appeal by charterer was allowed
— Court of Appeal held that waiver of subrogation clause was established exception to doctrine of privity of contract and that
charterer could rely on clause as defence to action — Appeal by owner dismissed — Two requirements for relaxing doctrine
of privity of contract were clearly met in circumstances. |
Assurance --- Contrat d'indemnisation — Subrogation — Moyens de défense a une action subrogatoire — Renonciation au
droit a la subrogation
Police d'assurance couvrant le propriétaire contre la perte de navires — Police comprenait une clause de renonciation 2 la
subrogation énongant que I'assureur renonce a son droit 4 la subrogation a I'encontre des affréteurs — Propriétaire a perdu un
navire en raison de la négligence de l'affréteur — Propriétaire a obtenu un paiement en vertu de sa police d'assurance et a ensuite
obtenu gain de cause contre I'affréteur dans une action en dommages et intéréts — Pourvoi de l'affréteur a été accueilli — Cour
d'appel a conclu que la clause de renonciation a la subrogation constituait une exception fondée sur des principes a la régle
du lien contractuel et que I'affréteur pouvait invoquer cette clause pour se défendre contre I'action — Pourvoi du propriétaire
a été rejeté — Deux exigences permettant l'assouplissement de la régle du lien contractuel ont été clairement satisfaites dans
les circonstances.
Contrats - Parties au contrat — Lien contractuel — Tiers partie bénéficiaire — En général
Police d'assurance couvrant le propriétaire contre la perte de navires — Police comprenait une clause de renonciation a la
subrogation énongant que I'assureur renonce 4 son droit 4 la subrogation a I'encontre des affréteurs — Propriétaire a perdu un
navire en raison de la négligence de I'affréteur — Propriétaire a obtenu un paiement en vertu de sa police d'assurance et a ensuite
obtenu gain de cause contre l'affréteur dans une action en dommages et intéréts — Pourvoi de I'affréteur a été accueilli — Cour
d'appel a conclu que la clause de renonciation a la subrogation constituait une exception fondée sur des principes a la régle
du lien contractuel et que I'affréteur pouvait invoquer cette clause pour se défendre contre l'action — Pourvoi du propriétaire
a été rejeté — Deux exigences permettant l'assouplissement de la régle du lien contractuel ont été clairement satisfaites dans
les circonstances.
The owner carried on business as a provider of dredging, pile-driving and related services. Occasionally the owner chartered
vessels to third parties. The charterer chartered a derrick barge to carry out work on a natural gas pipeline. The barge was
insured by the owner under a Hull Subscription Policy. The policy contained a waiver of subrogation clause which stated that
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the insurers waived any right of subrogation against any charterer. The charterer contracted with the owner for the owner's
personnel to operate the crane and winches on board the barge. The charterer assumed full responsibility for towing the barge
to and from the work site and for maintaining the safety and condition of the barge. The barge sunk at the work site in stormy
weather, two weeks after being towed to the site. The owner recovered the sum of $1.128.365.57 from the insurers, and entered
into an agreement with the insurers to pursue a legal action against the charterer in negligence.

The owner brought an action for damages against the charterer, and was awarded Judgment in the amount of $949,503. The
trial judge held that the loss was owing to the charterer's negligence. The trial judge concluded that there was insufficient clear
and cogent evidence to enable him to conclude that the owner agreed to extend its own insurance to cover any risk of loss by
the charterer during the charter period. The trial Judge further concluded that the insurers were not precluded from bringing a
subrogated action against the charterer on the basis that the charterer was an "additional insured" under the policy. The trial
Jjudge held that the charterer could not rely on a contractual term in the policy, as it was not a party to the policy. The trial judge
held that for the same reason, the charterer could not rely on the waiver of subrogation clause in the policy, as no sufficient
reason existed to relax the doctrine of privity of contract in the circumstances. The trial judge awarded the owner costs, and held
that the owner was entitled to increased costs. The charterer's appeal to the Court of Appeal was allowed. The Court of Appeal
agreed that the claim was wholly subrogated, and held that the charterer could rely on the waiver of subrogation clause in the
policy in the circumstances. The Court of Appeal held that "waiver of subrogation" clauses in contracts of insurance constituted
an exception to the doctrine of privity of contract in circumstances where the third-party beneficiary is not a party to the policy,
but nonetheless falls within the contractual definition of those to whom coverage is extended. The Court of Appeal awarded
the charterer its costs there and at the court below. The owner brought an appeal.

Held: The appeal was dismissed.

Generally, the doctrine of privity provides that a contract can neither confer rights nor impose obligations on third parties. The
charterer was a third-party beneficiary who normally would be precluded from enforcing or relying on the terms of the policy
in effect between the owner and its insurers. A principled exception to the common law doctrine of privity of contract has been
introduced by recent caselaw. The threshold requirement for the exception is that the parties to the contract must have intended
the relevant provision to confer a benefit on the third party. Secondly, the activities performed by the third party seeking to rely
on the contractual provision must be the very activities contemplated as coming within the scope of the contract in general, or
the provisioﬁ in particular. There was no question that the parties intended to extentﬁ the benefit under the waiver of subrogation
clause to a class of third-party beneficiaries whose membership included the charterer. A plain reading of the provision did not
support the owner's claim that the provision could only be enforced by the owner on the charterer's behalf and not by the charterer
acting independently. The owner and the insurers could not unilaterally revoke the charterer's rights under the provision once
they had developed into an actual benefit. The charterer became for all intents and purposes a party to the initial contract for
the limited purpose of relying on the waiver of subrogation clause, at the point at which its rights crystallized. The activities
of the charterer in issue arose in the context of the relationship of the charterer to the owner as a charterer, the very activity
anticipated in the insurance policy pursuant to the waiver of subrogation clause. The two requirements for relaxing the doctrine
of privity were clearly met in the circumstances. In addition, there were also sound policy reasons for relaxing the doctrine
in the circumstances. No commercial reason existed for failing to enforce a bargain entered into by sophisticated commercial
actors. Relaxing the doctrine of privity in the circumstances most closely corresponded to commercial reality.

Le propriétaire exploitait une entreprise de services de dragage et de battage de pieux. et de services connexes. Il frétait
occasionnellement des navires nolisés a des tiers. L'affréteur a loug une barge-grue pour effectuer des travaux sur un gazoduc. Le
propriétaire était titulaire d'une police de coassurance sur corps de navire, laquelle police couvrait la barge. La police d'assurance
contenait une clause de renonciation a la subrogation qui stipulait que les assureurs renongaient a tous droits de subrogation
a I'égard des fréteurs. L'affréteur a convenu avec le propriétaire que les employés de ce dernier feraient fonctionner la grue et
les treuils qui se trouvaient sur la barge. L'affréteur a assumé l'entiére responsabilité du remorquage de la barge pour l'amener
au chantier et pour l'en ramener, ainsi que de la sécurité et du maintien en bon état de celle-ci. Deux semaines apres avoir été
remorquée jusqu'au chantier, la barge y a fait naufrage lors d'une tempéte. Les assureurs ont versé la somme de | 128 365,57 §
au propriétaire et ce dernier a conclu une entente avec les assureurs dans laquelle ils ont convenu d'intenter une action fondée
sur la négligence contre I'affréteur.

Le propriétaire a intenté une action en dommages-intéréts contre I'affréteur et a obtenu un jugement pour la somme de 949 503 §.
Le juge de premiére instance a estimé que la perte avait été causée par la négligence de l'affréteur et a conclu qu'il n'existait pas
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suffisamment d'éléments de preuve clairs et convaincants pour qu'il puisse conclure que le propriétaire avait accepté d'étendre
sa propre assurance a tout risque de perte par I'affréteur au cours de la période d'affrétement. Le juge de premiére instance a
par ailleurs conclu que les assureurs avaient le droit d'intenter une action subrogatoire contre l'affréteur au motif que ce dernier
€tait un « assuré additionnel » aux termes de la police. 1l a par ailleurs estimé que l'affréteur ne pouvait invoquer la clause de
renonciation a la subrogation prévue dans la police puisqu'il n'était pas partie a celle-ci. Il a conclu. pour les mémes motifs,
que l'affréteur ne pouvait invoquer la clause de renonciation  la subrogation parce qu'il n'avait pas de raisons suffisante pour
justifier I'assouplissement de la régle du lien contractuel dans les circonstances. Le juge de premiére instance a accordé les
dépens au propriétaire et jugé que ce dernier avait le droit & des dépens majorés. La Cour d'appel a accueilli le pourvoi de
I'affréteur. Elle a estimé que I'action était entiérement subrogatoire et que l'affréteur pouvait, dans les circonstances, invoquer la
clause de renonciation  la subrogation stipulée dans la police. La Cour d'appel était d'avis que les clauses de « renonciation a
la subrogation » stipulées dans les contrats d'assurance constituaient une exception 4 la régle du lien contractuel dans le cas ol
le tiers bénéficiaire n'est pas partie 4 la police, mais est néanmoins visé par la définition contractuelle des personnes a |'égard
desquelles la protection est accordée. Elle a accordé a I'affréteur les dépens relatif a I'appel et au tribunal de premiére instance.
Le propriétaire a formé un pourvoi.

Arrét: Le pourvoi a été rejeté.

De fagon générale, la régle du lien contractuel veut qu'un contrat ne puisse conférer de droits, ni imposer d'obligations & un tiers.
L'affréteur était un tiers bénéficiaire a qui il n'aurait normalement pas été permis de faire exécuter ou d'invoquer les conditions de
la police en vigueur entre le propriétaire et ses assureurs. Une exception fondée sur des principes 4 la régle du lien contractuel de
common law a toutefois été reconnue par la jurisprudence récente. Pour donner ouverture & I'exception, la condition préliminaire
selon laquelle les parties au contrat doivent avoir voulu que la disposition pertinente confére un avantage au tiers doit étre
satisfaite. Deuxiémement, les activités auxquelles se livrait le tiers qui entend invoquer la clause du contrat doivent correspondre
aux activités mémes qui sont censées étre visées par le contrat en général ou par la disposition particuliére. Il n'y avait aucun
doute que les parties avaient l'intention d'accorder le bénéfice de la clause de renonciation a la subrogation & une catégorie de
tiers bénéficiaires comprenant l'affréteur. Le sens clair de la disposition n'étayait pas la prétention du propriétaire selon laquelle
seul le propriétaire pouvait faire exécuter la disposition pour le bénéfice de I'affréteur, et non ce dernier de facon indépendante.
Le propriétaire et les assureurs ne pouvaient pas supprimer de fagon unilatérale les droits de I'affréteur une fois qu'ils s'étaient
c}istallisés sous la forme d'un avantage réel. Au moment ot les droits c‘e l'affréteur se sont cristallisés, ce dernier était devenu
a toutes fins pratiques une partie au contrat initial en ce qui concernait uniquement le droit d'invoquer la clause de renonciation
a la subrogation. Les activités pertinentes de I'affréteur s'inscrivaient dans le contexte de sa relation avec le propriétaire, soit
I'activité méme qui était prévue par la police aux termes de la clause de renonciation a la subrogation. Il était manifeste que
les deux conditions requises pour I'assouplissement de la régle du lien contractuel avaient été satisfaites. Il existait également
des raisons de principe valables en faveur de I'assouplissement de cette régle dans les circonstances. II n'y avait aucune raison
commerciale de ne pas faire exécuter un marché conclu par des acteurs commerciaux avertis. L'assouplissement de la régle du
lien contractuel dans ces circonstances correspondait trés étroitement a la réalité commerciale.

APPEAL by owner from judgment reported at (1997), 39 B.C.L.R. (3d) 187, [1998] 3 W.W.R. 177, 98 B.C.A.C. 138, 161
W.A.C.138,47C.CLL.I.(2d) 111 (B.C. C.A.) allowing charterer's appeal from judgment reported at [1995] 9 W.W.R. 376, 33
C.C.L.I (2d) 9,9 B.C.L.R. (3d) 260 (B.C. S.C.) allowing owner's action for damages arising from negligence.

POURVOI formé par le propriétaire & l'encontre de l'arrét publi¢ a (1997), 39 B.C.L.R. (3d) 187, [1998] 3 W.W.R. 177, 98
B.C.A.C. 138,161 WA.C. 138,47 C.C.L.L.(2d) 111 (C.A. C.-B.) accueillant le pourvoi de l'affréteur contre le jugement publié
a[1995] 9 W.W.R. 376,33 C.C.L.I1. (2d) 9, 9 B.C.L.R. (3d) 260 (C.S. C.-B.) accueillant I'action du propriétaire en dommages-

intéréts résultant de la négligence.
The judgment of the court was delivered by Iacobucci J.:

I This appeal concerns the application of the doctrine of privity of contract to a waiver of subrogation clause in a contract

of insurance.

I. Facts
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2 This action arose subsequent to the sinking of the derrick barge "Sceptre Squamish," owned by the appellant, Fraser River
Pile & Dredge Ltd. ("Fraser River") and, at the time of loss, under charter to the respondent, Can-Dive Services Ltd. ("Can-
Dive"). Can-Dive was held liable at trial for damages in the amount of $949.503. In appealing the trial decision, Can-Dive does
not dispute that the loss resulted from its negligence, but contends that it cannot be held liable in what is in effect a subrogated
action by the underwriters of Fraser River's insurance policy.

3 Fraser River carries on business as a provider of dredging, pile-driving and related services. It owns approximately 50
vessels which it uses for these purposes. Occasionally, Fraser River charters vessels for which it has no immediate use to others.
In 1990, Can-Dive undertook work as a sub-contractor on a natural gas pipeline under construction between Vancouver Island
and the mainland of British Columbia. In order to carry out the work required, Can-Dive contracted with Fraser River to charter
the "Sceptre Squamish," and arranged for Fraser River's personnel to operate the crane and winches on board. The charter
contract also included a flat scow. Can- Dive assumed full responsibility for towing the barge to and from the work site, and
for maintaining the safety and condition of the barge. The "Sceptre Squamish" was towed to the work site on October 30, 1990,
where it remained until sinking in stormy weather on the night of November 16, 1990,

4 Atall material times during the charter of the "Sceptre Squamish" and its subsequent loss, Fraser River was insured under
a Hull Subscription Policy (the "policy"), dated June 28, 1990. Following the loss of the vessel and its equipment, Fraser River
recovered from the insurers the sum of $1,128.365.57, being the fixed amount stipulated in the policy to cover such loss. On
June 4, 1991, Fraser River and the insurers entered into a further agreement, setting out their Joint intention to pursue a legal
action against Can-Dive in negligence for the sinking of the "Sceptre Squamish." The preamble of the agreement included the
following terms:

C) The Underwriters have agreed to pay the claims (the claims) of F.R.P.D. for the loss of the barge and crane and the
Underwriters wish to proceed with legal action against Can-Dive Services Ltd. and possibly others to recover part or all
of their payments;

D) FR.P.D. has agreed to waive any right it may have p'ursuant to the waiver of subrogation clause in the aforesaid policy
with respect to Can-Dive Services Ltd. ...

5 Fraser River subsequently commenced this action in June, 1991 to recover damages for its losses arising from the sinking
of the derrick barge. Can-Dive not only denied that it was negligent, but argued as well that the action was a subrogated action
conducted by and for the sole benefit of the insurers, i.e.. that as Fraser River had received payment from the insurers in the
amount specified in the policy (which exceeded the actual value of the loss by a little over $300,000), the claim was wholly
subrogated, notwithstanding that it was initiated by Fraser River. Accordingly, the insurers were precluded from proceeding
against Can-Dive on the basis that the company was included within the category of "Additional Insureds" as defined in the
terms of the policy as follows:

General Conditions
1. Additional Insureds Clause

[t is agreed that this policy also covers the Insured, associated and affiliated companies of the Insured, be they owners,
subsidiaries or interrelated companies and as bareboat charterers and/or charterers and/or sub-charterers and/or o perators
and/or in whatever capacity and shall so continue to cover notwithstanding any provisions of this policy with respect to
change of ownership or management. Provided, however, that in the event of any claim being made by associated, affiliated,
subsidiary or interrelated companies under this clause, it shall not be entitled to recover in respect of any liability to which
it would be subject if it were the owner. nor to a greater extent than an owner would be entitled in such event to recover.

Notwithstanding anything contained in the Additional Insureds Clause above, it is hereby understood and agreed that
permission is hereby granted for these vessels to be chartered and the charterer to be considered an Additional Insured

hereunder.
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Trustee Clause

Itis understood and agree that the Named Insured who obtained this Policy did so on his own behalf and as agent for the
others insured hereby including those referred to by general description.

6 In the alternative, Can-Dive claimed that, assuming it was not included in the policy under the category of "Additional
Insureds," the insurers had nonetheless expressly waived any right of subrogation it may have held against the defendant,
pursuant to the waiver of subrogation clause which read as follows:

17. Subrogation and Waiver of Subrogation Clause

In the event of any payment under this Policy. the Insurers shall be subrogated to all of the Insured's rights of recovery
therefor, and the Insured shall execute all papers required and shall do everything that may be necessary to secure such
rights, but it is agreed that the Insurers waive any right of subrogation against:

(b) any charterer(s) and/or operator(s) and/or lessee(s) and/or mortgagee(s).
IL. Judgments Below
A. Supreme Court of British Columbia (1995), 9 B.C.L.R. (3d) 260 (B.C. 5.C.)
Warren J.

7 Having found that Fraser River's loss was owing to Can-Dive's negligence, Warren J. nonetheless agreed with Can-Dive
that the action amounted to a subrogated claim, and went on to consider Can-Dive's defences based on the provisions of the
policy. Can-Dive raised three defences: (a) that in agreeing to charter the "Sceptre Squamish" to Can-Dive, Fraser River agreed
as well to extend its own insurance coverage under the policy to cover Can-Dive for the duration of the charter agreement; (b)
that it came within the class of "Additional lnsurec?s" as specified in the terms of the policy, thereby precluding the insureirs from
proceeding in a subrogated action against their own insured; and (c) that the insurers expressly waived a right of subrogation
against Can-Dive as a "charterer" pursuant to a waiver of subrogation clause contained in the policy.

8 Asto Can-Dive's claim that insurance coverage under Fraser River's policy was a term of the charter agreement, Warren
J. held that there was insufficient clear and cogent evidence to enable him to conclude on a balance of probabilities that Fraser
River agreed to extend its own insurance to cover any risk of loss by Can-Dive during the charter period. Warren JI. also rejected
Can-Dive's claim that the insurers were precluded from bringing a subrogated action against the company on the basis that Can-
Dive, as a "charterer," came within the contractual definition of "Additional Insureds." Warren J. noted that, for this argument
to succeed, Can-Dive would have to rely on a contractual term in the policy, and therefore must first overcome the doctrine of
privity of contract which generally provides that a stranger to a contract may neither enforce nor rely on its terms.

9 Warren J. next considered Can-Dive's submission that, notwithstanding its status as a third party to the contract, the
insurers were bound by the waiver of subrogation clause contained therein as the doctrine of privity of contract does not apply in
circumstances where a third-party beneficiary relies on the waiver to defend against an action initiated by the insurers. Having
reviewed the existing jurisprudence purporting to deal with privity of contract in this context. and relying in particular on the
decision of the Privy Council in Vandepitte v. Preferred Accident Insurance Co. of New York (1932), [1933] A.C. 70 (British
Columbia P.C.), Warren J. concluded that the doctrine was still applicable except to the extent it was incrementally abrogated
through the creation of specific judicial exceptions, or more substantively, through legislative reform, as has generally been
the case with automobile insurance legislation. He held that the Court's decision in London Drugs Ltd v. Kuehne & Nagel
International Ltd., [1992] 3 S.C.R. 299 (S.C.C.). was controlling on this issue; a waiver of subrogation clause, as with any
other contractual provision, is subject to the doctrine of privity unless a traditional exception applies, or sufficient reason exists
to relax the doctrine in the given circumstances. Warren J. held that relaxing the doctrine of privity of contract in the present
circumstances would alter the doctrine in excess of the incremental changes contemplated by the reasoning in London Drugs.
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10 Finally, Warren J. considered whether Can-Dive could avail itself of the principles of either trust or agency, established in
the case law as potential exceptions to the doctrine of privity of contract. He quickly dismissed the application of trust principles,
concluding that the policy did not reveal any intention that Fraser River was acting as trustee on Can-Dive's behalf in contracting
for insurance coverage. As to the agency exception, Warren J. first noted that Fraser River. as the purported agent for Can-Dive,
must have intended to act on behalf of Can-Dive as the principal or as a member of an ascertainable class of principals. As
he was of the opinion that the case could be decided on other grounds, Warren J. was prepared to assume for the purposes of
argument that the requisite intention was present.

11" The more significant obstacle in applying principles of agency, however, was the requirement of ratification. Warren J.
held that to gain the benefit of the policy, Can-Dive as principal would have to ratify the actions taken by Fraser River in acting
on its behalf to arrange for the policy to cover Can-Dive as within the class of "Additional Insureds." Subsequent ratification
involves three initial requirements: (a) the purported agent must have represented to the third party that he or she was acting on
behalf of the purported principal; (b) the purported principal must have been competent at the time the act was done; and (c) the
purported principal must be legally capable of completing the act at the time of ratification. Warren J. concluded that the three
initial requirements were met in these circumstances. The first criterion was satisfied by the inclusion of the "Trustee Clause,"
indicating to the insurers that Fraser River may be acting as agent on behalf of certain unnamed parties who might later ratify
the act and become "Additional Insureds" under the policy. Both the second and third criteria were satisfied by the status of
Fraser River and Can-Dive as capable, juridical persons at all material times.

12 Assuming that these initial hurdles were overcome, there still remained, however, as a final requirement an actual act
of ratification, whether express or by implication. Warren J. concluded that Can-Dive's only act of ratification was amending
its Statement of Defence upon learning of the existence of the policy and its potential scope of coverage. While Warren J. did
not find that Can-Dive was precluded from ratifying its inclusion as an "Additional Insureds" under the terms of the policy
subsequent to the time at which the loss occurred, he held that the opportunity for ratification was extinguished when Fraser
River and the insurers entered into an agreement in June, 1991, to pursue a claim against Can-Dive for damages. The effect of
this agreement was to change the terms of the policy, given that an action against Can-Dive would have been fundamentally
incompatible with the existing scope df the "Additional Insureds" clause. Accordingly, no effective ratification of the policy
could have occurred subsequent to this date.

13 Also fatal to Can-Dive's claim was Warren J.'s finding that, even assuming that the requirements of ratification had been
met, no consideration flowed from Can-Dive to the insurers: the mere act of chartering Fraser River's vessel was insufficient
to amount to consideration for the purposes of concluding that agency principles applied to deem Can-Dive a legal party to the
contract between Fraser River and the insurers. In the result, Fraser River's action in negligence was allowed.

B. Court of Appeal for British Columbia (1996), 39 B.C.L.R. (3d) 187 (B.C. C.A. )

Esson, Huddart and Proudfoot JJ.A.

14 Esson J.A., writing for the court, agreed that the claim was wholly subrogated, noting that Fraser River had already
received from the insurers the amount fixed in the policy, a sum which exceeded Fraser River's actual losses by over $300,000.
He rejected Can-Dive's submission, however., that the trial Judge was in error in finding that Fraser River did not covenant to
insure Can-Dive as a term of the charter agreement. Instead, Esson J.A. chose to decide the appeal on the basis of the waiver
of subrogation clause contained in the policy and the principles of the doctrine of privity of contract.

I5  Esson J.A. first considered whether Can-Dive. as a stranger to the contract of insurance between Fraser River and the
insurers, could rely on the waiver of subrogation clause to defend against the subrogated action. He disagreed with the trial
Judge's conclusion on this point, holding instead that Vandepitte, supra, had been impliedly overruled by the Supreme Court of
Canada on the basis that the precedent had been ignored in cases where it might well have applied: see, for example, Scott v
Wenvanesa Mutual Insurance Co., [1989] 1 S.C.R. 1445 (S.C.C.), where the Court held, without any reference to the doctrine
of privity of contract, that the named insured's son came within the class of "Insureds" as defined in the homeowner's policy.
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Esson J.A. also noted that soon after Vandepitte had been decided, its potential impact on contracts for automobile insurance
was abrogated in every relevant jurisdiction. In his opinion, the decision was not good law, as it had either been overtaken by
legislation, as in the case of automobile insurance, or largely ignored in favour of reasoning which better reflected commercial

reality,

16 Apart from referring to the implicit overruling of Fandepitte, supra, Esson J.A. also concluded that judicial authority
supported Can-Dive's submission that "waiver of subrogation” clauses in contracts of insurance constituted an exception to the
doctrine of privity of contract in circumstances where the third-party beneficiary is not a party to the policy, but nonetheless
falls within the contractual definition of those to whom coverage is extended. In Commonwealth Construction Co. v Imperial
Oil Ltd. (1976), [1978] 1 S.C.R. 317 (S.C.C.) , for example, subcontractors who were not partie to a builder's risk policy, but
who met the definition of a "Contractor" for the purposes of coverage, were able to overcome the doctrine of privity of contract.
In holding that subrogation was not available against the subcontractor, de Grandpré J. relied upon the nature of the relationship
amongst the various contractors on a construction site, i.e, that the parties were involved in a joint effort towards a common
goal. To give effect to the doctrine of privity of contract would be commercially unreasonable in these circumstances. in that
any loss on the construction site caused by one of the parties would necessarily lead to litigation between the parties, contrary
to the interest of the common enterprise. In addition to the builder's risk cases, Esson J.A. also identified an existing exception
to the doctrine of privity of contract in insurance law more generally, originating in a line of authority dating back to a decision
of Mathew J. in Thomas & Co. v Brown (1899), 4 Com. Cas. 186.

I7  Esson J.A. next considered whether this established exception, available in circumstances where a purported third-party
beneficiary comes within the class of those to whom insurance coverage is extended, has nonetheless been overtaken by the
Court's decision in London Drugs, supra. In other words, the exception in favour of waiver of subrogation clauses remains good
law only to the extent that it does not contradict the legal principles or analytical framework set out in London Drugs. Esson
J.A. held that an exception of this nature was entirely consistent on the basis that, if an insurer were to seek to avoid liability on
the same grounds as were relied upon in Vandepitte, supra, under the more recent London Drugs analysis, it would fail. Many
of the same considerations relevant to the disposition of London Drugs were applicable in the instant case, e.g., the third party
or stranger to the contract was seeking to rely on a contractual provision to defend against an aftion, rather than seeking to
enforce the terms of the contract on it own initiative against one of the original parties. Furthermore. it was expressly stated in
London Drugs that nothing in the reasons should be taken as affecting in any way existing exceptions to the doctrine of privity
of contract such as principles of trust or agency. Accordingly, as the jurisprudence in support of an exception to privity in favour
of third-party beneficiaries falling within the contractual definition of the insured class for the purposes of the insurance policy
had not been overtaken by the Court's decision in London Drugs, supra, Esson J.A. concluded that Can-Dive could rely on the
waiver of subrogation clause in the policy.

18 Esson ].A. was also of the view that Can-Dive could succeed on the basis of the agency exception. He found that the trial
Judge erred in failing to find a clear act of ratification by Can-Dive. Specifically, he did not agree with the trial judge's conclusion
that Can-Dive's amendment to the pleadings in February, 1994 could not amount to ratification on the basis that Fraser River
and its insurers, by virtue of their agreement in June, 1991 to proceed against Can-Dive, had effectively revised the terms of
the policy so as to delete the provision granting third-party rights to Can-Dive. Esson J.A. held that while parties to a contract
may subsequently delete provisions in favour of third-party beneficiaries, contractual terms providing protection against loss to
third parties cannot be varied to the detriment of the third party after the occurrence of the very loss contemplated in the policy.

19 Accordingly. Esson ].A. allowed the appeal and dismissed the action against Can-Dive.

Ill. Issues

20 Asnoted above, this appeal concerns the question of whether a third-party beneficiary can rely on a waiver of subrogation
clause contained in a contract of insurance to defend against a subrogated action initiated by the insurer. In the context of this
appeal, this question raises the following issues:
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a. Is Can-Dive, as a third-party beneficiary under the insurance policy pursuant to the waiver of subrogation clause,
entitled to rely on that clause to defend against the insurer's subrogated action on the basis of the agency exception
to the doctrine of privity of contract?

b. Is Can-Dive, as a third-party beneficiary under the insurance policy pursuant to the waiver of subrogation clause,
entitled to rely on that clause to defend against the insurer's subrogated action on the basis of the principled exception
to the privity of contract doctrine established by the Court's decision in London Drugs?

I'V. Analysis

A. Is Can-Dive, as a third-party beneficiary under the insurance policy pursuant to the waiver of subrogation clause,
entitled to rely on that clause to defend against the insurer's subrogated action on the basis of the agency exception to
the doctrine of privity of contract?

in Clause 17 of the appellant Fraser River's contract of insurance, which reads as follows:

21 The entirety of the dispute between the parties concerns the legal effect to be given to the waiver of subrogation contained

17. Subrogation and Waiver of Subrogation Clause

In the event of any payment under this Policy, the Insurers shall be subrogated to all of the Insured's rights of recovery
therefor, and the Insured shall execute all papers required and shall do everything that may be necessary to secure such
rights, but it is agreed that the Insurers waive any right of subrogation against:

(b) any charterer(s) and/or operator(s) and/or lessee(s) and/or mortgagee(s).

22 The respondent Can-Dive is seeking to rely on the waiver of subrogation clause contained in the policy to defend against
this subrogated action in negligence. As a general rule, however, the doctrine of privity provides that a contract can neither confer
rights nor impos_é obligations on third parties. This appeal is concerned only with the [Pmler situation, namely. circumstances
in which a third ;[Jan'y is seeking to obtain a benefit or right established in its favour pursuant to the terms of the contract. The
Court is not called on to address the situation in which a contract imposes obligations on a third party, and I stress that nothing
in these reasons should be taken as applicable to the law in this area.

23 Although the doctrine of privity would normally be fatal to its case, Can-Dive submits that the principle of agency
applies to deem Can-Dive a party to the contract in law, if not in fact, such that privity is no longer a concern, Because of the
approach I intend to take to this case, I do not find it necessary to deal with the argument that Can-Dive may rely on the waiver
of subrogation clause on this basis. In so stating, 1 do not wish to be taken as either agreeing or disagreeing with Esson J.A's
conclusions on this issue. Instead, I prefer to adopt the approach set out in London Drugs, supra, and consider whether the
doctrine of privity should be relaxed in these circumstances,

B. Is Can-Dive, as a third-party beneficiary under the insurance policy pursuant to the waiver of subrogation clause,
entitled to rely on that clause to defend against the insurer's subrogated action on the basis of the principled exception
to the privity of contract doctrine established by the Court's decision in London Drugs?

1. London Drugs and a Principled Exception to the Doctrine of Privity of Contract

24 As stated above, Can-Dive's position is that of a third-party beneficiary who normally would be precluded from enforcing
or relying on the terms of the policy in effect between Fraser River and its insurers. Accordingly, it is necessary to consider the
legal status of the waiver of subrogation clause in light of the Court's decision in London Drugs, supra. In that case, the Court
introduced what was intended as a principled exception to the common law doctrine of privity of contract.

25 At issue was the status of a limitation of liability clause in the standard form contract between the appellant and the
respondent for storage of the appellant's transformer. The clause limited a "warehouseman's" liability on any one package to $40.
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While in storage, a transformer was damaged owing to negligence on the part of the respondent's employees. The appellant sued
both the warehouse company and its employees, and the trial judge found the employees personally liable for the full amount
of the damages. On appeal, the majority allowed the employees to rely on the limitation of liability clause in the employer's
contract with the appellant, notwithstanding that the employees were not parties to this contract. The majority of the Court
upheld the result on appeal, concluding that in circumstances where the traditional exceptions to privity of contract such as
agency or trust do not apply, courts may nonetheless undertake the appropriate analysis, bounded by both common sense and
commercial reality, in order to determine whether the doctrine of privity with respect to third-party beneficiaries should be
relaxed in the given circumstances.

26 The Court devoted a great deal of attention to the judicial history and application of the doctrine of privity of contract
as it relates to third-party beneficiaries, noting the extent of judicial discontent, legislative override, and a significant body of
academic criticism. While acknowledging that privity of contract is an established doctrine of contract law, the Court concluded.
at p. 423, that the concerns expressed regarding the application of the doctrine to third-party beneficiaries indicated that the
time for judicial consideration in this particular context had arrived:

These comments and others reveal many concerns about the doctrine of privity as it relates to third party beneficiaries.
For our purposes, I think it sufficient to make the following observations. Many have noted that an application of the
doctrine so as to prevent a third party from relying on a limitation of liability clause which was intended to benefit him
or her frustrates sound commercial practice and Justice. It does not respect allocations and assumptions of risk made by
the parties to the contract and it ignores the practical realities of insurance coverage. In essence, it permits one party to
make a unilateral modification to the contract by circumventing its provisions and the express or implied intention of
the parties. In addition, it is inconsistent with the reasonable expectations of all the parties to the transaction, including
the third party beneficiary who is made to support the entire burden of liability. The doctrine has also been criticized for
creating uncertainty in the law. While most commentators welcome, at least in principle, the various judicial exceptions
to privity of contract, concerns about the predictability of their use have been raised. Moreover, it is said, in cases where
the recognized exceptions do not appear to apply, the underlying concerns of commercial reality and justice still militate
l"r;r the recognition of a third party beneficiary right. |

27 The respondent employees in London Drugs were unable to rely on existing principles of trust or agency. Rather than
adapting these established principles to accommodate yet another ad hoc exception to the doctrine of privity, it was decided to
adopt a more direct approach as a matter of principle. The Court held that, in circumstances where the traditional exceptions do
not apply, the relevant functional inquiry is whether the doctrine should be relaxed in the given circumstances.

28 In order to distinguish mere strangers to a contract from those in the position of third-party beneficiaries, the Court first
established a threshold requirement whereby the parties to the contract must have intended the relevant provision to confer a
benefit on the third party. In other words, an employer and its customer may agree to extend, either expressly or by implication,
the benefit of any limitation of liability clause to the employees. In the circumstances of London Drugs, the customer had
full knowledge that the storage services contemplated by the contract would be provided not only by the employer, but by the
employees as well. In the absence of any clear indication to the contrary, the Court held that the necessary intention to include
coverage for the employees was implied in the terms of the agreement. The employees, therefore, as third-party beneficiaries,
could seek to rely on the limitation clause to avoid liability for the loss to the customer's property.

29 The Court further held, however. that the intention to extend the benefit of a contractual provision to the actions of a
third-party beneficiary was irrelevant unless the actions in question came within the scope of agreement between the initial
parties. Accordingly, the second aspect of the functional inquiry was whether the employees were acting in the course of their
employment when the loss occurred, and whether in so acting they were performing the very services specified in the contract
between their employer and its customer. Based on uncontested findings of fact, it was clear that the damage to the customer's
transformer occurred when the employees were acting in the course of their employment to provide the very storage services
specified in the contract.
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30 Taking all of these circumstances into account, the Court interpreted the term "warehouseman" in the limitation of liability
clause to include coverage for the employees, thereby absolving them of any liability in excess of $40 for the loss that occurred.
The Court concluded that the departure from the traditional doctrine of privity was well within its jurisdiction representing,
as it did, an incremental change to the common |aw rather than a wholesale abdication of existing principles. Given that the
exception was dependent on the intention stipulated in the contract, relaxing the doctrine of privity in the given circumstances
did not frustrate the expectations of the parties.

2. Application of the Principled EXxception to the Circumstances of this Appeal

31 Asapreliminary matter, I note that it was not our intention in London Drugs, supra, to limit application of the principled
approach to situations involving only an employer-employee relationship. That the discussion focussed on the nature of this
relationship simply reflects the prudent jurisprudential principle that a case should not be decided beyond the scope of its
immediate facts.

32 Interms of extending the principled approach to establishing a new exception to the doctrine of privity of contract relevant
to the circumstances of the appeal, regard must be had to the emphasis in London Drugs that a new exception first and foremost
must be dependent upon the intention of the contracting parties. Accordingly, extrapolating from the specific requirements as set
out in London Drugs, the determination in general terms is made on the basis of two critical and cumulative factors: (a) did the
parties to the contract intend to extend the benefit in question to the third party seeking to rely on the contractual provision; and
(b) are the activities performed by the third party seeking to rely on the contractual provision the very activities contemplated
as coming within the scope of the contract in general, or the provision in particular, again as determined by reference to the
intentions of the parties?

Intentions of the Parties

33 As to the first inquiry, Can-Dive has a very compelling case in favour of relaxing the doctrine of privity in these
circumstances, given the express reference in the waiver of su brogation clause to "charterer(s)," a class of intended third-party
beneﬁciiies that, on a plain reading of the contract, includes Can-Dive within tIIﬁ scope of the term. Indeed, there is no dispute
between the parties as to the meaning of the term within the waiver of subrogation clause; disagreement exists only as to whether
the clause has legal effect. Accordingly, there can be no question that the parties intended to extend the benefit in question to a
class of third-party beneficiaries whose membership includes Can-Dive. Given the lack ofambiguity on the face of the provision,
there is no need to resort to extrinsic evidence for the purposes of determining otherwise. If the parties did not intend the waiver
of subrogation clause to be extended to third-party beneficiaries, they need not have included such language in their agreement.

34 Inessence, Fraser River's argument in terms of the intention of the parties is not that the scope of the waiver of'subrogation
clause does not extend to third parties such as Can-Dive, but that the provision can only be enforced by Fraser River on Can-
Dive's behalf, and not by Can-Dive acting independently. A plain reading of the provision, however, does not support this
conclusion. There is no language in the clause indicating that the waiver of subrogation is intended to be conditional upon Fraser
River's initiative in favour of any particular third-party beneficiary. It appears to me that Fraser River has conflated arguments
concerning the intentions of the parties in drafting the provision and the legal effect to be given to the provision. In no uncertain
terms, the waiver of subrogation clause indicates that the insurers are precluded from proceeding with an action against third-
party beneficiaries coming within the class of "charterer(s)," and the relevant inquiry is whether to give effect to these intentions
by enforcing the contractual term, notwithstandi ng the doctrine of privity of contract.

35 Inmy opinion, the case in favour of relaxing the doctrine of privity is even stronger in the circumstances of this appeal
than was the case in London Drugs, supra, wherein the parties did not expressly extend the benefit of a limitation of liability
clause covering a "warehouseman" to employees. Instead, it was necessary to support an implicit extension of the benefit on the
basis of the relationship between the employers and its employees, that is to say, the identity of interest between the employer
and its employees in terms of performing the contractual abligations. In contrast, given the express reference to "charterer(s)"
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in the waiver of subrogation clause in the policy, there is no need to look for any additional factors to justify characterizing
Can-Dive as a third-party beneficiary rather than a mere stranger fo the contract.

36 Having concluded that the parties intended to extend the benefit of the waiver of subrogation clause to third parties
such as Can-Dive, it is necessary to address Fraser River's argument that its agreement with the insurers to pursue legal action
against Can-Dive nonetheless effectively deleted the third-party benefit from the contract. A significant concern with relaxing
the doctrine of privity is the potential restrictions on freedom of contract which could result if the interests of a third-party
beneficiary must be taken into account by the parties to the initial agreement before any adjustment to the contract could occur,
It is important to note, however, that the agreement in question was concluded subsequent to the point at which what might be
termed Can-Dive's inchoate right under the contract crystallized into an actual benefit in the form of a defence against an action
in negligence by Fraser River's insurers. Having contracted in favour of Can-Dive as within the class of potential third-party
beneficiaries, Fraser River and the insurers cannot revoke unilaterally Can-Dive's rights once they have developed into an actual
benefit. At the point at which Can-Dive's rights crystallized, it became for all intents and purposes a party to the initial contract
for the limited purposes of relying on the waiver of subrogation clause. Any subsequent alteration of the waiver provision is
subject to further negotiation and agreement among all of the parties involved, including Can-Dive,

37 lam mindful, however, that the principle of freedom of contract must not be dismissed lightly. Accordingly, nothing in these
reasons concerning the ability of the initial parties to amend contractual provisions subsequently should be taken as applying
other than to the limited situation of a third-party's seeking to rely on a benefit conferred by the contract to defend against an
action initiated by one of the parties, and only then in circumstances where the inchoate contractual right has crystallized prior
to any purported amendment. Within this narrow exception, however, the doctrine of privity presents no obstacle to contractual
rights conferred on third-party beneficiaries.

Third-Party Beneficiary is Performing the Activities C ontemplated in the Contract

38  Asto the second requirement that the intended third-party beneficiary must rely on a contractual provision in connection
with the very activities contemplated by the contract in general, or by the relevant clause in particular, Fraser River has argued
that a significant distinction exists between the situation in London fpmgs, supra, and the circumstances of the present appeal.
In London Drugs, the relationship between the contracting parties and the third-party beneficiary involved a single contract
for the provision of services, whereas in the present circumstances, such a "contractual nexus," to use Fraser River's phrase,
does not exist. In other words, the waiver of subrogation clause upon which Can-Dive seeks to rely is contained in an unrelated
contract that does not pertain to the charter contract in effect between Fraser River and Can-Dive.

39 With respect, I do not find this argument compelling, given that a similar contractual relationship could be said to exist
in London Drugs, in terms of the service contract between the parties and a contract of employment which presumably existed
between the employer and employees. At issue is whether the purported third-party beneficiary is involved in the very activity
contemplated by the contract containing the provision upon which he or she seeks to rely. In this case, the relevant activities
arose in the context of the relationship of Can-Dive to Fraser River as a charterer, the very activity anticipated in the policy
pursuant to the waiver of subrogation clause. Accordingly, [ conclude that the second requirement for relaxing the doctrine of

privity has been met.
Policy Reasons in Favour of an Exeeption in these Circumstances

40 Having found that Can-Dive has satisfied both of the cumulative threshold requirements for the purposes of introducing a
new, principled exception to the doctrine of privity of contract as it applies to third-party beneficiaries, I nonetheless wish to add
that there are also sound policy reasons for relaxing the doctrine in these circumstances. In this respect, it is time to put to rest
the unreasonable application of the doctrine of privity to contracts of insurance established by the Privy Council in Vandepitte,
supra, a decision characterized since its inception by both legislatures and the judiciary as out of touch with commercial reality,
As Esson J.A. noted, the decision in Vandepitte received little attention outside the field of automobile insurance, where it had
been promptly overruled by legislative amendment in British Columbia and other provinces. In addition. Esson J.A. was correct
in holding that Iandepitte has been impliedly overruled in the course of decisions by the Court, given that in cases where the
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rule of privity might have been applied, the decision was ignored: Scot, supra. OF particular interest is the Court's decision
in Commonwealth Construction Co., supra. The case concerned a general contractor's "builder's risk" policy that purported to
extend coverage to sub-contractors who were not parties to the original contract, In holding that subrogation was not available
against the sub-contractors, de Grandpré J., writing for the Court, made the following comments regarding the "Additional
Insureds" and "Trustee" clauses, at p. 324:

While these conditions may have been inserted to avoid the pitfalls that were the lot of the unnamed insured in Fandepitte
v. Preferred Accident Ins. Co. [citations omitted] a precaution that in my view was not needed. they without doubt cover
additional ground.

41 When considered in light of the Court's discussion of the necessary interdependence of various contractors involved in a
common construction enterprise, the comment reflects the Court's acknowledgment that the rule of privity set out in Vandepitte,
supra, was inconsistent with commercial reality. In a similar fashion, Fraser River in the course of this appeal has been unable to
provide any commercial reason for failing to enforce a bargain entered into by sophisticated commercial actors. In the absence
of any indication to the contrary, I must conclude that relaxing the doctrine of privity in these circumstances establishes a default
rule that most closely corresponds to commercial reality as is evidenced by the inclusion of the waiver of subrogation clause
within the contract itself.

42 A plain reading of the waiver of subrogation clause indicates that the benefit accruing in favour of third parties is not subject
to any qualifying language or limiting conditions. When sophisticated commercial parties enter into a contract of insurance
which expressly extends the benefit of a waiver of subrogation clause to an ascertainable class of third-party beneficiary, any
conditions purporting to limit the extent of the benefit or the terms under which the benefit is to be available must be clearly
expressed. The rationale for this requirement is that the obligation to contract for exceptional terms most logically rests with
those parties whose intentions do not accord with what I assume to be standard commercial practice. Otherwise, notwithstanding
the doctrine of privity of contract, courts will enforce the bargain agreed to by the parties and will not undertake to rewrite
the terms of the agreement.

43 Fraser River has also argued that to relax the dnctf-ine of privity of contract in the circumstances of this appeal would
be to introduce a significant change to the law that is better left to the legislature. As was noted in London Drugs, supra,
privity of contract is an established doctrine of contract law, and should not be lightly discarded through the process of judicial
decree. Wholesale abolition of the doctrine would result in complex repercussions that exceed the ability of the courts to
anticipate and address. It is by now a well-established principle that courts will not undertake judicial reform of this magnitude,
recognizing instead that the legislature is better placed to appreciate and accommodate the economic and policy issues involved
in introducing sweeping legal reforms.

44 That being said, the corollary principle is equally compelling, which is that in appropriate circumstances, courts must
not abdicate their judicial duty to decide on incremental changes to the common law necessary to address emerging needs and
values in society: Watkins v. Olafson, [1989] 2S8.C.R. 750 (S.C.C.) at pp. 760-61, and R. v. Salituro, [1991]3 S.C.R. 654 (8.C.C.)
at pp. 665-70. In this case, I do not accept Fraser River's submission that permitting third-party beneficiaries to rely on a waiver
of subrogation clause represents other than an incremental development. To the contrary, the factors present in London Drugs,
supra, in support of the incremental nature of the exception are present as well in the circumstances of this appeal. As in London
Drugs, a third-party beneficiary is seeking to rely on a contractual provision in order to defend against an action initiated by one
of the contracting parties. Fraser River's concerns regarding the potential for double recovery are unfounded, as relaxing the
doctrine to the extent contemplated by these reasons does not permit Can-Dive to rely on any provision in the policy to establish
a separate claim. In addition, the exception is dependent upon the express intentions of the parties, evident in the language of
the waiver of subrogation clause, to extend the benefit of the provision to certain named classes of third-party beneficiaries.

V. Conclusion and Disposition

45 Iconclude that the circumstances of this appeal nonetheless meet the requirements established in Losndon Drugs, supra, for
a third-party beneficiary to rely on the terms of a contract to defend against a claim initiated by one of the parties to the contract.
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Fraser River Pile & Dredge Ltd. v. Can-Dive Services Ltd., 1999 CarswellBC 1927
1999 CarswellBC 1927, 1999 A.M.C. 2840, 1999 CarswellBC 1928, [1999] 3 S.C.R. 108...

As a third-party beneficiary to the policy, Can-Dive is entitled to rely on the waiver of subrogation clause whereby the insurers
expressly waived any right of subrogation against Can-Dive as a "charterer” of a vessel included within the policy's coverage,

46 Accordingly, I would dismiss the appeal with costs,
Appeal dismissed

Pourvoi rejeté.
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Sanitruptey and reaivong,
PART X Ordely Taiv wvif ot Huke,
Bactiona 24 243

Audit of proceedings

241 The accounts of every clerk that relate to proceed-
ings under this Part are subject to audit in the same man-
ner as if the accounts were the accounts of a provincial
officer.

R.S. c.B3 s 212

Application of this Part

242 (1) The Governor in Council shall, at the request of
the lieutenant governor in council of a provinee, declare,
by order, that this Part applies or ceases to apply, as the
case may be, in respect of the province,

Automatic application

(2) Subject to an order being made under subsection (1
declaring that this Part ceases to apply in respect of a
province, if this Part is in force in the provinte immedi-
ately before that subsection comes into foree, this Part
applies in respect of the province.

R.5. 1985, c B-3, s. 242; 2007, c. 7, 5, 85, 2007, o 36,5 57

PART XI

Secured Creditors and
Receivers
Court may appoint receiver I

243 (1) Subject to subsection ( L.1), on application by a
secured creditor, a court may appoint a receiver to do any
or all of the following if it considers it to be just or conve-
nient to do so;

{a) take possession of all or substantially all of the in-
ventory, accounts receivable or other property of an
insolvent person or bankrupt that was acquired for or
used in relation to a business carried on by the insol-
vent person or bankrupt;

(B) exereise any control that the court considers advis-
able over that property and over the insolvent person’s
or bankrupt's business; or

fe) take any other action that the court considers ad-
visable,

Restriction on appointment of receiver

{1.1) In the case of an insolvent person in respect of
whose property a notice is Lo be sent under subseclion
244(1), the court may not appoint 2 receiver under suh-
section (1) before the expiry of 10 days after the day on
which the secured creditor sends the notice unless

—
Lt 1o S any 12, 2613

Lust grrersdun oo May 33 20'8
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PARTIE X 7an riar ~ o e g s g

Artlglas 2.0 343

Veérification des comptes

241 Les comptes de chaque grefiier, relatifs aux procé-
dures prévues par la présente partie, sont sujets i vérifi-
cation de la méme maniére que s'ils étajent les comples
d'un fonetionnaire provineial,

Ao B30t 217

Application

242 (1) A la demande du lieutenant-gouverneur en
conseil d'une province, le gouverneur en conseil déclare
par décret que la présente partie commence 4 s'appliquer
ou cesse de s'appliquer, selon le cas, dans la province en
question,

Application automatique

(2) Sous réserve d'une éventuelle déclaration faite en
vertu du paragraphe (1) indiquant qu'elle cesse de s'ap-
pliquer 2 la province en cause, la présente partie s’ap-
plique 4 toute province dans laquelle elle était en vigueur
aI'entrée en vigueur de ce paragraphe.

L.R. (1385], ch. B-3, art, 242: 2002, ch. 7, art. 85; 2007, ch, 3§, ant. 57,

PARTIE XI

Créanciers garantis et
séquestres

Nomination d‘un séquestre

243 (1) Sous réserve du paragraphe (1.1), sur demande
d’un créancier garanti, le tribunal peut, s'il est convaincu
que cela est juste ou opportun, nommer un-séquestre
qu'il habilite :

a) a prendre possession de la totalité oy de la quasi-
totalité des biens — notamment des stocks et comptes
a recevoir — qu'une personne insolvable ou un failli a
acquis ou utilisés dans le cadre de ses affaires;

b) & exercer sur ces hiens ainsi que sur les affaires de
la personne insolvable ou du failli le degré de prise en
charge qu'il estime indiqué;

€] & prendre toute autre mesure qu'il estime indiquée.

Restriction relative & la nomination d'un séquestre

(1.1) Dans le cas d'une personne insolvable dont Jes
biens sont visés par le préavis qui doit &tre donné par le
créancier garanti aux termes du paragraphe 344(1), le tri-
bunal ne peut faire la nomination avant l'expiration d'un
délai de dix jours aprés I'envoi de ce préavis, 4 moins :

A jaur w14 fayr 2 2093
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Section 243

(a) the insolvent person consenls to
forcement under subsection 244(2); or

an earlier en-

(b) the court considers

it appropriate to appoint a re-
ceiver before then.

Definition of receiver

(2) Subject to subsections
ceiver means a person who

(3) and (4), in this Part, re-

(a) is appointed under subsection (1): or

(b) is appointed to take or takes possession or control
— of all or substanﬁal]y all of the Envemory, accounts
receivable or other property of an insolvent person or
bankrupt that was acquired for or used in relation to a
business carried on by the insolvent person or
bankrupt — under

(i) an agreement under which property becomes
subject to a security (in this Part referred to as a
“security agreement”), or

(i) a court order made under another Act of Parlia-
ment, or an Act of a legislature of a province, that
provides for or authorizes the appointment of a re-
ceiver or receiver-manager.

Definition of receiver — st‘bsection 248(2)

(3) For the purposes of subsection 248(2), the definition
receiver in subsection (2) is to be read without reference
to paragraph (a) or subparagraph (b)(ii).

Trustee to be appointed

(4) Only a trustee may he appointed under subsection (1)
or under an agreement or order referred to in paragraph

(2)(h).

Place of filing

(S) The application is to be filed in a court having juris-
diction in the judicial district of the locality of the debtor.

Orders respecting fees and disbursements

(6) If a receiver is appointed under subsection (1), the
court may make any order respecting the payment of fees
and disbursements of the receiver that it considers prop-
er, including one that gives the receiver a charge, ranking
ahead of any or all of the secured creditors, over all or
part of the property of the insolvent person or bankrupt
in respect of the receiver's claim for fees or

TUTrart oy TaneLa-

v+ 14,2073

Lastamardud or May 23 26'38
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a) que la personne insolvable ne consente, aux termes

du paragraphe 244(2), A I'exécution de la garantie a
une date plus rapprochée;

b) qu'il soit indiqué, selon lui, de nommer un sé-
questre & une date plus rapprochée.

Définition de séquestre

(2) Dans la présente partie, mais sous réserve des para-

graphes (3) et (4), séquestre s'entend de toute personne
qui:

a) soit est nommée en vertu du paragraphe (1);

b) soit est nommément habilitée a prendre — ou a
pris — en sa possession ou sous sa responsabilité, aux
termes d'un contrat créant une garantie sur des biens,
appelé « contrat de garantie » dans |a présente partie,
Ou aux termes d'une ordonnance rendue sous le Té-
gime de toute autre loi fédérale oy provinciale pré-
voyant ou autorisant la nomination d'un séquestre ou
d'un séquestre-gérant, la totalité ou la quasi-totalité
des biens — notamment des stocks et comptes a rece-
voir — qu'une personne insolvable oy un failli a acquis
ou utilisés dans le cadre de ses affaires.

Définition de séquestre — pa}agraphe 248(2)

(3) Pour l'application du paragraphe 248(2), la définition
de séquestre, au paragraphe (2), s'interpréte sans égard
a l'alinéa a) et aux mots « ou aux termes d'une ordon-
nance rendue sous le régime de toute autre loi fédérale
ou provinciale prévoyant ou aulorisant la nomination
d'un séquestre ou d'un séquestre-gérant ».

Syndic

(4) Seul un syndic peut étre nommé en vertu du para-
graphe (1) ou étre habilité aux termes d'un contrat ou
d'une ordonnance mentionné a l'alinéa (2)h).

Lieu du dépot

(5) La demande de nomination est déposée aupres du
tribunal compétent dans le district judiciaire de la locali-
té du débiteur,

Ordonnances relatives aux honoraires et débours

(6) Le tribunal peut, relativement ay paiement des hono-
raires et débours du séquestre nomme en vertu du para-
graphe (1), rendre toute ordonnance qu'il estime indi-
yuee, vy compris une ordonnance portant que la
reclamation de celui-ci & V'égard de ses honoraires et dé-
bours est garantie par une streté de premier rang sur
tout ou partie des biens de la personne insolvable ou du

A Sut 3u 14 Tpynia 2015
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disbursements, but the court may not make the arder un-
less it is satisfied that the secured creditors who would be
materially affected by the order were given reasonable
notice and an apportunity to make representations,

Meaning of disbursements

(7) In subsection (6), disbursements does not include
payments made in the operation of a business of the in-
solvent person or bankrupt.

1892 ¢, 27, 5. BY; 2005, c. 47, 5. 115, 2007, ¢. 36, 5. 58.

Advance notice

244 (1) A secured creditor who intends to enforce a se-
curity on all or substantially all of

(a) the inventory,
(b) the accounts receivable, or

(e) the other property

of an insolvent person that was acquired for, or is used in
relation to, a business carried on by the insolvent person
shall send to that insolvent person, in the preseribed
form and manner, a notice of that intention.

Period of notice

(2) Where a notice is required to be sent under subsec-
tion (1), the secured creditor shall not enforce the securi-
ty in respect of which the notice is required until the ex-
piry of ten days after sending that notice, unless the
insolvent person consents to an earlier enforcement of
the security.

No advance consent

(2.1) For the purposes of subsection (2), consent to earli-
er enforcement of 4 security may not be obtained by a se-
cured creditor prior to the sending of the notice referred
to in subsection (| ).

Exception

(3) This section does not apply, or ceases to apply, in re-
spect of a secured ereditor

(a) whose right to realize or otherwise deal with his
security is protected by subsection 69 1(5) or (6); or

(b) in respect of whom a stay under sections 69 to 9.2
has been lifted pursuant to section 69 4.

SRR Taneuany 14 009

Lastamzrded or May 23 20'3
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FARTIE x|
Articlas 123-204

ELONeS

failli, avec préséance sur les réclamations de tout créan-
cier garanti; le tribunal ne peut toutefois déclarer que la
réclamation du séquestre est ainsi garantie que s'il est
convaineu que tous les eréanciers garantis auxquels l'or-
donnance pourrait sérieusement porter atteinte ont éteé
avisés a cet égard suffisamment & I'avance et se sont vu
accorder l'occasion de se faire entendre.

Sens de débours

(7) Pour I'application du paragraphe (6), ne sont pas
comptés comme débours les paiements effectués dans Je
cadre des opérations propres aux affaires de la personne
insolvable ou du faillj.

1992, ch, 27, art. BI; 2005, ch, 47, art. 118, 2007, ch. 36, art. §8,

Préavis

244 (1) Le créancier garanti qui se propose de mettre a
exécution une garantie portant sur la totalité ou Ja quasi-
totalité du stock, des comptes recevables ou des autres
biens d'une personne insolvable acquis ou utilisés dans le
cadre des affaires de cette derniére doit lui en donner
préavis en la forme et de la maniére prescrites,

Délai

(2) Dans les cas oil un Préavis est requis aux termes du
paragraphe (1), le créancier garanti ne peut, avant I'expi-
ration d'un délai de dix Jours suivant I'envoi du préavis,
mettre 4 exécution la garantic visée par le préavis, i
moins que la personne insolvable ne consenle 4 une exé-
cution & une date plus rapprochée,

Préavis

(2.1) Pour l'application du paragraphe (2), le eréancier
garanti ne peut obtenir le consentement Visé par le para-
graphe avant I'envoi du préavis visé ay paragraphe ().

Non-application du présent article

(3) Le présent article ne s'applique pas, ou cesse de s'ap-
pliquer, au créancier garanti dont le droit de réaliser sa
garantie ou d'effectuer toute autre opération, relative-
ment a celle-ci est protégé aux termes du paragraphe
69.1(3) ou (6), ou & l'égard de qui a été levée. aux termes
de Tarticle 69 4. 1a Suspension prévue aux articles 69 3
69.2

A DUt dL T ‘pynnr 2013
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Receiver's interim reports

(2) A receiver shall, in accordance with the General
Rules. prepare further interin reports relating to the re-
ceivership, and shall provide copies thereof to the Super-
intendent and

(a) to the insolvent person or the trustee (in the case
of a bankrupt); and

(b} to any creditor of the insolvent person or the
bankrupt who requests a copy al any lime up lo six
months after the end of the receivership.

Receiver’s final report and statement of accounts

(3] A receiver shall, forthwith after completion of duties
as reeeiver, prepare a final report and a statentent of ac-
counts, in the prescribed form and containing the pre-
scribed information relating to the receivership, and shall
forthwith provide a copy thereof to the Superintendent
and

(a} to the insolvent person or the trustee (in the case
of a bankrupt); and

(b) to any creditor of the insolvent person or the
bankrupt who requests a copy at any time up to six
months after the end of the r 2ceivership.

1882, ¢. 27, s, B9, ]

Good faith, etc.
247 Areceiver shall

(a) act honestly and in good faith; and

(b) deal with the property of the insolvent person or
the bankrupt in a commercially reasonable manner.

1562,2.27 5 A3

Powers of court

248 {1) Where the court, on the application of the Su-
perintendent, the insolvent person, the trustee (in the
case of a bankrupt), a receiver or a creditor, is satisfied
that the secured creditor, Lhe receiver or the insolvent
person is failing or has failed to carry out any duty im-
posed by sections 244 to 247, the court may make an or-
der, on such terms as it considers proper,

(a) direeting the secured creditor, receiver or insol-
vent person. as the case may be, to carry out that duty,
or

(b) restraining the secured creditor or receiver, as the
tase may be, from realizing or otherwise dealing with
the property of the insolvent person or bankrupt untjl
that duty has been carried out.

—————
Carrard o Savrgarg 14, 2712

Last ameniden on i iy 23 29'8
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Rapports proviscires

{2) Le séquestre doit, conformeément aux Reégles géné-
rales. établir des rapports provisoires supplémentaires
portant sur son mandat et en fournir un exemplaire ay
surintendant, § la personne insolvable ou, dans le cas
d'un failli, au syndic et & tout eréancier de la persomnne in-
solvable ou du failli qui en demande un exemplaire dans
les six mois suivant la fin du mandat du séquestre.

Rapport définitif et état de comptes

(3) Dés qu'il cesse d'occuper ses fonctions, le séquestre
établit, en la forme prescrite, un rapport définitif et un
¢tat de comptes contenant les renscignements prescrits
relativemient i l'exercice de ses attributions: il en trans-
met sans délai une copie au surintendant et:

a) & la personne insolvable ou, en cas de faillite, an
syndic;

b) & tout créancier de la personne insolvable ou du
failli qui en fail la demande au plus tard six mois aprés
que le séquestre a complété I'exercice de ses attribu-

tions en I'espéce.
1892, ch. 27, art. 89, |
Lbligation de diligence
247 Le séquestre doit gérer les biens de la personne in-
solvable ou du failli en toute honnéteté et de bonne foi, et

selon des pratiques commerciales raisonnables.
1882, ch. 27, an, 83,

Pouvoirs du tribunal

248 (1) §iil est convainey, 4 la suite d'une demande du
surintendant. de la personne insolvable, du syndic — en
cas de faillite —, du séquestre ou d'un eréancier que lo
créancier garanti, le séquestre ou la personne insolvable
ne se conforme pas ou ne s'est pas conformé a Pune ou
Fautre des obligations que lui imposent les articles 244 &
247. le tribunal peut, aux conditions qu’il estima indi-
quées : .

a) ardonner au créancier garanti, au séquestre ou a la
personne insolvable de se conformer 4 sos obligations;

b) interdire au créancier garanti ou au séguestre de
réaliser Jes hiens de la personne insolvable ou du failli,
ou de faire toutes autres opérations 4 leur égard, jus-
qu'a ce qu'il se soit conformé a ses ohligations.

A r AL 14 Favnier 21a
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ROYAL BANK OF CANADA (plaintiff/respondent) V. SOUNDAIR CORPORATION
( respondent), CANADIAN PENSION CAPITALI LIMITED (appellant)
and CANADIAN IN SURERS' CAPITAL CORPORATION (appellant)

Goodman, McKinlay and Galligan JJ A,

[Teard: June 11, 12, 13 and 14, 1991
Judgment: July 3, 1991
Docket: Doc. CA 318/91

Counsel: /. B Berkow and § H Goldman | for appellants Canadian Pension Capital Limited and Canadian Insurers'
Capital Corporation,

LT Morin. Q.C . for Air Canada.

LA Barnexand [ F Ritchice |, for plaintiff/respondent Royal Bank of Canada.

SE Dunphy and G K Ketcheson |, Tor Ernst & Young Inc.. receiver of respondent Soundair Corporation.

WG Horton . for Ontario Express Limited.

NI Spies , Tor Frontier Air Limited.

Subject: Corporate und Commercial: usoly ency

Headnote

Receivers - Conduct and lability of recciver General conduct of receiver

- Court considering its position when approving sule recommended by receiver,

S Corp.. which engaged in the air transport business. hud a division knownus AT. When § Corp. experienced linancial
difficulties. one of the secured ereditors. who had an interest in the assets of AT. brought a motion for the appointmient
of a receiver. The receiver was ordered to operate AT and to sell it as a going concern. The receiver had two offers It
deeepted the offer made by OEL und rejected an offer by 922 which contained an unuceeptable condition: Subsequently,
922 obtained an order allowing it o puke 4 second olfer removing the condition. The securad creditors supported
deceptance of the 922 offer. The comrt approved the sule 1o OFT and dismissed the motion 1o approve the 922 wlter
M appead was brought from this order

Held:

The appeal was disnissed

Per Galhigan J.A - When 4 COUTL APPOIES & recsiner o gae iy commereitl expartise to sell wn aicline, 10 meseapahle
that it antends to Ry upon the recen or's “Aperlise and not upon its ann [he court should be reluctant (o second-guess
with the beneti oF hindstght. the considerad husiness decisions mude Pyoits receiver,

The conduet of the recorsor should be ravisaad in the Light of the apeaitic mandate giventa him by the court The ordar
dppomting the recen or did mor sty how the racers er was 1o negotite the sale. The ordor obviously mtended. because off
the unusual nature of the weser being suld. 1o leave the method of sale substantially to the diseretion of the receiver,

Lo determine wheilier o recenver hus ncted providentls. the eonduet of e recenver should be avamined in lizht of the
nformaton the receis o had w hen it agroad 1o decept an offer. On the date the receiy ar decepted the OUT ofTer, it had
oniy o offers that of OFL. w hich was aceeptable. and that of Y22 which contained an Uneeeptable condition. The
deciston made was o sound onen the arewmstances. The reeener mude a sulficient offort (o obtain the best price. and
did not act improvidentiy



1991 CarswsllOnt 205 [1991] O No. 1137 27 A CW.3 134, 1178 4504 C. 324

Pha court miist eneroise Adreme caition Before i@ interferes with the privcess adopred s d receivar to sel] an sl
dssat It s important tho Prospective purchasers know tha . if they are acung good Lath, bargain sertously with
Feceiverand enter into an agreement with i Senurtwall not highrly intseiare with tic o mmmerend iudamaent of the receior
tosedl the assets to them

Per McKinlay 1y (eoncurring m the result) I« o mportant that the integriny ot procedures follawad by coupr-
appointed feeemers be protevtad the mierests of both ¢ mimercial moralinn and the future canfidence of bustiess
Persons i therr dealings with recaiters In all cases. the court should caretully serutinize the procedure followed by the
recenver While the procedure carried out by the receiver in this cuse w s dppropriate. given the unfolding of events and the
Uiique mature of the asset inmvolved. it may not be a procedure that is likely to be dppropriate m many receivership sales.
Per Goodman J.A, (dissenting): [t was imprudent and unfair on the part of the receiver to ignore an offer from an
interested party which offered approximately triple the cash down puyment without giving a chance to the offeror to
remove the conditions or other terms w hich made the offer unuceeplable to the receiver, The offer accepted by the receiyer
was improvident and unfair insofar as two ereditors w ere concerned.

Appeal from order approving sale of assets by receiver.
Galligan /. A. :

I This is an appeal from the order of Rosenberg J. made on May 1, 1991. By that order. he approved the sale of
Alr Toronto to Ontario Express Limited and Frontier Air Limited. and he dismissed a motion 1o approve an offer to
purchase Air Toronto by 922246 Ontario Limited.

2 It is necessary at the outset to give some buckground to the dispute. Soundair Corporation ("Soundair") is a

corporation engaged in the air transport business. It hus three divisions. One of them is Air Toronto. Air Toronto
operdies a scheduled airline from Toronto Lo @ number of mid-sized cities in the United States of America. I1s routes
serve as feeders to several of Air Canada'sroutes. Pursuant to a connector agreement, Air Canada provides some services
to Air Toronto and benefits from the feeder traffic provided by it The operational relationship between Air Canada
and Air Toronto is 4 close one.

3 Inthe latter part of 1989 and the early part of 1990, Soundair was in financial difficulty. Soundair has two scecured
creditors who have an interest in (he assets of Air Toronto, The Royal Bank of Canada (the "Royal Bank") is owed at
least S65 million dollars, The appellants Canadian Pension Capital Limited und Canadiun Insurers' Capital Corporation
(collectively called "CCFL") are owed approximately S9.500.000. Those creditors will have a deficieney evpected Lo be
i exeess of S50 million on the inding up of Soundair.

+ 0 On April 26, 19901, upon the moton of the Rosal Bank. O'Brien 1 dppointed Ernst & Young Ine. (the “receiver”)
s reeeiver of all of the wesels, property and undertakings of Sounduir The order required the recener o operate A\ir
Toronto and sell it as o gamg concern Beeatise of the élose relationship betweon Air Toronto and \ir Canada. 1 was
contemplated that the recen o woyld ohtdin the wsstvance of Atr dtadiato operate Air Toronte ke vrder suthorized

the receiy or:

thtoenter into contrictial drranzements with A Canada to retain o Manageror operator. meluding Nir Canada
o manage and operate Air Toronto under the supervsion of Ergst & Young Ine wnnl the completion of the <ale
o At Toronto to \ar Cunud., or other person

\sebeciuse of the close relattionship, 1t was expected that Air Canada wogld purchiase \ir Toronto To that end. the
onde ol O'Brien I authorized the Receiver,

W o negotite and do all things necessars or desirable Lo complete o sale of Air Toront 1o Alr Canada andd. 1l
Soale o A Canada conpar he completed ty neoonaty apd sl M Toronto to anather P2yt sud el Lo Lo
and condiions approy ad by this Court,
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2 Over a period of saveral weeks falion g that order. negetianons directod tosturds the sale of Air Toronto 1ook
place betwean the receiyor and Air Canadn \ir Canada had un dgreemient with the recener that it wou'd by e aelusn e
fegetlating rights during that period 1 do 1 LLRINR 1L IS fecess, PV Lo Teniew those negotiations, but | note that Ay
Cuanada had complete aecess Lo all oftheoperattons of Air forontn and conducted due diligence exaninations [t became

thoreughly cequamiad v ith o S dspect of Al Toronto's opergtion.

A Those negotiations came to an end when an offer made by Air Canada on June 1y, 19900 was considered
unsatislactory by the receiver The offer was not accepted and lapsed  Having regurd 10 the tenor of Arr Canada's
negotiatng stance and a letter seit by its selicitors on July 20. 1990, 1 think that the reeciver was eminently reasonable
when it decided that there was no realistic possibility of selling Air Toronto to Air Canada.

The recever then looked elsew here. Arr Toronto's feeder business is very altractive. but it only has value to
national airline. The receiyer concluded reasonably. therefore. thut il was commercially necessary for one of Canada’s
tWo national airlines to be involved in any sale of Air Toronto. Realistically, there were only two possible purchasers.
whether direct or indirect. They were Air Canada and Canadian Airlines International

8 It was well known in the air transport industry that Air Toronto was for sile. During the months following the
collapse of the negotiations with Air Canada. the receiver tried unsuceessfully to find vighble purchasers. In late 1990,
the receiver turned to Canadian Adrlines International. the only realistic alternative. Negotiations began between them.
Those negotiations led to a letter of intent dated February 11, 1990. On March 6. 1991, the receiver received an olfer
from Ontario Express Limited and Frontier Airlines Limited. who are subsidiarics of Canadian Airlines International
This ofter is called the OEL ofter,

9 Inthe meantime. Ajr Canada and CCFL were having discussions about making an offer for the purchase of Air
Toronto. They formed 921246 Ontario Limited ("922") for the purpose of purchasing Air Toronto, On March 1. 1991,
CCFL wrote to the receiver saving that it proposed to make an offer. On March 7. 1991, Air Canada and CCFL presented
in ol]'cr to the rccri\cr in the nanfe 0f 922, For cons enience. its offers 111c called the 1922 ollers."

10" The first 922 offer contained 2 condition which was unaceeptable to the receit er. Iwill refer to that condition in
more detail later. The receiver declined the 922 offer and on March §. 1991. accepted the OEL offer, Subsequently. 922
obtained an order allowing it to make a second offer. It then submitted an offer which was virtually identical to that of
March 7, 1991, exeept that the unaceeptable condition had been removed.

11 The procecdings before Rosenberg J then followed o approved the sale to OFL and dismissed 4 moton for
the aceeptance of the Y22 offur. elire Rosenbere J . and in this court, both CCEL and the Royul Bant, supported the

decepidnee oF the second Y22 ot
12 Thereare onli tno ssuos w hch maast be resolved in this dppeal. Thes are

F1EDed the receis or ae peaperiy whenatentered mo an dareemant toseli \Nir Toronto th OFL "

120 What effect does the SUPPOTL o the Y22 ofter by the seeured craditars Bave og tha resyle?

3 Dl deal with the (wo ISaUGs sorarataly

1. Did the Receiver Aet Properly in Agrecing to Sell to OF[ 2

14 Belore dealing with that issue. there are three general ohsery ations which 1 think I should muke, The first is that
the sale of an airline as o going concern is a very complex process. The best method of selling an airline at the best price
is something far removed from the expertise of a court. When a court appoints a receiver to use its com mercial expertise
to sell an airline, it is inescapable that jt intends 1o rely upon the receiver's expertise and not upon its own, There fore,
the court must place a ereat deal of confidence in the actions tuken and in the opinions formed by the receiver, It should
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abo assume that the receiver is acting properly unless the contry s elearly shown. Fhe second abservation is that the
court should be reluctant to seeond-guess. with the benefit of hindsight, the considered business decisions mude by ity
receiver. The third observation which T wish to make is that the conduet of the receiver should be revicwed i (he light
ol the specific mandate given to lum by the court.

I3 The order of O Brien J prosaded that o the recener could ot complete the sale to A Camadu that gt ws Lo

Rezotiate and sell A Toronto o wnotherperson ™ The court did Mot sas how the recerner was to necotiate the sale It
did ot say 1twas 1o call tor bids or conduct an ay Ston I tald the receiver 1o negotiate and sell It obyously intended.
Pecause of the unusual lature of the asset bemg sold. 1o Jeave the method of sale substantially in the discretion of the
receiver I think. therefore. that the court should not rex iew minutely the process of the sale when. broadls speaking, it
dppears to the court to be 3 JUSE process,

16 Asdid Rosenberg J., Ladopt as correct the statement made by Anderson J. in Cronwn Tiust ¢ 0.y Rosenberg ( 19504,
MIOR. QAT 6T CRR NS 1300, 3500, 204 131, W DULR. Ut 26 (ILC) . at Pp. 92-94 [O.R]. of the duties
which a court must perform when deciding whether o receiver who has sold a property acted properly. When he set out
the court’s duties, he did not put them in any order of priority, nor do I, 1 summuarize those duties as follows:

L. Tt should consider whether the receiver has made a sulticient effort to get the best price and has not acted
improvidently,

2. It should consider tle interests of all parties.
3. It should consider the eff ficacy and integrity of the process by which offers are obtained.
4. It should consider whether there has heen unfairness in the working out of the process.
I7 Tintend to discuss the performance of those dutios separately.
1. Did the Rchiwr mal{u a sufficient effort 1o get the best prin:)} and did it act pmlidcntl_\v? ‘

I8 Having regard to the fact that it was highly unlikely that a commercially viable sale could bé made to anvone
but the two national airlines. OF 1o someone supported by cither of them. itis my view that the receiver acted wiscly
and reasonably when it negotiated only with Air Canada and Canadian Airlinoes International. Furthermore, w hen Air
Canada said that it would subnut no further offers and gave the impression that it would

nat participate further in
the receiver's efforts 1o soll. the only couirse reasonably open to the receivor w Iyt negotiate with Canadian \irlines

International Realistically. there was o here else to go bup o Canadian Airlines International In do g so. it is my

opmion thut the recer er mude stbficient effors to sell the dirline

BE o When the recen or 23 the OFL ofar on Marsh 6, 1o Pt woas over Tomegths sthice 1t |
Eaponsthiliy of <elime G Torwieo 1 atl shai the s 7 B

0 B s e L

tad bean churaed with thye
I

vl received

offer whiely s

thart 2l w e deceplable
Mier substantial effoits 1o sell the airhae e tha pertod, I ind w ditlicult to g

A Lhat the racerver aciad miprot dentl
N devepting the onls aceeptable offor w el i hud

20 On March §, 1991 the dute w hers the recer or seeepted the OLL offer, it Jud Ol I orters, the OFRL o whieh

Wb deweptable, and the Y22 ofior w hech contained an Urseeptunle condition [ eunnot sos how the recets o, dsstmina
far the moment thas the PR Wabs reasonable, could have Joge i ting but wocept the OEL offor

2 Wlien deciding w hether o recenver had acted pron wentls. the court showld exanne the conduet of the receis o

mohih of the imformation the receiver hud wl

DI agread wo aceept an offer T this e e court should look at the
receinet’s condudt i the Bt of the information it had whon it niade it dectsion on Mareh 8 1991 The cotirt shoutd

hevery cattious befop deading that the recaror's coidiet Wy B pros ident by wod apon memation wiieh has come

to light after it made its decision. T dovsi inmy view. would derogate from the mandats 1o sell given to the receiver by
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the virder ol OBrien | Lagree with and ad PEabat was saed by Apdersog | W Crasn Prisp Co v R
arp H2[OR,)

HL]E‘H‘-:

fes dectsion was made as o muatter oFbusimess judgerent oi the s O i anatlab e peir 1 s of the WOy sl
Shdrecener's fluncon to mithe such udgments and i the niahimg of them o g seriously wnd responsibly <o as
te be prepared (o stuid behind them .

It the court were to reject the recommendation of the Receiver i aav but the most xceptional circumstanees. it
would materially dunnish and w eithen the role and function of the Receiver both in the pereeption of receivers and
i the perception of any others who might huve Oveasion (o deal with them It would lead to the conclusion that
the decision of the Receiver 4 of little weight and that the real decision was always made upon the motion [or
approval That would he 4 cunxcq;u.'n‘cu susceptible of immensel duamaging results 1o the disposition of assels by
court-appointed receivers

[Emphasis added |

22 lalsoagree with and adopt what was said by Macdonald J A in Cameron . Bank of Nova Scotia (1981), 38 C.B.R.
(N.S)1,45N.SR. (2d) 303, 86 A.P.R. 303 (CA) atp. 11 [CBR:

In my opinion if the decision of the receiver to enter into an agreement of sale. subject to court approval, with
fespect o certain assets is reasonable and sound under the circumstances at the time existing it should not be set
aside simply because a later and higher bid is made. To do so would literally ereate chaos in the commercial world
and receivers and purchasers would never be sure they had a binding agreement.

[Emphasis added. |

23 On March 8. 1991, the receiver had two offers. One « as the OEL offer. which it constdered satisfactory but which
could be withdrawn by OEL at any time before itwas accepted. The receiver tlso had the 922 offer, which containgd
a tondition Jhai Was totally unaceeptable. It had an other offers. [lf\\ﬁs felt:r:t{ with the dilemmu of w hether it shoqu
décline to accepl the OEL offor and run the risk of it being withdrawn., in the hope that an acceptable offer would be
forthcoming from 922 Ap affidavit filed by the president of the receiver deseribes the dilemma w hich the receiver faced.
and the judgment made in the light of that dilemma:

24 An assel purchase agreement was received by Frist & Young on March 7, 199] hich was dated March 6.

1991 This agreement was recened from CCEL iy respect of their offer to purchase

the assets and undertaking of
Air Taronto Apart from fnaneigl considerations. which will be considerad in

dsubsequent alfidas it the Recerivr

deterptined thit i wld oz he prtidine 1) el aceepice o the OEL werocmee T Netatare o hioli}
- i

TP Wil e Connpchavind CCFY Mir Cantada had? the b

Wit
et efun ‘evelusive i azzettions for Air Toronn.

and had elearls mdicated ies urtents i take self ou of the ruaming while ensuring that go other party could seek 1o

Purchtse Arr Lorontn and maintain the Xar Cunud g congaotor arrangement vind o is suriival The CCE L. offer

represented a radical resersal of this Position by e Canadi i the olsy anth hour, How sver iy contiined asignificant
number of conditions g closimg which w ors entirely borond the contral of the Recanner Ay woll. the CUFL offer
canre less than 24 hours befors sEning ot the agreemoent witl OEL which had been Aegotiated over a peried of

montis al graas ume and SApeninag,

[Emphuss added 1 Eam convineed thar the dectsion mude w.,

wwund one i the arcumstanees taced by the receis or
on March 8. 1991

24 Inow tur (o considar o hether the price contained i the OFL ofter was one w hich 10w s provident 1o aeeep!
Mt the outset, T think that the taet that the OFL orfor was the vnly aceepiable one an (Bl to the receiver on March s,

1991, atter 10 mopths of trying to sell the wirline. 15 strong evideice that the price in it was redsonahle Ing detenorating

ceononiy. L doubt that it would has e beop 1 e o watl any longer
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25 Tmentoned carhar that, PUESGIRT tovam order, 922 ws pormsitied 1o present d second ofter Duping the hearing of

the appeal. counsel compared a1 great kength the price contumnad i the ~econd 922

ofier with the price contaned in the
QLL offer. Counsel put forth s arious 1y potheses uppertng their contentions that one offer u % better than the other
26 Uiy my opimon that the prive eontained i the 922 il s relevant onls i shov s that the Prve obtaned by
the recener in the OFL offer Was not d reasonable one In Crong Tre ¢ Rosenbers , supra. Anderson T at p.o i3
[OR ] discussed the comparison of offers in the follow mg w A
No doubt. as the cases have imdicated. situations might arise where the disparity was so great as to call in question
the adequacy of the mechanism w hich had produced the ofters T is notso here.and in my view that is substantially
anend of the matter
=7 Intwo judgments. Saunders J. considered the circumstances in which an offer submitted after the receiver had agreed
to a sale should be considered by the court. The first is Re Sefkirk (1986), 58 C.B.R. (N.S.) 245 (On1 S.C. ).atp 247

I Tor example. in this case there had been a second offer of a substantially higher amount, then the court would
have to take that offer into consideration in assessing whether the receiver had properly carried out his function of
endeavouring to obtain the best price for the property.

28 The second is Re Beauty Counsellors of Canada Led (1986), 58 C.B.R. (N.S.) 237 (Ont. S.C) .t p. 243

[F'a substantially higher bid turns up at the approval stage. the court should consider it. Such a bid may indicate. for
example. that the trustee has not properly carried out its duty to endeavour to obtain the best price for the estate,

29 In Re Selkirk (1987), 64 C.B.R. (N.8.) 140(Ont. S.C) . at p. 142, McRae J. expressed a similar View:

The court will not lightly withhold approval of a sale by the receiver. particularly in a case such as this w here the
I receiver is given rather wide discretfonury authority +s per the Tdcr of Mr. Justice Trainor and. of cjmursc. where
the receiver is an officer of this cotirl. Only in a case where thhre seems to be some unfairness in 1
the sale or where there are suhstantially higher offers which would tend to shov thar the sale
the court withhold approval. It is important that the court recognize the comniercl
prospective purchasers are allowed 1o wait until the sale is in court for uppros

This is something that must be discouraged

¢ process of
wets fmprovidenst will
al exigencies that would flow if
al belore submitting their final offer.

[Emphasis added |

A What those cases show is that the prices in other offers T e relavance only if they show that (e
i the offor accepted by the receiver way sor unreasonably low as 1o 4,
aveepting i I am of (he opinton, therefore. that i they

prive contamed
ctionstrate that the recciver was improvident in
do not tend to show that the receiter wis improvident. they
should not be constdered upon a motion to conlirm a syjo recommended by a court-appointed reccis or. ICthey were. the
Process would be changed from o sule by a receiver, subject Lo caurt approval. into an auction conducted by the court
at the tme approval i sought. In my opinion. the latier course is unlair to the person who has entered bong fide

mtoan
agreenent with the receiver, ean only lead to chaos. and must be dncouraged.

Rl

I, however, the subsequent offer i~ sov suhstugs

Uiy higher thun the sale recommended by the reconver, then i
nuay be that the recen or has it conducted the sale properly T such circumstances, tis conrtwould be pusnfiod iselt i
chitering mto the sale progess by constderine ¢

(Bl

mpettive bids However, | think that thar pracess should be eatered into
only i e court is sansiiad tha the racets ér lias not properly conducted the sale w bl ot hus recommended 1o the cour

i2 Tt is nevessary 1 consider the o offers Rosanbere § held that the M2 00 wats Ahightly better or m trginally

better than the OEL offer [He concluded that the difference in the 1w o offers did not show that the suls provess adopted

0y the receinver was madeguate or improv tdent
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W Counsel For e appeliants complaned dhout the mumnegs mrwhich Rosenbere I condictod the hearing of the motion
Wconfinm tha O sale The comphiunt was that w hen thex began o discuss 4 CUIMPArSon of the two ofters, Risenber:
I sard that he constdered the 922 wffer ta be bertor than the OEL offer ( ounsel swid that when tha COmImLnt Was nrade
they did not think it NECENUATY U urgue Murther e question of the difterence in \ulue between the two offers 1 ey
coamplain that the Anding that the 922 oifor w s enly margmally betrer or shightly beter than the OLL ofter was made
without them ks ing had the CPPTUmLy o argue that the 922 offer v as substantially hetter op stenifcantly betrer than
the OEL ofter. Leanno understand how counsel could have thought that by expressing the opmion that the Y22 ofter was
better, Rosenbere J ywax s Ing that 1t was g signilicantly or substantrally hefter one. Norcan | comprehend how counsel
took the comment 1o mean that they were foreclnsed from arguing that the offer was significantly orsubstantially better
If there was some misundcrs(mulmg on the part of counsel. it should have been raised before Rosenberg J. at the time I
amsure that i it had been. the misunderstanding would hus e been cleared up quickly. Nevertheless. this court permitted
evtensive argument dealing with the comparison of the two offers,

3 The 922 offer provided for S6 million cash to be paid on closing with a royalty based upon a percentage of Air
Toronto profits over a period of 3 years Up Lo a maximum of S3 million. The OEL offer provided for 4 payment of §2
million on closing with a royalty paid on gross revenues overa S-year period. In the shor term. the 922 offer is obviously
better because there is substantially more cash up front. The chances of future returns are substantially greater in the
OLEL offer because royalties are paid on gross revenues. while the royalties under the 922 offer are paid only on profits.
There is an element of risk involved in each offer.

is The receiver studied the two offers. It compared them and took into account the risks. the advantages and
the disadvantages of cach. It considered the 4ppropriate contingencies. [t is not necessary to outline the factors which
were taken into account by the receiver becuuse the munuger of its insolvency practice filed an affidavit outlining the
considerations which were weighed in its evaluation ol the two offers. They seem to me (0 be reasonahble ones. That
affidavit concluded with the following paragraph:

24. On the basis of these considerations }hc Receiver 11'.45 al‘vprm ed the OEL offer und has concluded thay it errcsenls
the achievement of the highest possible value at this time for the Air Toronto division of SoundAir.

36 The court appointed the receiver to conduct the sale of Ajy Toronto, and entrusted it with the responsibility of
deciding what is the best offer. I put great w eight upon the opinion of the receiver. It swore to the court w hich appointed
it that the OFL offor represents the achievement of (he highest possible value al this time for Ajr Toronto, T have not
been convineed that the receis erwas wrong when he made that dssessment. Tam. therefore, of the opinion that the 922
offer does not demonstrate any failure upon the Part of the receiver 1o wet propetly and proy idently

£ r
TN follows that i Rosenberg J v corroet w hen he tound that the Y22 olter was i fuet better. | agres with him
that 11 could only ke been shihtly or marainally better, The 922 arfer dogs not Leud to an mrereree that the disposition
Sty ofthe recer or v ui iy wleduate. unsticesnsiul mpresident, nor that the price w.is Liteasonahje
i i, therefure, of the vpion the the receiver made sulicidne Stort 1o a2t the hest price. and has nOE acied

mprosadont]y
2. Consideration of the Interests of all Parties
W Itiswell established that the primasy imterest is that of the creditors of the debtor: see Cronn Trins ¢'n v Rusenhers

< supra, and Re Sefhrd. | supra (Saunders 1), However. as Saunders J. pointed out in Re Beanty Counsollors | supra at
P M CBR). "iis not the only or oy erriding considerationg "

1 Iy oprgog. there are vither Saatls whos imterests rog uire constdzrinon [nan appropre e el the mterests of
Moj | I

the debror must be tukeq into aecount Ihink also. ina case sueh as this. where a purelhaser hus barguined at some lerath

and doubtlass gy constderahle evnense with the rocer er, the Biterests of the purchuser oy to be taken mito account
i P E
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While 1t 1s oy explicitly stuted i steh Cases as Crmvn Teast G o Rovernhyrs SUpEa. Re Sofnd o 198s) supras Re Bowan
Cotativeflurs | supra. Re Solbivk ST supra. and (Canioron ), supra T think they clearly imply Uzt the interests of i

rson wly has tegotated an Sarecmant with a ¢ Wri-appomtied FaCener arasers Mpertant
= ] . |

41 In this case. the interests of 4]l parties who weould has e an interest in the process wers considered by the recer o

aid by Rosenbera |
3. Consideration of the Efficacy and Integrity of the Process by which the Offer was Obtained

42 While it is aceepted that the primary concern of a receiver is the protecting of the interests of the creditors, there is
asecondary but very important consideration, and that is the integrity of the process by which the sale is effected. This
Is particularly so in the case ofa sale of such a unigue asset as an airline as o going concern

43 The importance of a court protecting the integrits of the process has been stated in a number ol cases. First. T refer
to Re Selkirk . supra. where Saunders J. said at P-246[C.BR J:

In dealing with the request for approval, the court hus to be concerned primarily with protecting the interest of the
creditors of the former bankrupt. A secondary but important considera tion is that the process under w hich the sale
agreement is arrived at should be consistent with commereial efficacy and integrity.

In that connection | adopt the principles stated by Macdonald J.A. of the Novu Scotia Supreme Court (Appeal

Division) in Canieron v Bank of NS (1981), 38 C.B.R. (N.S.) 1,45 NS.R. (2d) 303, 86 A.P.R. 303 (C.A) . where
hesaidatp. 11:

In my opinion il the decision of the receiver (o enter into an agreement of sale. subject 1o court approvul, with
fespect Lo certain assets is reasonable and sound under the circumstances at the time existing it should nol be
setaside simply because a later and higher bid is made. To do so would literally ereate chaos in the commercial
world and receivers and purchasers wquld never be sure they had a binding agreement. Op the contrary, thpy
would know that other [bids could hcie«}ei\ed and considered up until the application l'c]r courl ilpprul'zll is
heard  this would be an intolerable situation,
While those remarks may have been made in the contet of 4 bidding situation rather than aprivate sale. I consider
them to be equally applicahle 1o & negotiation process leading o  private sale. Where the court is concerned with
the disposition of property. the purpose ol appointing « receiver is to hase the receiver do the w ork that the court
would otherwise have to do.

H o Siltiva Tivesmciti Lod Bun® ot Moo (1985), 59 C.B.R. (N.S.) 242, 41 Alta. L.R. (2d) 58, 65 A.R. 372,
21 D.L.R. (4th) 473 P 40D R the Alberts Court Oof Appead sard thar sale by tender 1s not necessarily the best
Wy tosell o businsss asan wigoingz coneern [twent o iy thatwhen some other method i used which is provident
the court should 1ot tidernsine the process by reflsting Lo confieng the sale

0 Punally Erefer to the reas g ot Aadarson I m Civon Frint €o Rowwhore  supra, a pIZZI0OR ]

Winleesory proper etfort must Al iy s be made to gssure R reco ery consistent with tie lmutations mheren:

1 the process. no method hus et been doyised 1o enty)

b elimmmee those imitations or 1o gy od thair conseguencas

Curratnly fr mar e, Posgizch oy Lo cogie the entive ros vt or e sustemr Thuson LR e Bl (0 P e

Sl e o vl et e SR e aredl i it other VL G S0 LB ) Ty b Tt 1 afe it iten Pt anl .

[Enphuasis wdded |

46 [ s iy opinion thar the COMITT MIUSE ONQTCIae OXEFOITS ety o bofiore it intertares with the process adopted hy

recenver o sell an unusual asset B s tiportant that prospectis e purchasers ko that, of they are dcting in good [aith
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Parza sennusly with . recei erdand enter mte s wgreement v it tedenurtwill not hahtly interfore with Lhe commiereral
tudement of the receis or 10 sol] 2 dsset to them

47 Betore this court. cotmael for those opposiag the confismation of the sale to OLL suggested many different wans
i which the receiner could have conducted the Provess other than the way which he dud However. the evidence does no
conv e e that the raceiv ot used o mpraper method of shiempung toseil the mekine The answor to thase suhmissions
i> found in the comment of Anderson Jin Crovn Truvt ¢ voRosenberg , supra. at P INGOR |

he court ought not 1o sit us on appeal from the decision of the Recenver, FEVIEWIng In minute detail ey ery element
ol the process by which the decision is reached, To do so w ould be a futile and duplicitous exercise.

45 Tt would be a futile and duplicitous exercise for this court toexamine in minute detail all of cireumstances leading
Up to the acceptance of the OEL offer. Having considered the process adopted by the receiver. it is my opinion that the
process adopted was a reasonable and prudent one.

4. Was there unfairness in the process?

49 Asa general rule, I do not think it appropriate for the court 1o €0 into the minutia of the process ar of the selling
strategy adopted by the receiver. However. the court has a responsibility to decide whether the process was fair. The
only part of this process which | could find that might give even a superticial impression of unfairness is the failure of
the receiver (o give an offering memorandum to those who expressed an interest in the purchase of Air Toronto,

50 Twill outline the circumstances which relate to the allegation that the recejver was unfair in failing to provide an
offering memorandum. In the latter part of 1990, as partofits selling strategy, the receiver was in the process of preparing
an offering memorandum to give 1o persons wha expressed an interest in the purchase of Air Toronto. The ollering
memorandum got as far as drafy form, but was never released to anyone, although a copy of the drafi eventually got into
the hands of CCFL. before it submitted the first 922 offer on March 7, 1991 A copy of the offering memorandum forms
part ol the record. and it seems to me to ¢ little more than puffery. without any hard information which a s}’aphislicalcd
purchaser would requilje in or der to melﬁic i serious bid. '

51 The offering memorandum had not been completed by Fcbrll&‘.l‘} 111991, On that date. the receiver entered into
the letter of intent to negotiate with OEL. The letter of intent contained a provision that during its currency the receiver
would not negotite with any other party. The letter of intent was renewed from time to time until the OEL olter was
received on March 6, 199]

32 The recener did not proceed with the offering memorandum becduse o do so would violate the spirtt. il ot the
“tierof s letter of mrent with OF|

33 I doonot think that the conduct of the recen or show s any unfarrness o ards 922 When I speak of 922, 1 do
>0t the context that Awr Cunada swid COFL are sdetttitied with o atart by sasving thay the Fecenver acted reasomuhly
when itenterad into axclusive negotiations with OFL. 1 rind it strange that a company, with w hich Air Canada is closely

and mumately myolyed, would SA% that 1w as unfair for the recener 1o Snter into a tme-lmitad ddreement Lo nezotrite
exclusisely with ORL That is precisely the arrangement w hich Air Canada msisted upon when it negottated with the

receneran the spring und summar of 990 [Fat was not unliar for A Canada w have such an dgreemeant. | do no

understand why it was untir for OFL to have o similar one In lact. both Arr Canada and OEL WS Lurn were deting
Fedsonahiy when thes raquired exclusi e nezotatng rghts to pravent there nezotiattons from being used as o hargaining
lever with other potential purchusers. The fact that Aur Canuda nsisted upon an exclusis negotiating rightw hile i
BN Begntaimg with the receiver demonstrates the commersial elficacy of OFL bemng given the sume right during its
negotiations with the receiver | e no untairness on the part of the receiser when it honourad 11y letter ol mient with
OFL by notreleasing the oftering memorandum durmg the nzgotivions with OF]
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=4 Morcover, T um o prapared 1o find that 922 was i Ay way projudiced by the et that 1t did not have an

offermg memorandum It made an offer op Mareh = 991 which it contends to this dav was a betror ofter than that
P OEL 922 has not cope meed mie that if ¢ had an offertng memorandum. s offer would have been dny dilferent or
any better than o detially was The rwy) problem with the first 927 ofre Wats thut it contained o condiion which w ..
completels naeeeptable 1 1he recenver The recenner, properis. in my opimon, repected the offer vut of hand Deie
of that condition: That condition did nit relate 1o any mformanon which could have conceny dably been i an offerinz
memorundum prepared by the receis er. It was ahowt the resolution of adispute between CCEFL und the Roval Bank.

something the recener knew nothing abou

55 Further evidence ol the Luck of prejudice which the absence of an offering memorandum has caused 922 is found m
CCFL's stance before this courl. During argument. its counsel stiggested as a possible resolution ol this appeal that this
court should call for new bids, e aluate them and then order asale to the party who putn the better bid. In such a case,
counsel for CCFL said that 922 would be prepared to bid within 7 days of the court's decision. T would hayve thought
that. if there were ansthing to CCF1 s suggestion that the failure to provide an offering memorandum w ds unfair to 922,
that it would have told the court that it needed more information before it w ould be able to muke a bid.

36 Lam satisfied that Air Canada and CCFL have. and at all times had. all of the information which they would have
needed to make what to them would be g commercially viable offer to the receiver, I think that an offermg memorandum
wis of no commercial consequence to them. but the absence of one has since become a v aluable tactical weapon.

37 Itis my opinion that there is no convineing proof that if an offering memorandum had been widely distributed
among persons qualified to haye purchased Air Toronto. 2 viable offer would have come forth from g party other
than 922 or QL. Therelore, the fuilure to provide an offering memorandum was neither unfair, nor did it prejudice
the obtaining of a beter price on March 8, 1991, (hay that contained in the OFL offer. I would not give effect to the
contention that the process adopted by the receiver w as an unfair one,

38 Thcrcl are two statements by Anderson J. contained in Crown Trust Co, v Rosenberg | s{lpru. which I adopt as
my own. The first is at p, 109 O.R.J: ! |

The court should not proceed against the recommendations ol its Receiver exeept in special circumstances and
where the neeessity and propriety of doing so are plain. Any other rule or approach would emasculute the role ol
the Receiver and make it almost inevitahle that the final negotlintion of every sale would ke place on the m otion
for approval

The second is P HIL[OR)

Ttis equally elear, inmy view, though perhaps not soclearly enuneinted, that j g only in an sweeptional case that the
court will intervene and proceed contrary 1o the Recersor's recommendations it satistied. as 1 am. that the Receiver
his acted reisonably. prudently and Caarely anid st arbitrarily.

10 this case the recoiusr dated redsomahly prudantis. furls and no arhirartis [ am of the opition. therefory. that the
rroeess adoptad by the recener in reaching an agreement was 4 itsl ong

2 Tn his reasons for judgment. arter discusamag e siretEnstanees leadmg 1o the 922 aifer Rosenbers 1. wud this:

They crouted o sitvati MU o March Sthwhere the Recenet was Tucad with o offers, nne of which was

ceptable form und one of hich could e Posstbly be acceprad i s present form. The Recaver aeted

appropriaiely m aceepting the OE] ofler

WastizwNext canzpa
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fain The receror made proper and sulficant offvits 1o get the bost price that it could For the ussets of Air Toronto
It adopiad a reasonable and FfeCtng provass 1o sell the airlme which was fair to all persons who nught be interested 1n
purchasme it Iis my opnuon. therefiore, that the recenvr properly carned vt the mandate w hich was given to gt by the
order o7 O Brien J 1y follow s that Rosenberg | s cortect when he contirmed the sule to OFL

I The effect of the support of the 922 offer by the two secured creditors.

6L s Inoted carhier. the 922 offer was supported before Rosenbery 1. and i1 this courl. by CCEL and by the Rouul
Bank. the iwo secured creditors. It was argued that. because the nterests of the credutors are primany. the court oughi
to give effect to their wish that the 922 offer be accepted I'would not accede to that suggestion for two reasons

62 The first reason 1s reluted to the Faet that the creditors chose 1o have a receiver appointed by the court. It was open
to them to appoint a Private receiver purstant (o the authority of their seeurity documents. Had they done so. then they
would have had control of the process and could have sold Air Toronto to whom they wished. However. acting privately
and controlling the process involves some risks. The appointment of a receiver by the court insulates the creditors from
those risks. But. insulation from those risks carries with it the loss ol control over the process of disposition of the assets.
As Thave attempted to explain in these reasons. when a receiver's sale is before the court lor confirmation, the only issues
are the propriety of the conduct of the receiver and whether it acted providently. The Function of the court at that stage
15 not to step in and do the receiver's work, or change the sule strutegy adopted by the receiver. Creditors who asked the
court Lo appoint a receiver to dispose ol assets should not be allowed to take over control of the process by the simple
expedient of supporting another purchaser if they do not agree with the sale made by the receiver. That would take awiy
all respect for the process of sale by a court-appointed receiver.

63 There can be no doubt that the interests of the creditor are an important consideration in determining whether the
receiver has properly conducted a sale. The opinion of the creditors as to w hich offer ought to be accepted is something
Lo be taken into account. But if the court decides that the receiver has acted properly and providently, those views are
not necessurily determinative, Because, in this case. the receiver acted properly and pr+\ idently. I do not think that the
views of the ::rediml—. should override the considered judgment of the receiver,

64 The second reason is that. in the particular circumstances of this case. T do not think the support of CCFI. and
the Roval Bank of the 932 offer is entitled 1o any weight The support given by CCFL can be dealt with summarily, [t
IS i co-owner ol 922 [ s hardly surprising and not very impressive to hear that it supports the offer whicli is making
for the debtor's assers

63 The support by the Royval Bunk requires more consideration und mvolves some reference Lo the circumstuances On
March 6. 1991, when the firs 922 olfer was made, there was Meenbtence an inter-lender agreement beiw can the Roval
Bank and CCFL Thyy darecment dealt with the share of the proceeds of the sale of \ir Toronto hich cach crednor
would receive, At the time. 4 dispute herw een the Roval Bank und CCFL ghoy the interpretation of tha dareement
Wis pending i the courts The undeceptable condition in the fipst 30 offer related to the settlemsent ol the inter-lender
dispute The condition required that the dispute be resolt ed e swas which would substantially fevour CCFL [ required
that CCFL peceive SIITIN0N0 of the $6 million cash pavment and the bualunce. including the roxalues iany. be paid to
the Rosal Bank The Rowil Bank did niot azree with that sphit of the sale proceeds

OO On Npril 3, 1991, e Royul Bans and CC J 1 agraed to seule the ter-lender dispute. The settlement w as that if the
Y22 olter was decepted by the court. CCFI would recene only STauthon and the Royal Bank would recars o S5 million
plus any rovaltes which might be paid, 1 was oaly i consideraton ol that settlement that the Rosal Bank agreed 1o
spport the Y22 ofrer

67 The Roval Bunk's support of the 922 affar is <o afteerad by thaey A1 suhstantial benefit whick it watted 1o abtamn
[rom the settlement of the mter-lender dispute that. in MY OPIION. Iy SUpport 15 dey oid oFany obgectivity 1 think 1
has no wereli
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aA While there My be arcumstinees where the HILtimous support by the eredinogs of 3 parucalar ofler could
conceit ably override the properand provident conduer of 4 sale by @t recaver. 1 dn o think that this iy suel g cuse
This 1+ 4 case where the recetver has acted properls and i rrovudent was [ewould make o wekery out of the judicral
Process. under which a muanduate w s gvan Lo thas recerver w sell this wicline i the support by these creditors of the v22

ORE were pernnited 1 car Mheday Tape oy 2ghi o the support which they sve to the 922 offer

&9 Inits factunn, the receiyer pomted out that, becgise of greater labilities mposed upon private receis ers by varous
statttes such as the Enysloy mieny Stancdurds 1er, R.S.0. 1980, ¢ 137, and the Eni rammental Pratection Acr . R.S.0. 1950,
¢ 41 itis kel that more and more the courts will be asked 1o Appoint receivers in insolyencies, In those circumstances.
Ithink that ereditors who ask for court-appointed receivers and business people who choose to deal with those receivers
should know thut if those receiy ersact properly and providently, their decisions and judements will be given great weight
by the courts who appomt them. I have decided this appealin the way I have in order to assure business people who deal
with court-appointed recein ars that they can haye confidence that an agreement which they make with a court-appointed
reeeiver will be far more than a platform upon which others may bargain at the court approval stage, I think that persons
who enter into dgreements with court-uppointed receiy ers. following a disposition procedure that is appropriate given
the nature of the assets invol ed. should expect that their bargain will be confirmed by the court.

70 The process is very important. It should he carefully protected so that the ability of court-appointed receivers to
negotiate the best price possible is strengthened and supported. Because this receiver acted properly and providently in
enlering into the OFL agreement. I am of the opinion that Rosenberg J. was right when he approved the sile to OEL
and dismissed the motion to approve the 922 offer.

71 [ would, accordmgly. dismiss the appeal. I would award the receiver. OEL and Frontier Ajrlines Limited their
COsts out ol the Soundair estate. those of the receiver on a solicitor-client scale. T would make no order as 1o the costs
ofany of the other parties or intery enors

McKinlay| J. A. ) l ,

72 Tagree with Galligan LA in result. but wish to emphasize that I do so on the buasis that the undertaking being sold

in this case was of very special and unusual nature It js most important that the integrity of procedures followed by
courl-appointed receivers be protected in the interests of both commercial morality and the future conlidence of business
persons o their dealings with receiy ers. Consequently. in all cases. the court should carelully serutinize the procedure
followed by the receiy er toodetermine whathor it satisfles the tests set out by Anderson J in Crovn Tran Co Rosenherg®
(1986), 67 C.B.R. (N.S.) 320n, 60 O.R. (2d) 87,22 C.p.C. (24) 131, 39 D.L.R. (4th) 526 (11 (", While the procedure
carriad out by the receiver i this v s deseribed by Crlligan 1A wys SPpropridte. gien the unfolding ol events und

E1e unigu nature of the asets ervolved, it is not u procedurs thar Is hikoly (o be SPPTOPITAL I many reeeis eiship salos

e

“3 0 Pskould ke to add tht w Bere there s o small nunibar of Sraditors sl are e nl: partieswath draal interesd in e
proceeds o the sale (e . w hgre atis cloar that the highest price attanahle w Wuld resultim recovery so low o oLher

craditors, sharcholders, SUtrantors. ete. could possibly benefiy theralora), the wichas of the mierested craditors should
e very serioush considerad by the recen ar. 1215 true. as € rllican A points out that i sexkinig the court dppomtment
ol d recert er, the mon g parties also ssah the protectton of the court i SAITMNE Oul the receiver’s [unen s Hovwever, 1t
s absor true Ut i ttilizing the court process, the N ng parties hay o apied the whole process 1o dey ulad serutins by

allimoliad. and hase probably added sfinieantly L tharr costs and consequent shoetfall s a resull o< domg, The

adeption of the court precess shoihd i nooway diningah the righty of any Parti.and most certamly not ghe rights of the
only parties with o real interest W Aeted e ar ashe for court approsdl of a sule which is opposed by the oy pariies
mnterest. the court should serutinize with graateare the procedure follow od by the receiver. | agres wath Gulligan J,A

that i this case that .y done | 4 satisfied that the reh of Al Parties were propery considarad by the receiver. by
the learned monons court judee. and by Galligan 1 A

WastiawNext. eanasa
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Goodman J. 1, (dissenting):

4 Thave had the opportumty of reading the reasons for judement herem of Galligan and Mekmlay 15\ Respeetiulhy

Lam unable 1 agree with thair conchising

TS The case at bar s an exceptional vne in the sense that tpon the apphication made for approval of the

assely of Air Torpate. twe competing offers were placed before Rosenberg J Those two orfors were that of OF1 and
that o224 sompany weorporated for the purpose of dedquaring Aur Toronto Tts shares were o ned equally by CCFL
and Air Canada. It way conceded by all parties to these proceedings that the only persons who had
proceeds of the sale were two secured creditors. vizs, CCEFL and the Roval Bank of ¢
unanimous in their position that they desired the court to dpprove the sale to 922

sale of the

any nterest in the
anada Those two creditors were

We were not referred to, nor am 1
aware of. any case where a court has refused to ahide by the ununimous wishes of the only intere
approval of a specific offer made in receivership proceedings

sted ereditors lor the

76 In British Columbiy Developments Corp. v, Spu Cast Industries Lid (1977), 26 C.B.R. (N.S)) 28, 5 B.CL.R. 94
(S.C.) . Berger J. said at p. 30 [C.BR]:

Here all of those with 4 financial stake in the plant have joined in seeking the court's approval of the sale to Fineas,
This court does not have a roving commission to decide what is best for investors and businessmen when they have
agreed among themselses what course ol action they should follow. It is their money.
77 Iagree with that statement. 1t is particularly apt to this case The two seeured creditors will suffer a shortfall
of approximately $50 million. They have a tremendous interest in the sale of assets which form part of their security. 1
agree with the finding of Rosenberg J. that the offer 01922 is superior to that ol OEL. He concluded that the 922 ofler is
marginally superior. Ifby that he meant that mathematically jt was likely to provide slightly more in the way of proceeds.
iLis difficult to take issue with that finding. If. on the other hand. he meant that Iy

aving regard to all considerations it
Was only murginally superior. 1 camwl agree, Ifr said in his l'cd:iu}'l.s‘l

I'have come 1o the conelusion that know ledgeable creditors such as the Royal Bank would prefer the 922 offer even
il the other factors influencing their decision w Crenot present. No matter what adjustments had to be made. the 923
olfer results in more cash immediately . Creditors facing the type of loss the Royal Bunk is t

aking i this cuse would
not be anxious to rely on contingencies especially i the present eireumst

ances surroundimyg the wirline industry .
N [ agree with that statement completely It is apparent that the difference between the two offers nsofar as cush
on closing is concerned amoungs L approxmuataly 3 million to S4 mulliog. The bank submitted that 11 did n
gamble any further with Fespaet Lo s i astment and thas 1]

twish o
e deeeptance and court approval of the OF] vlier w erlect
supplanted its position a5 a ~ecured o ccitor with raspoct o the amount on e everamdabon e the dosn psinant and

Placed 1t in the postion of 4 jom: sntreprenaur, but one with o cmirol T his rasislts from the fact that the OLL ofter

did not provide for W sdcurity tor any fusds wlek mighi be forile g over and aborz the i dose Pelyment

ait closing

B In Camorury Bant ot News S +(1981), 38 C.B.R. (N.S) 1,45 N.S.R. (2d) 303, 86 A.P.R. 303 (¢ 1\, < Hart

J A speaking for the mug ity of the zourt sand 4t [ CBR Y

Haerewe are dechng with & racen or appemtad at the mstines of (g2 WA eradnor. who Chiose W misert in the
colitfacl oF sale a provisiog making 1t subjoct no the approval of the court, This, in Wy opmion, shows an mtention
onhehiul! o the parties to 1y ohe the marendl equitable doctrings which phice the court e the positiog of looking 1o
the mterests of all persons ¢ meerned before giving s blessiz to a parteutur Wetnsaetion submuited [y appros .

I thess circumstaneas the court wonld poe Sonst

et dtsell bound by the contract onitered o good rath by the
recenver but weuld have to look ty the broader pieture to see that that SORTACt Was ror the henefit of the creditors

as wwhole When there was evidepoe that o higher price wus readily avuilable for the property the chumbers judge

WastlawNext camaoa
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S LS ol VI MRS TTV A 1 g g B diseretion as he did Ol wise he could faie deporead the creditogs
b substartial suim o! HRHIC

S This statement i SPPUsie W the citcumstances of the cuse at bar. Liesten w add that in WS OPInon 1 s not oyl
Price whick s to be considerad in tlhe exeivise of the judge's diseretion [t Mk very well be. ws believe to he s in (his
st that the amount of ey s the most mper s elerent i determinms which ol the two AHers s Lor the benelnt
and o the hest interest of the creditors

ST my view. and the statement of Hlart 1A 16 copsistent therewith, that the fuct that 4 creditor has reguested an
order of the court appomting a receiver does not in any way diminish or derogate from his right to obtain the maimum
benefit to be derived from any disposttion of the debtor's assets. Tagree completely with the view s expressed by MeKinlny
JA inthat regard in her reidsons

82 Tiismy further view that andy negotiations which took place between the only two interested creditors in deciding to
support the approval of the 9722 offer w ere notrelevant to the determination by the presiding judge of the issues involved
in the motion for approval of either one of the two offers, nor are they relevant in determining the outcome of this appeal.
IUis sulficient that the two creditors have decided unanimously what is in their best interest. and the appeal must be
considered in the light of that decision. [t so happens. however. that there is ample evidence to support their conclusion
that the approval of the 922 offer is in their best interests.,

83 lam satisfied that the mterests of the creditors are the prime consideration for both the receiver and the court. In
Re Beauty Counyellory of Canadi Lid (1986), 58 C.B.R. (N.8.)237(Ont. S.C) . Saunders 1. said p. 243

This does not mean that a court should ignore a new and higher bid made after deceptance where there has been no
unlairness in the process. The mterests of the creditors. while not the only consideration. are the prime consideration.

B4 Tagree with that statement of the law. In Re Sefkirk (1986), 58 C.B.R. (N.S.) 245 (Ont. S C.) . Saunders I heard
an application for court ;Ian)\'.l] ol 1l1c sale by the sthiIT of real property in bankrupiey pre eedings. [The sheriff had
been previously ordered to ist the prdperty [or sule su lJect to approval of the court. SaunderdJ. said at . 246:

Indealing with the request for approval. the court has to be concerned primarily with protecting the interests of the
creditors of the former bankrupt. A secondary but important consideration js that the process under which the sale
agreement s arrvived at should be consistent with commercial efficacy and mtegrily

83 Tamin agreement with that statemeant as u mutter of general principle. Saunders J. furthor stated that he adopted

the principles stated by Mucdonald J A 1 Cumger, TEosupra. quoted by Galligan J A in hys redsens In Curreron | the

remarks of Macdonadd A reluted Bsirians iy olung the vatlinz ol bids und fixme 4 1ime i tor the naxing of such
hids T these circumstiness the process is s elouir as 4 m ML o commaren! practice thit an ierferenve by the eourt
i stich process miaht havo o deleterous ofiecs on the Sfficasy of recon <OBip procaedings i other ¢<oe Bur Macdon il
A recognized that even 1 fyd OF Lenar cuses whare the witerar for v hase brd upproval 1s saught bus complied with

al' reguiremants, oLt mught pot appees s o agreement of purciiiase and sols entarad into pe
= b .

atpp =120 BR -

the rocerer He sasd

Thereare, of eouirse, LY resors a hy aeourt migtit ot SPPTOTEan dgresmient of pug Psale vz whers the

'.'[-. LA A5

oter aeeeptad s so o gy relition v e dppraised vadue a poy b unrealisiic, or. whers the ¢ retiistances indicare

that isutficient tine was aliow 2 e the making of Mds o thy endequats aotice of suyle by bud was onon (whors
the recerer salls proferts by the bid method i or w here it can be said that the proposed sule s oot i the best interest

orentker the craditngs o the v 0 Court appron al must ma ol e the delicate baluneisg o ORIl Interests and

fotsmply a comsiderstion of the mterests of the creditors

NAy Phe deficiency in the Prescil case Iy <o large that there hys been no stagesiton of o CORIPeTInG interest betw cop
the owner and the creditors

WestiawNext canaps
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M Tagree that the same Pebsonmmg mas apply 1o fiegatiation process leading 1o 4 private sale. bt the provedure aid
provess apphieable to prnate <ales of 4 Wide varicty of businesses and undertakings with the muhtiphicio of indeoduy|
constderations applicable and perhaps pectiliar to the Partieular business 1s not so clearly estabhishied that o departure by
the court from the process adopted by the recener i doparticular case will result m commerctal chaos to the detriment of
Fature rocoiva ship proceedings Each cuse mist be decided on s 0w micriis, amd s ARCEdry 10 consider the process

used by the receiver in the Present procecdings and o determine w hether it was untair, mprovident or madeguate
S Tois important (o note at the outset that Rosenbere 1. mude the tollowing statement in his IeUsOns,

On March 8. 1991 the trustee accepted the OFL offer subject to court approval The Receiver at that time had no
other offer before it that was in final form or could possibly be accepted. The Receiver had at the time the Knowledge
that Air Canada with CCFL had not bargained in good faith and had not fulfilled the promise of its letter of March
Ist. The Receiver was Justified in assuming that Air Canada and CCFL's offer was a long way from being in an
acceptable form and that Air Canadaand CCFL's objective was to nterrupt the finalizing of the OEL. agreement and
Lo retain as long as possible the Air Toronto connector traflic Mowing into Terminal 2 for the benefit of Air Canada

89 Tnmy opinion there was no evidence before him or before this court to indicate that Air Canada. with CCFL,
had not bargained in good faith, and that the receiver had knowledge of such lack of good faith. Indeed. on his appeal,
counsel for the receiver stated that he was not alleging Air Canada and CCFL had not bargained in good fuith. Air
Canada had [rankly stated at the time that it had made its offer to purchase. which was eventually refused by the receiver.
that it would not become involved in an "auction” to purchase the undertaking of Air Canada and that. although it
would fulfil its contractual obligations to provide connecting services to Air Toronto, it would do no more than it was
legally required 1o do insofur as facilitating the purchase of Air Toronto by any other person. In so doing. Air Canada
may have been playing "hardball,” as its behaviour was characterized by some of the counsel for opposing parties. [t was
nevertheless merely openly asserting its legul position. as it was entitled to do.

90 Furthermore. there was no evidence before Rosenberg J. or this court that the recetyer had assumed lhat Air
Canada and CCFL's objective in making an offer Was Lo interrupt the finahzing of the OEL agreement and to retain as
long as possible the Air Toronto connector traffic flowing into Terminal 2 for the benefit of Air Canada. Indeed. there
Wits no evidence to support such an assumption in any event, although it is clear that 927, and through it CCFL and
Air Canada. were endey ouring 1o present an offer (o purchase which would be aceepted and/or approved by the court
in preference 1o the offer made by OFL

91 Tothe extent that dpproval of the OEL agreement by Rosenberg 1 was based on the alleged lack of good faitly in

hargaining and IMproper motivation with respect to connector tratfic on the part of Air Canadu and CCFLL it cannot
he supported®

92 Twould gl pamt out that rather than g there was o other ofor bafore ie that was fingl in Form at wavld

have been niore dectirdte to have said tht thers WS s it vanditionmad ofter betore it

Y3 In comsidering the material and o tdence placed befors the Courte am satisfied thar the Feeiver was at all tinmes

seting m good Lath 1hae e reached the soncluston. hoseyer. that the pracess which he used wus unfuir insofar sy Y22 e

coneerned. and improsident solir as the two securad eraditors ure concernad

e Vir Canada had been megotiating with Soundar ¢ arporation for the purchase from it oF Atr Toronto for o
conisiderable period of tnge prior to the appomtment of 4 receiver by the court It had gnen i letter of ment ndreuting
Lprospective sale price of SIS nullion \fter the appointment of the Fecenn et by agreement duted April 31991, Ay
Canada continued 115 negotitions for the purchase ol \ir Toronto with the raceiy o Although this agreement containad
dchause which provided that (e recaivar “shall noy negotate for the sale oS \ir T ARt wath any person aveept \n
Canada” 1 further provided that the receiver would not be i breach of that provision merely by recenving unsolicited

olters for all or any ol the assets of Air Toronto In addition. the agreciient. which had o term commencing on A pril
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L0, could be termimated ke Gh husiness day ollowgag the delers o a wiitten notice L Lermimaton by ope

PAEty to the other | pomi out this Provision meraly to indicats that e exclisiviy privilege evtended by the recaiver 1o

A Canada was of short duration ar the recers or's aption

93 Nsaresult of due Negiigence iy estigations carried ou DA Canada durmg the months of Apnl May and June
1990, A € anada reducad 11~ herto Sy o nullion condibienad upon thare bamgz S milhon i tngible asseis The oiter
Wits made on June L 1990, and Wis open for deeeprance unul Jupe 29, 199y

96 Bya mending agreement dated Jupe 191990, the recener wus released from its covenant 1o refiain from negoliating
for the sale of the Air Toronto business and assets o any person other than Air Canada. By virtue of this amending
agreement, the reeciver had put itself in the position of having a firm offer in hand. with the right to negotiate and
decept ollers from other persons. Air Canada. in these circumstances. wus in the subservient position T he receiver, in
the exercise of its judgment and discretion. allow ed the Air Canada offer 1o lapse. On July 20. 1990, Air Canada served
anotice of termination of the April 30, 1990 agreement.

97 Apparently as a result of advice received from the receiver Lo the effect that the receiver intended to conduct an
auction for the sale of the assels and business of the Air Toronto division of Soundair Corporation, the solicitors for Air
Canada advised the receiver by letter dated July 20. 1990. in part as follows:

Air Canada has instructed us 1o advise you that it does not intend to submit a further offer in the auction process.

98  This slatement. together with other statements set forth in the letter. was sufficient to indicate that Air Canada was
not interested in purchasing Air Toronto in the process apparently contemplated by the receiver at that time. It did not
lorm a proper foundation for the receiver to conclude that there was no realistic possibility of selling Air Toronto [to]
Air Canada, either alone or in conjunction with some other person, in dilferent circumstances. In June 1990, the receiver
was of the opinion that the fair value of Air Toronto was between S10 million and S12 million,

were not deemed 1o be satistactory. One such offer, receiy ed on August 20, 1990, dame as a Joint olfer from OFEL and

Air Ontario (an Air Canada connector) It was for the sum of 83 million for the good will relating to certain Air Toronto
routes. but did not include the purchase of any tangible assets or leaschold interests.

99 In August 1990, the receivar contacted a number of interested parties. A number of offers \\'frc received which

100 In December 1990, the receiver was approuched by the management of Canadian Partner (operated by OEL) lor
the purpose ol evalua ting the henefits of an amalgamated Air Toronto/A\ir Partner operation. The negotiations continued
from December of 1990 (o February of 199 culminating in the OF [ agreement dated Narch 8. 199]

1l On or before December 1990, CEL advised the receiver that 1t mtended o make a bid for the \ir Torono
dsits The recenver, in August of 1991 far the purpose of facilitating the sale of Ay Toronto assets, commanced the
prepudration of an operating memorandum e prepared no less than siy drar operating memoranda with dates from
October 1990 through Muarch | 991 Nonte of these were distributed 1o any prospective bidder despite requests huvimg

been received therefor. with the exeeption ofan early dealt provided 1o COFL without the recervers know ledge

2 During the period Decenther 1990 1o the end of Janwary 1991 the receiyor advised CCHL that the offering
memorandum was in the process of being prepared and would be ready soon for distrtbution He further advised CCI1L

that it should ww ai the receipt of the memorandum before submitting a formal offer to purchase the Nir Toronte

dusdls

103 By Late Januars. CCFL had hocome dsare that the recais or was negotiating with OEL For the sule of \i¢ Foront
[ Lact. on Februan |1, 1991, (he Fecenver stgned o letter of mtent with OFL w herein it had specifically agreed not o

negotiute with any othor potential bidders or solien dny ofiers from others

4 By letter duted | ebruary 25, 1991, the solicitors for COEL muade a voritten Feuest to the recenver lor e uttering
memorandum. The recener did ot reply to the letter hecause he falt he was precluded from so domg by the provisions
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of the fetter of iment davad 1 ehewary T 199, Oyl PrOsPeciine purchusers were also unisaceessiul in ohluning the
promsad memorandum to gssist them i preparing thaw buds T should be noted that, aelusivey provision of the lettor
ofmtent expired on b abruy Y 200 1991 This prow ssion s extended on three nccastions. viz | February 19, 22 und March
30991 Ltas clear that from o legal standpoint the recen or. by relusing 1o extend the time, cotld have dealt with othe

prospectiv e purchusers, wnd spectitcally with 922

105 1t was not until Mareh 1. 1991, that CCFI had obtained sufficient mformation to enable 11 to make o bid through
922 sieeeeded 1 so doing through its vwn elforts through sources other than the recen er. By that tme the receiy ot
had already entered into the letter of mtent with OFL Nowwithstanding the fuct that the recener knew since December
oF 1990 that CCFL wished to make a bid for the assets of Air Toronto (and there is no evidence to suggest that at that
time such a bid would be in conjunction with Air Canada or that Air Ca nadi was in any way connected with CCFL). 11
took no steps to provide CCFL with mformation necessary to enable it to make an intelligent bid. and indeed suggested
delaying the making of the bid until an olfering memorandum had been prepared and provided. In the meantime. by
entering into the letter of intent with OEL. it putitselfin a position where it could not negotiate with CCFL or provide
the information requested.

106 On February 28. 1991, the solicitors for CCFL telephoned the receiver and were advised for the first time that
the receiver had made a business decision to negotiate solely with OEL and would not negotiate with anyone else in
the interim,

107 By letter dated March 1. 1991, CCFL advised the receiver that it intended to submit a bid. It set forth the
essential terms of the bid and stated that it would be subject to customary commercial provisions. On March 7, 199]
CCFLand Air Canada. jointly through 922 submitted an offer to purchase Air Toronto upon the terms set forth in the
letter dated March 1. 1991 It included a provision that the offer was conditionul upon the interpretation of an inter-
lender agreement which sel out the relative distribution of proceeds as between CCFL and the Royal Bank. It is comnion
ground that it was a condition over which the receiver had no control, and accordingly would not have been acceptable
on that ground alone. The receiver diIl not. however, contact CCFL in order to negotiate or request thctenmval of the

condition, zlllhoughht appears that ity agreement with OEL not to negotiate with any/ person other tha OEL expired
on March 6. 1991,

.
108 The fact of the matter is that by March 7, 1991, the receiver had received the offer (rom OEL which was
subsequently approved by Rosenberg J. That olfer was aceepted by the receiver on March 8. 1991 Notwithstanding the
fact that OEL had been negotiating the purchuse for g period of approximately 3 months. the offer contained a provision
for the sole benefit of the purchaser that it was subject to the purchaser obtaming "y financing commitment within 43
days ol the date hereof in an umount not less thun the Purchuse Price from the Royul Bank of Canada or other Iancial
msttuton upon teerms and conditons acceptable t them. In the event that such o [nancing commitment is not obtainaed
withm such 45 iz period. the purchaser or OFL shall have the rght 1o termisate this agreement UPOI givang writien
fiotiee of erminaton to the vendor on the first Business Dy follvsing the expiny of the said perind * The purchuser

Vats also given the right t wady e the condition

H09 Tneffect, the direcient was tantiamount toa 43-day epton to purchase. excluding the right of any other SraOi] to
g 2 | E E }
prchase A L oronta during that period of tme wad therzatier if the condition v s fulfilled or waived The daredment

Witv ol cotrse, stated to he subject o court appron

HO Inmy opimon. the process aid procedure adopted by the réceiver was unfair o COFL Aldthough 1t was awars
from December 1990 that CCFL ws mrerested in making an offer. eitectively delased the making of such offer by
vontinally referring to the preparation of the offerg memorandum It did not endeas our durimg the period December
F990 1o March 7, 1991 (o negotiate with CCFL 1 iy Wy the possible terms ol purchase and sale aereement. In the
result, no offer wis sought from CCFL by the receiy or prior to Esbruars U1 1991, and thereaftor itput wselfin the
position ot bemng unable to negotiate with anyone other than OEL. The receiver then. on March 8, 1991, chose to aocept
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i otter whieh was conditional 1 Rture without privse comsultation with ¢ CEL (9220 1o see whaethor 11wy prepaed
Brremv e the comdivion 1 1y ofio

L Ddo not doubt tha tie recener Felt that it was m we likely that the condition in the OLL ofter would be fulfil
trun the condition i the w22 offer. It may be that the receiver. having neaotated for g period of 3 months with OFL

Vs deartul that 1t mtight Jose the e WOL L diseovsered that i Wis egotiating sith another person. Neverthol

|..'|.l

Sy, I
yeems e that it was imprudent and unfair on the part of the receiver 1o 1gnore an ofter from an mterested party w hich
ollered approximately triple the cash down payment without giving o chanee to the offeror to remove the conditions or
other terms which mads the offer unaceeptable o it The potential loss was that of an dgreement which amounted 1o

little more than an option in favour of the offeror.

2 In my opinion the procedure adopted by the receiver was unfuir to CCFL in that, in effect. it gave OEL the
opportunity of engaging in exclusive negotiations for a period of 3 months, notwithstanding the fact that it knew CCFL
was interested in making an offer. The receiver did not indicate a deadline by which offers were to be submitted. and it
did not at any time indicate the structure or nature of an offer which might be acceptable to it

I3 In his reasons, Rosenberg J. stated that as of March I.CCFL and Air Canada had all the information that they
needed, and any allegations of unfairness in the negotiating process by the receiver had disappeared. e said-

They created a situation as of March 8. where the receiver w as faced with two offers. one of which was acceptable
in form and one of which could not possibly be accepted in its present form. The Receiver acted appropriately in
accepting the OEL offer.

I he meant by "aceeptable in form” that it was daceeptable to the receiver, then obviously OEL had the unfair advantage
olits lengthy negotiations with the receiver to ascertain what kind ol an offer would be dcceptable to the receiver. If.
on the other hand, he meant that the 922 offer was unaceeptable in its form because it was conditional. it can hardly be
said that the OEL offer was more acceptable in this regard. as it contained a condition with respeet to financing terms
and condfliuns "accep mh[c’m them " .'

14 Ttshould be noted that on Muarch 13,1991, the representatives of 922 first met with the receiver to review its offer of
March 7. 1991, and at the request of the receiver. withdrew the inter-lender condition from its offer. On March 14, 1991
OFL removed the financing condition from its offer. By order of Rosenberg I dated March 26, 1991. CCFL was given
until April 5.1991. 10 submit a hid. and on April 5. 1991, 922 submitted s offer with the inter-lender condition removed.

[15 In'my opinion. the offer accepted by the receiver is improvident and unfuir insofar a5 the two creditors are
coneerned. It is not improvident in the sefse that the price offered by 922 greath eaceeded tha offered by OFL. In the

lnal analysis it My not be greater wall. The salicit faot is that the cush down pasment i the 922 affer con ~tituies
provumatels two thirds of thecontemplated sale price. w hereas the cash down paymentinthe OF ! transaction Consttures

approximately 20 1o 25 per cont of the contemplated ~sale price In terms of absolute dollars, the down pasment in the
Y22 offer would lihels exceed tha provided for i the O L dgreement by upprosmmutely 3 million (o S ullon

116 ln Re Bianiri Cownpsellor, gt ¢ et Lord . supri, Saunders T said arp 243 [CBR ]

IFasubstantilly higher bid wris bp s the approval stuge, the court should cotsider it Sach 4 bid may mdcate, for

example. that the rastes has no Properls carmed out it duty to endans our 1o obtain the bost price Tor the estute

In such i case the Proper course might be to rofipss approsaland o ask the trustee 1o recommence the process,

H7 Taceept that statement us being un accurate statemem ofthe law Ewould add. howeyer, us previously mdicated.
that in determining what i the best price for the estute, the Feeaner or court should nat limit ity consideranon to w hich

alter provides for the greater sale price: The amount of down payment and the provision or lack thereot wr secure

pasment of the balance of the purchase price over und above the down payment My be the most Important factor to
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Peconsderad. and 1 ant of the M LR s i the prasent case, Tt is clear i it was the view of the ouly crediior,

VR ean benetit from the sale of Air Foronte
LIs - Tnote that i the case at bur the 922 ofter conditional form was presented to the recener hefore it aceepied
the OFL aller The recaner, mogond Lth, although T belioy e mistahenhy. decided that the OFL offer was the better
OIfar AL that time the rocers o did oot have the benoiit of the Vs ol the 1o securad creditors i that regard At the
time of the appheation fioy approval before Ruosenbera 1. the stated preference of the o interested creditors was niade
quite clear. He found as faet that hnowledgeable creditors would not be anxious to rely on contingencies in the pressnt
stretmstances swrrounding the airline mdustry It s reasonable 1o expect that a receiver would be no less knowledgeyhle
i that regard. and it is his primary duty to protect the mterests of the creditors. In my view. it was an improvident act
on the part of the receiver to have accepred the conditional offer made by OEL. and Rosenberg J. erred in failing 1o
dismuss the application of the receiy er for approval of the OEL offer. [ ould be most mequitable to foist upon the two
creditors, who have already been seriously hurl. more unnecessary contingencies,

119 Although in other circumstances it might be appropriate to ask the receiver to recommence the process. in my
opinion, it would not be appropriate to do so in this case. The only two interested creditors support the acceplance of
the 922 offer. and the court should so order,

120 Although I would be prepared to dispose of the case on the grounds stated above. some comment should be
addressed to the question of interference by the court with the process and procedure adopted by the receiver.

21 Tamin agreement with the view expressed by McKinlay J.A. in her reasons that the undertaking being sold in this
case was of a very special and unusual nature. As a result, the procedure adopted by the receiver was somewhat unusual,
At the outset. in accordance with the terms of the receiy ing order. it dealt solely with Air Canada. I then appears that the
receiver contemplated a sale of the assels by way of auction. and stil later contemplated the preparation and distribution
of an offering memorandum inviting bids. At some point, without advice to CCFL. it abandoned that idea and reverted
to exclusive negotiations with one interested party. This entire process is not one which is customary or widely aceepted
s a general practice in the commercial world. It was somew hat unique, having regard to the circumstances of this case.
In my opinion, tlIc refusal of the court (o approve the offer accepted by the receiver would not reflect on the integrity of
procedures followed by court-appointed receis ers. and is not the type of refusal which will haye -

atendency 1o undermine
the luture confidence ol business persons in dealing with receivers,

122 Rosenberg J. stated that the Royal Bank was aware of the process used and tacitly approved it. He said it knew

the terms of the letter of mtent in February 1991, and made no comment The Royal Bank did. however. mdicate to the

recener that it was not satisfied with the contemplated price. nor the amount of the down payment. It did not. howerer,

el the recever to adoptadifferent process in endeat ouring 1o sell the A Foronto assets It i not elogr Irom the matertal

Glgd that at the time 1t became aware of the letier of intent that it knew that CCFI was imterestad np

urchasing Ajr
Toronta

125 Fam further of the opimon that & prospecin e purchaser who has hean LIRLN AN OPPOLTUNILY 1 Shgige inenelusie
BEgOTLitons With a receiv er fir relatinaly short perids ol te which wre antended from time to e by the receiver, amd
who then makes a conditonal ofter. the condition of which is for his sole benefit and must be fulfilled Lo s satistuction
unless waived by him. and w hich he knows is 1o he subject to court approval. cannot legitimately elaim 1o have been
Uiy dealt with af the coust refuses 1o approve the offer and approvos o substantially better ope

124 In conclusion. T feal thut Imust comment on the satement made by Galligan JA in his Fedaons o the effect tha
the sugzgestion made by wownsel for 922 consitutes evidence of Luck of prejudice resulting from the ahsence of an ollering
memarandum. It should pe pointed oot that the court iy ted catmsel tomdicate the momner i which the problem should
be resolved 1 the avent that the court concluded that the order approving the OEL offer should be set aside There was
neestdence before the court with Fespect o what wddmional mformation may have been wequired by CCEL since Murch
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YA and noasguisy was madein Lt regzard \ecandingly, Fam olthe siew that o adh 2ese mlerence should he diaw n

lrom L proposd muade asa restt of the court's muatation

125 For the ahove reasons | would allow the appeal one set of coste o CORL-922, set aside the order of Rosenhera
I dismiss the recenver's motion with one et of costs (o CCTL-927 and order that the assets of Air Toronts be sald Lo
numbered corparating 923246 0 the teems ot forth in s offor WAL APPrOPrIAle dd ustments Lo Provide for the delay
I avecution Costs awarded shall ke Pazable out of the sstate of Soundair Corporation The costs mcurred by the recen oy
i making the application and responding to the appeal shall be pard to him out ol the wssets of the estale of Soundair
Carporation on a solicitor-client busis. Fwould make no order as (o costs of any of the other parties or interyenors.
Appeal diimisved






2011 ABQB 726 2011 CarswsllAlta 2304 2134 C WS (34)203 88CBR i5th) 71

2011 ABQB =26
Alberta Court of Queen's Bench

GO et T O, e Bt Vst i o s Wt g
2011 CarswellAlta 2304. 2011 ABQB —26. 213 A.CW.S. (3d) 203, 86 C.B.R. (3th) -1

Computershare Trust Company of Canada (Plaintiff) and Venti
Investments Corporation, Shariff Chandran and Qualia Real
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Michael B. Niven, Q.C. for Durum Real Estate Holdings Inc.

Subject: Corporate and Commercial; Insolvency

Headnote

Debtors and creditors --- Receivers — Conduct and liability of receiver — General conduct of receiver

Receiver brought application to approve sale of propery — Vv Corp. brought cross-application for order rejecting any agreement
of sale, directing that it was entitled to redeem arrears on mortgage on propgrty in question or make such payments as were
ncqless:.lr} to bring mortgage back into good standing. directing hearing tnt scl amount of arrears. and discharging receiver —
Application granted: cross-application dismissed — Receiver made more than sufficient. effort to get best price for property
and had not acted improvidently — Sale price was not low in relation to appraised value, there was plenty of time for bids and
adequate notice of sale Process — As to interests of parties. sale was supported by major creditor — It was also imporiant and
appropriate to note interests of proposed purchaser. which tendered its bid in vood faith and presumably at some expense and
which opposed V' Corp.'s cross-application — No issue with respect to efficacy and integrity of process by which offers were
obtained — Certain objection of \ Corp. concerning possibility of unfairness in working out of process had to be viewed in
CONRAL - There was nothing in history in issue that cast doubt on fairness of process or role of receiy er — Toaceept V Corp 's
proposal would be unfair to parties who participated in bidding process in good faith. and proposed purchaser who entered bora
fide into agreement with receiv er — Itwould lead 1o kind of chaos referred woin certain case lawn and would be unwarranted
interterence with properly-run process conducted bx receiver — A\ Corp. had plenty of time in Jast 2 months w bring arrears
Up to date and avoid sale. and w hat it oftered now was oo litthe and too lae Submission that there was N ureency about
application was not accepted.

APPLICATION by receiv et 1o approve sale of property - CROSS.- APPLICATION by ¢ impany fororder rejecting any agreement
of sale. directing that in was entitled to redeen arrears on Mendage on property i question or make such pasments as were

fiwcessary 1o bring mortzage back into good standing. directing hearing 1o set dmount of arrears, and discharging receiver

B.E. Romuine J .

I This wasan application 1o dpprove asale of praperts brought by the Receiver of the assets and property of Venti limestimen)
Corporation and Qualia Real Fsrate Investment Fund VT 1 imited Partnership \engi crass-applied for an order rejecting any

dgreement of sale. directing that jr is entitled 1o redeem the arrears on a mortzaze on the property in question or make such
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PAxMeEnts as dre pecessan 1 bring the mortgaze back inns soed standing. directing o hearing o st the amount of the aere Ars

dand discharging the Recois or

2 Despite efforts wo characterize the apphication as a salz i foreclosure procecdings. this was a sale withis o receis enship that
resulted from a consent order granted on March 4. 2014 | find that the cansent order s eorrectly characterized a- a Hquidatmg
order This order first appainted MNP Ltd as a Monitor ta o ersee the sale of the pr. Perty under an existing agreement ot sale
and purchase When the proposad sale terminated in A\pril 2011 MNP became the Receiver under the order. authorized by 1s
terms to complele the sale of the property and o enter into a replacement azreement of purchase and <ale It has now done so

=

i [he criteria to be applied when considering the approval of a sale recommended by a receiver were first set out by the
Ontario Court of Appeal in Reoval Bank v Soundair ¢ orp (1991), 4 OR, Gd) 1(Ont. C.AL). The Sotndair principles have been
appliecd many times by this Court.

4+ When deciding whether a receiver who has sold a property has acted properly. a court is to consider and determine:
(a) whether the receiver has made a sufficient effort to et the best price and has not acted improvidently:

(b) the interests of all parties:
(¢) the efficacy and integrity of the process by which offers were obtained: and

(d) whether there has been unfairness in the working out of the process.
5 Inconsidering whether the Receiver has made a sufficient effort to get the best price. [ note that there has been a thorough
and extensive process undertaken to sell the property. and the agreement of purchase and sale finally executed by the Receiver
represents a sale at or above fair market valye. However. Venti submits in essence that the Receiver acted improvidently on the
basis of information Mr. Chandran. the principle of Venti. says was obtained from the sale and leasing agent retained by the
Receiver that the Receiver's report in support of the application failed to include material information. Mr. Chandran submits
through his counsel that there have been two undisclosed wr

tten offers to lease the property in question that would affect
approximately half of the vacant space in the building and that

could dramatically affect jts appraised value.

6 Given the nature of the application. its urgency and the allegations made. [ took the unusual step of inviting counsel for the
Receiver 1o respond to this allegation by having the Receiver testify and be subject 1o cross-examination on this limited issue.
I'accept the Receiver's testimony. corroborated by that of the Receiver's leasing agent. that he was in formed the morning of the
application that an existing tenant was EAPressing some unwritten. informal interest in leasing approximately 2,000 to 4.000
additional square feet This is not material information that either should hay o been disclosed in the report or that would affzct
fair market value. Ar any rate. the Receiver's conduet is 1o be examined in light of the information the Receiver had at the time
itagreed w aceept the offer. which was November 8. 2011 1 find that the Receiver made more than a sufficien: effort o get the
best price for the property and has not acted impron identddy The sale price is not low i relation to the appraised yalue, there
was plenty of time for bids and adequate motize of the sale

s

process

With respeet to the interests of the Parttes. the sale is supported by the major creditor, emputershare Trust Company of
Canada Nenti submits that it should not matler v Computershare if'a sale of the proparty is the result of this application or if
Nenti is ahle po brinz the mortgage int good standing. but ¢ omputershare has made it clear thas it has | 1t faith in Nenti and

that it has a reasonable and v alid preference for asale rather than merely albwing Ventiw extinguish the arrears I points vt

that the cash Now from the Property is insufficiont o cover the monthly mortgage payments. and Venti has offerad no more

Hhan 1o bring the arrears up to date and cover futgre m WAL paymients for an mdeterminate pariod

8 Itisalso important and appropriate o note the interests of the proposad purchaser of the property, which tendered its bid
in goud faith and presumably at some expense and which upposes Venti's eross-application: Sowndsis at para. 40,

9 There is noissus with respect 1o the efficacy and integrity of the process by which offers were obrained

VWastlawNext canapa
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T With respect to the possibiliny ot unfairmess in the w, rhing out of the process. \enti suguosts that the Receiy er was deficient

in failing t control or interyene with respect o what it characterizes as unthie behan jour by Computershare in coemnmunicating

o Venti the amount it would cost o bring the arrears up 1o date

i1 [his objection must be viewed in cantext This became a receivership on April 12, 2011 On Vugust 31 2011, Venti
enquired of the Receiver through counsel as to amount necessary o bring the mortgaze back into gooad standing. and " i "
discharge the Receiver

12 On September 2. 2011, the Receiver's counsel advised of a figure of about $8350.000. subject to adjustment. additional
interest. additional legal and other expenses. implementation of a realty tax reserye and payment of all receivership costs.

I3 OnSeptember 29,2011, in anticipation of'a meeting requested by Venti to discuss a possible reorcanization. Computershare
notified Venti that the amount required to bring the mortgage into good standing would be $1.07 million, plus certain processing
and assumption fees. plus additional costs with respect to the receivership, the listing of the property. the property manager

and the lender's counsel and subject to additional interest, the implementation of a monthly tax escrow amount and payment
of the Silvercrest lease obligation.

14 It was only on October 24. 2011. ha ing received the September 29, 2011 estimate (which was clearly characterized
as an estimate) and advice from the Receiver on that date that the Receiver was dealing with interested parties and expected a

= &

binding agreement of sale shortly. that Venti's counsel expressed the intention of bringing the mortgage up to date "this week",
This email from Venti's counsel repeats the September 29, 2011 estimate. w ith its references to additional costs.

15 OnOctober 26. 2011. Computershare provided its revised estimate. which incorporated the items that had previously been
referenced. including the costs of the recejy ership. the Silvercresi lease obligation, the costs of the listing and leasing agent. the
immediate amount of tax escrow and updated payments due.

16 Computershare advised that Venti should confirm that it would pay these amounts that week. Instead. on October 27, 2011
Venti disputed the amount payable. On November 3/ 20§ 1. Computershare provided its explanation of the amounts owing, m'
reduced the previous amount said to be immediately owing by $63.000,

17 OnNovember 7. 2011. the Receiy erreceived a reoreanization proposal from a third party which included the concept of
bringing the mongage into good standing. and considered this proposal together with the two other proposals it had received.
On November 8. 2011. the Recejy er executed a purchase and sale agreement with the proposed Purchaser.

I8 Ttwas notuntil November 10, 2017 that Venti sent Computershare's counsel ST millon wwards the arrears. and then only
under unaceeptable trust conditions W hile another S700.000 v promised to be available duri
it did not materialize.

12 the course of the hearing,

19 There is nothing in this hist oy that casts doabt on the fairess o the precessorthe rode sfehe Reseiver Tha fre Sstimate
OF pasout cost was clearhy subject L upward adjustment. and subsequent estimates identifiod w hy the payout fizure increased
over time Venti had the epportinity to payout the martgade prior to the Receiver entering into a binding otter subjea only o

sourtapprosal on November 8. 2011, and plenty of warning that the sales process was unfolding and nearing completion,

20 Atpage 19 of Sowinduir. MeKinlay LA emphasized the importance of protecting the integrity of the procedures followed
by acourt-appointed receiver "in the interests of both commereial morality and the future confidence ofbusiness persons in their
dealings with receivers”. That concern for the integrity of the process has been expressed in many cases in Alberta. including
by our Court of Appeal: Sk of Montreal v River Rennls Group Lad . [2010] AJ. No. 12 (Aha. C.A)atpara. 18,

21 While the coneern for the integrity of the process is often expressed in terms of whether it iy appropriate to consider a lust-
minute higher offer to purchase, it is equally important here. where the debtor is notoffering a higher amount for the property,
nor even o redeem the entire debt, but only to bring the arrcars up 10 date. Venti dogs not even aceept the amount of arrears
set by the mortgagee, but asks that there be 2 subsequent hearing to establish that amount. To aceept Venti's proposal would be
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wnkir o the parties who partici pated din the bidding process in good faith. and the Proposed Purchaser v ho entered fonie fide
into an agreement with the Receiver, It would lead to the kind of chaos referred o in Somidair at para. 30 and would be an
unw arranted interference with a properly-run process conducted by the Receiver. Venti had plenty of time in the last 21 months
to bring the arvears up to date and a oid the sale. and what it offers mow i too little and 100 late,

22 Nenti submits that there is no urgency about this application Tmus disagree. As indicated when | refitsed an adjurmnment.

Fagree with Computershare that there is o reason to delay the application. and considerable prejudice in terms of mounting
drrears. a limited recourse loan and little or o Squity

23 Given the decision [ have reached. itis not necessany that | consider whether Ventiis in effect seeking relief from forfeiture.
and if so. whether it is entitled to such reliel

24 The Receiver's application is granted and Venti's cross-application is dismissed.

23 This decision vwas originally scheduled to be delivered orally the day after the application was heard. At that time. counsel
for Venti indicated that his client had changed his position and was prepared to consent to the application. | advised the parties
that I would grant an order of sale and would issue subsequent written reasons.

26 Ifthe parties are unable to agree on costs. they may make submissions on that issue.

Application granted cross-application dismissed
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Cobrico Developments Inc. v. Tucker Industries Inc.
2000 CarswellAlta 1211, 2000 ABQB 766, [2000] A.J. No. 1295, [2001] A.W.L.D. 349, 273 A.R. 297

Cobrico Developments Inc., Plaintiff and Tucker
Industries Inc. and Tucker Enterprises Corp., Defendants

Leed.

Heard: October 25, 2000
Judgment: November 1, 2000
Docket: Edmonton 0003-17053

Proceedings: additional reasons at 2000 ABQB 817 (Alta. Q.B.)

Counsel: Richard N. Billington, for Receiver/Manager.
Barry M. King and Kevin Ozutbko, for Unnamed party, Ritchie Bros. Auctioneers (Canada) Ltd.
Thomas R. Benson, for Unnamed party, All Peace Auctions Litd.

Subject: Corporate and Commercial; Insolvency

Headnote

Personal property security --- Remedies — Sale or realization — Miscellaneous issues

Receiver was appointed with respect to property and assets of T Inc. and T Corp. — Receiver approached three auction houses to
submit proposals for public sale of assets — R Ltd. was unsuccessful and A Ltd. was chosen — Receiver brought application for
order permitting disposition of T Inc. and T Corp.'s assets by way of public sale — R Ltd. objected to bid process and receiver's
conclusions — Application granted — Receiver's discretion should not be lightly interfered with without strong evidence —
R. Ltd. did not bring forward anything that would vitiate or interfere with wide powers granted to receiver — Receiver acted
in good faith and in commercially reasonable manner — Creditor who held General Security Agreement and PMSI holders
supported auction and receiver's recommendation of A Ltd, — A Ltd. guaranteed that it would recover amount at least sufficient
to pay out PMSI indebtedness and R Ltd. did not — R Ltd. was not creditor of T Inc. or T Corp. and did not have standing
to object to receiver's exercise of discretion.

Receivers --- Conduct and liability of receiver — General conduct of receiver

Receiver was appointed with respect to property and assets of T Inc. and T Corp. — Receiver approached three auction houses to
submit proposals for public sale of assets — R Ltd. was unsuccessful and A Ltd. was chosen — Receiver brought application for
order permitting disposition of T Inc. and T Corp.'s assets by way of public sale — R Ltd. objected to bid process and receiver's
conclusions — Application granted — Receiver's discretion should not be lightly interfered with without strong evidence —
R. Ltd. did not bring forward anything that would vitiate or interfere with wide powers granted to receiver — Receiver acted
in good faith and in commercially reasonable manner — Creditor who held General Security Agreement and PMSI holders
supported auction and receiver's recommendation of A Ltd. — A Ltd. guaranteed that it would recover amount at least sufficient
to pay out PMSI indebtedness and R Ltd. did not — R Ltd. was not creditor of T Inc. or T Corp. and did not have standing
to object to receiver's exercise of discretion.

APPLICATION by receiver for order permitting disposition of assets by public sale.

Lee J.:
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I On September 7, 2000, my colleague. Lefsrud. J.. appointed Myers Norris & Penny Limited (hereinafter referred to as the
"Receiver") to be the Receiver and Manager with respect to the property and assets of the Defendants Tucker Industries Inc.
and Tucker Enterprises Corp. (hereinafter referred to as ("Tucker").

2 On Wednesday, Octaber 25, 2000, the Receiver made an Application before me for an Order pursuant to s. 60 of the
Personal Property Security Act (hereinafter referred to as the "PPSA") permitting the disposition by public sale of assets of the
Defendants, and for an Order pursuant to s. 60(15) of the Act permitting the disposition of collaterals secured by a charge under
the Acr without notice to the debtor, or to any person with an interest in the collateral.

3 Cobrico Developments Inc. ("Cobrica™) was the petitioning creditor in this matter

4 Ritchie Bros. Auctioneers (Canada) Ltd. [hereinafter referred to as "Ritchie Bros."] was one of the three auction houses
that had been approached by the Receiver/Manager to submit a proposal with respect to Tucker on approximately October 13,
2000. Their proposal with respect to Tucker, dated October 17, 2000, provides for a gross guarantee of two million dollars. a
12% commission of $240,000.00, for a net of $1.76 million dollars. With respect to proceeds over two million dollars, 88%
would go to the debtor's estate, and 12% would be retained by Ritchie Bros.

5 Ritchie Bros. and Century Sales Inc. were the unsuccessful public auction houses not chosen to dispose of the debtor's
estate. All Peace Auctions Ltd. [hereinafter referred to as "All Peace"] based in Grande Prairie was the successful auction house
chosen by the Receiver/Manager.

6 Ritchie Bros. now comes before this Court and objects to both the bid process used by the Receiver/Manager and to the
conclusions it reached, and wishes to submit a revised bid based on a fair process that it submits was not present in the first place.

7 Ritchie Bros. alleges that certain material information was not supplied to it (that was supplied to All Peace), and submits
that as a result of this, the creditors of Tucker will not benefit as much as they could if the present proposed Order sought by the
Receiver/Manager is granted. Ritchie Bros. also argues that the Receiver's Grande Prairie office provides accounting and audit
services over many years to All Peace constituting a real or apparent conflict of interest on the part of the Receiver/Manager.

8 The Receiver/Manager strongly objects fo Ritchie Bros.'s intervention, describing it as nothing more than "vexatious
intermeddler”, for the purposes which include determining essentially what the competing auction house bids were. The
Receiver/Manager submits that Ritchie Bros. has absolutely no standing in this matter and should not be heard.

9 The General Manager of All Peace, Kevin Tink, disputed many of Ritchie Bros's claims with respect to the bidding process,
and described their state of preparedness for the proposed mid-November. 2000 public auction in an Affidavit filed October 27,
2000. Further, Mr. Tink claimed that Ritchie Bros. was also involved in a similar last-minute intervention. or inter-meddling,
with respect to a Calgary matter that was similar to the present Application before me, in the matter of Serval Corporation.

10 The Receiver/Manager argues that any delay in this matter would be very prejudicial to all parties involved (with the
possible exception of Ritchie Bros.) because of the fact that the equipment of Tucker essentially is oil and gas drilling equipment
for which there is primarily a market before drilling season commences. Therefore, the mid-November auction of this equipment
is essential. It is estimated that approximately ten million dollars will be received from this auction.

The Law

11 Ritchie Bros. submits Cameron v, Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) I (N.S. C.A.) to support its argument
that it has standing before me. At paragraph 18, Hart JA indicates that there is no merit to the suggestion that the unsuccessful
bidders have no standing:-

A preliminary question was raised as to whether Mr. Treby or Mr. Cameron had any right to appear at the original hearing
before Burchell, J., or any status which would enable them to appeal from his decision, but, in my opinion, there is no merit
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in such a suggestion. Both parties were persons to be affected directly by the decision of the court and, in my opinion,
were proper parties to the proceedings.

12 Cameron, supra, was followed by the Alberta Court of Appeal in Salima Investments Lid v Benlk of Montreal (1985),
21 D.L.R. (4th) 473 (Alta. C.A.). Salima involved an appeal of an Order approving the sale of property by a receiver. The
appellant had submitted the highest tender and, subject to court approval, the receiver had agreed to convey the property to
the appellant. A higher offer was submitted: by another party prior to the motion for approval. The motion was adjourned and
the appellant and two other parties submitted bids. The chambers Jjudge directed the receiver to complete the sale to the party
that submitted the highest offer.

13 Kerans, J.A. concluded that the Court had jurisdiction to consider other offers on the motion to approve the sale, and
could conduct what was, in essence, a judicial auction. No issue was raised as to the standing of Salima Investments Ltd., as

an unsuccessful bidder, to appeal. a

14 Ritchie Bros. submits that the Salima case makes it clear that the Court has jurisdiction to exercise judicial discretion and
consider other offers as well as to direct an alternative process. In Salima, Kerans J.A. states the following at pages 466-467:-

We think that the proper exercise of judicial discretion in these circumstances should be limited, in the first instance, to an
inquiry whether the receiver has mad a sufficient effort to get the best price and not acted improvidently. In examining that
question, there are many factors which the court may consider. As Macdonald J.A. said in the Cameron case at pp. 11-2:

There are, of course, many reasons why a court might not approve an agreement of purchase and sale, viz., where the
offer accepted is 50 low in relation to the appraised value as to be unrealistic; or, where the circumstances indicate
that insufficient time was allowed for the making of bids or that inadequate notice of sale by bid was given (where
the receiver sells property by the bid method); or, where it can be said that the proposed sale is not in the best interest
of either the creditors or the owner.

I5 It is submitted that this is not a total catalogue of those factors which might lead a court to refuse to approve a sale. In
Salima, supra, the Court concluded the following at page 477:-

We do not have the benefit of the recorded reasons by the learned chambers judge. We assume that he came to the conclusion
that the efforts of the receiver - while always in good faith - had not been adequate. In our view, there was evidence before
him to support that finding. and we cannot say that this conclusion is so unreasonable as to warrant interference. Nor can
we criticize his decision to conduct a summary court-supervised sale in the urgent circumstances which then arose.

16 The factors in the case at bar that Ritchie Bros. object to as against the Receiver/Manager include:-

(a) The longstanding accountant/client relationship between the Receiver/Manager and All Peace raises an appearance or
potential of conflict on the part of the Receiver:

(b) All Peace had an advantage in terms of access to information, the assets and to the Receiver/Manager;
(c) The Receiver/Manager may have made the decision to engage All Peace prior to receipt of the proposal of Ritchie Bros.:

(d) The asset and equipment list used by the Receiver/ Manager to request proposals appears to have varied from case to
case and has not yet been finalized: and

(e) The instructions by the Receiver/Manager to All Peace and Ritchie Bros. with respect to preparation of proposals appear
to have been inconsistent and were capable of multiple interpretations which effected the integrity of the proposals and
the process.
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17 The Receiver/Manager rely on the case of Sk epharma PLC v Hyal Pharmaceutical Corp. (1999), 12 C.B.R. (4th) 87
(Ont. S.C.J. [Commercial List]), a decision of Farley, I. of the Commercial List of the Ontario Superior Court of Justice which
deals with a fact situation that is somewhat similar to the case at bar.

18 In Skyepharma. supra PWC as Court appointed receiver of Hyal made a motion on October 15, 1999 for an Order
approving and authorizing the Receiver's acceptance of an Agreement of Purchase and Sale with Skye designated as Plan C.
Ground, 1. expressed some doubt in Oral Reasons as to the activity of the Receiver.

19 Certain confidential information was not available to Ground, 1., as it is not available to me in the case at bar.

20 In Skyepharma, Farley. J. concluded that as a result of that confidential information and the complexity of what was
available for sale by the receiver, there were various other potentially important considerations surrounding the asset sale and/
or sale of shares.

21 Eventually the confidential lists were distributed, and one of the arguments for re-opening the bid auction process would be
to putall potential bidders on an equal footifig, knowing what everyone else's present position was. It was argued in Skyepharma
that the best offer would, therefore, be improved, and whatever procedural defects existed would be remedied.

22 Farley. 1. concluded as follows:-

3 Through its activities as authorized by the court, the Receiver has significantly increased the initial indications from
the various interested persons. In a motion to approve a sale by a receiver, the court should place a great deal of
confidence in the receiver's expert business judgement particularly where the assets (as here) are "unusual™ and
the process used to sell these is complex. In order to support the role of any receiver and to avoid commercial chaos
in receivership sales, it is extremely desirable that perspective participants in the sale process know that a court
will not likely interfere with a receiver's dealings to sell to the selected participant and that the selected participant
have the confidence that it will not be back doored in some way. See Soundair at pp. 5, 9-10, 12 and Crown Trust Co,
v. Rosenberg et al. (1986), 60 O.R. (2d) 87 (H.C.1.). The court should assume that the receiver has acted properly
unless the contrary is clearly demonstrated: see Soundair of pp. 5 and 11. Specifically the court's duty is to consider
as per Soundair at p. 6:

(a) whether the receiver made a sufficient effort to obtain the best price and did not act improvidently;
(b) the interests of all parties;

(c) the efficacy and integrity of the process by which the receiver obtained offers; and

(d) whether the working out of the process was unfair.

4 As to the providence of the sale, a receiver's conduct is to be reviewed in light of the (objective) information a
receiver had and not with the benefit of hindsight: Soundair at p. 7. A receiver's duty is not to obtain the best
possible price but to do everything reasonable possible in the circumstances with a view to obtaining the best price:
see Greyvest Leasing Inc. v. Merkur, [1994] 0.J. No. 2465 (Gen. Div.) at para. 45. Other offers are irrelevant unless
they demonstrate that the price in the proposed sale was so unreasonable low that it shows the receiver as acting
improvidently in accepting it. It is the receiver's sale not the sale by the court: Soundair at pp. 9-10.

5 In deciding to accept an offer, a receiver is entitled to prefer a bird in the hand to two in the bush. The receiver, after a
reasonable analysis of the risks, advantages and disadvantages of each offer (or indication of interest if only advanced that
far) may accept an unconditional offer rather than risk delay or jeopardize closing due to conditions which are beyond the
receiver's control. Furthermore, the receiver is obviously reasonable in preferring any unconditional offer to a conditional
offer: See Crown Trust at p. 107 where Anderson, J, stated:
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The proposition that conditional offers would be considered equally with unconditional offers is so palpably ridiculous
commercially that it is difficult to credit that any sensible businessman would say it, or if said, that any sensible
businessman would accept it.

See also Soundair at p. 8. Obviously if there are conditions in offers. they must be analysed by the receiver to determine
whether they are within the receiver's control or if they appear to be in the circumstances as minor or very likely to be
fulfilled. This involves the game theory known as mini-max where the alternatives are gridded with a view to maximizing
the reward at the same time as minimizing the risk. Size and certainty does matter,

6 Although the interests of the debtor and purchaser are also relevant, on a sale of assets, the receiver's primary
concern is to protect the interests of the debtor's creditors. Where the debtor cannot meet statutory solvency
requirements, then in accord with the Plimsoll line philosophy, the shareholders are not entitled to receive payments
in priority or partial priority to the creditors. Shareholders are not creditors and in a liquidation, shareholders
rank below the creditors. See Soundair at P- 12 and Re Central Capital Corporation (1996), 38 C.B.R. (3d) 1 at pp.
31-41 (per Weiler, JA) and pp. 50-53 (Laskin, JA).

7 Provided a receiver has acted reasonably, prudently and not arbitrarily, a court should not sit as in an appeal from
a receiver's decision, reviewed in detail every element of the procedure by which the receiver made the decision
(so long as that procedure fits with the authorized process specified by the court if a specific order to that affect
has been issued). To do so would be futile and duplicative. It would emasculate the role of the receiver and make it
almost inevitable that the final negotiation of every sale would take place on the motion for approval. See Soundair
at p. 14 and Crown Trust at p. 109,

8 Unsuccessful bidders have no standing to challenge a receiver's motion to approve the sale to another candidate.
They have no legal or proprietary right as technically they are not affected by the order. They have no interest in
the fundamental question of whether the court's approval is in the best interest of the parties directly involved. See
Crown Trust at pp. 114-119 and British Columbia Development Corporation v. Spun Cast Industries Ltd, (1977), 26
C.B.R. (N.S.) 28 (B.C.S.C.) at p. 30-31. The corollary of this is that no weight should be given to the support offered
by a creditor qua creditor as to its offer to purchase the assets. [Emphasis Added]

23 Shkyepharma was taken to the Ontario Court of Appeal and their Reasons are reported at (2000), 47 O.R. (3d) 234 (Ont.
C.A.). The Ontario Court of Appeal's Reasons, issued on February 18, 2000, dealt with the appeal by BP ple with respect to
the Approved Sale Order made by Farley, J., which appeal the Receiver moved to have quashed on the ground that the Court
did not have jurisdiction. The Receiver submitted that a potential purchaser does not have any legal or any proprietary right
that is affected by the Court's approval of a sale and accordingly the potential purchaser does not have standing to challenge
the Order approving the sale.

24 The Ontario Court of Appeal held:-

...the question raised by the receiver's motion to quash was whether BP plc had a right that was finally disposed of by
the sale approval order.

25  The Ontario Court of Appeal held that there was no such right for two reasons:-

First, a prospective purchaser has no legal or proprietary right in the property being sold. There is no right in a party who
submits an offer to have the offer, even if the highest, accepted by either the receiver or the court. Second, the fundamental
purpose of the sale approval motion is to consider the best interests of the parties with a direct interest in the proceeds of
the sale, primarily the creditors, and an unsuccessful purchaser has no interest in that issue.

26 Continuing on, the Ontario Court of Appeal then stated as follows:
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[8] On October 13, the receiver reported to the court on the results of the negotiations with Skyepharma and Cangene. The
parties had been unable to structure the transaction to take advantage of Hal's tax loss positions. Nevertheless, the receiver
recommended approval for an agreement to sell the assets of Hal to Skyepharma In its report, the receiver pointed out that
the agreement it was recommending did not necessarily maximize the realization for the assets but that it did minimize the
risk of not closing and also the risk of liabilities increasing in the interim period up to closing, which risks arose from the
provisions and time-frames contained in other offers. The receiver said that these risks were not immaterial.

[9] At the same time that the receiver filed its report it brought a motion for approval of the agreement with Skyepharma.
The motion was heard by Farley J. on October 20, 1999. Counsel for Skyepharma, Cangene and Bioglan appeared and
were permitted to make submissions. Skyepharma, which was both a creditor of Hal and the purchaser under the agreement
for which approval was being sought, supported the motion. Cangene and Bioglan, which in addition to being unsuccessful
prospective purchasers, were also creditors of the company, opposed the motion.

[10] It is apparent that the motions judge heard the submissions of Cangene and Bioglan in their capacities as creditors of
Hal and not in their role as unsuccessful bidders for the assets being sold. In his endorsement made on October 24 he said:

Unsuccessful bidders have no standing to challenge a receiver's motion to approve the sale to another candidate,
They have no legal or proprietary right as technically they are not affected by the order. They have no interest in the
fundamental question of whether the court's approval is in the best interests of the parties directly involved.

The motions judge continued by saying that he would "take into account the objections of Bioglan and Cangene as they
have shoehorned into the approval motion". This latter comment, as it applied to Bioglan, appears to refer to the fact that
Bioglan only became a creditor after the receiver was appointed and then only by acquiring a small debt of Hal in the
amount of $40,000.

[11] The motions judge approved the agreement for the sale of the assets to Skyepharma. In his endorsement, he noted that
the assets involved were "unusual" and that the process to sell these assets was complex. He attached significant weight
to the recommendation of the receiver who, he pointed out, had the expertise to deal with matters of this nature. The
motions judge noted that the receiver's primary concern was to protect the interests of the creditors of Hal. He recognized
the advantages of avoiding risks that may result from the delay or uncertainty inherent in offers containing conditional
provisions. The certainty and timeliness of the Skyepharma agreement were important factors in both the recommendation
of the receiver and in the reasons of the court for approving the sale.

[22]1 adopt both his reasoning and his conclusion. At p. 118, he said:

The motion brought by Clarkson to approve the sales is one upon which the fundamental question for
consideration is whether that approval is in the best interests of the parties to the action as being the approval
of sales which will be most beneficial to them. In that fundamental question Larco has no interest at all. Its'
only interest is in seeking to have its offer accepted with whatever advantages will accrue to it as a result. That
interest is purely incidental and collateral to the central issue in the substantive motion and, in my view, would
not justify an exercise of the discretion given by the rule.

Nor, in my view, can Larco resort successfully to cl. (b) of rule 13.01(1)-which raises the question whether it
may be adversely affected by a judgment in the proceeding. For these purposes I leave aside the technical
difficulties with respect to the word "judgment". In my view, Larco will not be adversely affected in respect of
any legal or proprietary right. It has no such right to be adversely affected. The most it will lose as a result of
an order approving the sales as recommended, thereby excluding it, is a potential economic advantage only.

Conclusion
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27 The Skvepharma case was cited with approval in Sonoma, Re. decided by Lovecchio. J. on October 6, 2000 in Calgary
(Action No. 0001-06953).

28 Further, the Alberta Court of Appeal has favoured preserving the integrity of the process and allowing the Receiver to
exercise its discretion without fetter from the Court in the case of Royal Bank v Fracmaster Ltd (1999), 209 W.A.C. 93 (Alta.
C.A.) approving (1999), 245 A.R. 138 (Alta. Q.B.). Paperny J. wrote at paragraph 58:-

This court appointed the Receiver based on its experience and expertise. It is the Receiver's function to do the business
analysis necessary to develop a disposition strategy, to analyse the proposed offers and to make a recommendation to the
Court. As Anderson, J. stated in Crown Trustco v. Rosenberg (Supra) the Court ou ght not: "enter into the marketplace” ...
the Court out not to sit as on appeal from the decision of the Receiver, reviewing in minute detail every element of the
process by which the decision is reached. To do so would be a futile and duplicitous exercise... The Court should not
proceed against the recommendations of its Receiver except in special circumstances and where the necessity and propriety
of doing so are plain. Any other rule or approach would emasculate the role of the Receiver and make it almost inevitable
that the final negotiation of every sale would take place on the motion for approval.

29 Paperny 1.'s decision was expressly upheld by the Court of Appeal. At paragraph 32 the Alberta Court of Appeal considered
the Salima decision, but reiterated the provisions of the Soundair [Royal Bank v. Soundair C orp. (1991), 7 C.B.R. (3d) 1 (Ont.
C.A.)] decision which were quoted by Farley, J., in the Skyepharma case, supra at page 4. At paragraph 33 they deferred to
the recommendation of the Receiver/Manager.

30 The Salima case specifically did not deal with the standing issue of Salima Investments, as an unsuccessful bidder, to
appeal.

31 The Cameron decision referred to in Salima dealt with a Nova Scotia rule which permits intervenor status [paragraph
12 of Cameron] which does not exist here.

32 Based on the Reasons as discussed in the two Skvepharma [Skyepharma, Skyepharma) decisions and Rayal Bank v.
Fracmaster Ltd., 1 conclude that:-

(a) wide latitude is afforded to the Receiver;
(b) disappointed bidders generally have no standing; and
(c) the Court does not wish to sanction a process that will result in chaos and confusion at the approval motion,

33 The Receiver/Manager set out a bid process in this matter, and its discretion should not be lightly interfered with without
strong evidence. Here the allegations by Ritchie Bros. are disputed, and some of the allegations do not appear to be that serious
in any event.

34 If there was strong evidence of serious problems in the bid process the Court would exercise its inherent jurisdiction
and discretion. I would be been prepared to allow Ritchie Bros. to put forward another proposal for the potential benefit of
the creditors. The Court's supervisory jurisdiction requires this in the appropriate clear-cut case otherwise it would just be a
rubber stamp for the Receiver/Manager.

35 The Court also must ensure generally that the Receiver/Manager acts in accordance with its enabling Order, and carries
out these functions properly under the provision of S. 66(1) of the PPS.4 which reads:-

66(1) All rights, duties or obligations arising under a security agreement, under this Act or under any other applicable
law shall be exercised or discharged in good faith and in a commercially reasonable manner.

[Emphasis added]
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36 In the result however, I conclude that Ritchie Bros. has not brought forward anything that would vitiate or interfere with
the wide powers that were granted by this Court to the Receiver/Manager on September 7, 2000 which include:-

At paragraph 1
The Receiver is given authority to "manage and operate the businesses and undertakings";
At paragraph 2

It is hereby acknowledged and declared that the Receiver is an officer of this Honourable Court and is assisting in the
preservation and, as appropriate, the orderly sale and realization of the property, undertaking and assets of the Defendant
for the benefit of all creditors and claimants, including the Plaintiff, as a secured creditor.

At paragraph 7

The Receiver shall be at liberty to employ such assistants, agents, employees, auditors, advisers and counsel, including legal
counsel as it may consider necessary for the purpose ... of realizing the undertaking, property and assets of the Defendants. .

At paragraph 8

The Receiver be and is hereby granted leave to take such steps as in its judgement are necessary or desirable for the
preservation, protection and realization of the business...

At paragraph 9

The Receiver is authorized to sell, on credit or otherwise, the undertaking, assets and property of each of the Defendants ...
orany part or parts thereof out of the ordinary course of business, at public auction, by public tender or by private sale on
such terms and conditions as it deems appropriate, provided any such sales over $100,000.00 shall be subject to approval
of this Court,

37 While Ritchie Bros. submits that the Receiver/Manager made some errors in its process and procedures, I conclude ihat
it has acted "in good faith and in a commercially reasonable manner."

38 In the initial Order appointing the Receiver/Manager, Lefsrud J. gave Meyers Norris & Penny Limited wide latitude
to dispose of the assets of the Defendants, on behalf of the creditors of the Defendants. That latitude provides the Receiver/
Manager with a variety of options, including that the Receiver/Manager may choose to sell some or all of the assets by public
auction. The Receiver/Manager may choose to sell none by auction, and proceed with other methods of realization.

39 In this case, Cobrico holds General Security Agreements over the Defendants, who are both insolvent. The Defendants
will be unable to fully pay the indebtedness owed to the Plaintiff, It is therefore clear that there will be no recovery for unsecured
creditors.

40 Certain secured parties hold purchase money security interests ("PMSI") which afford them with priority security over
certain of the chattels of the Defendants. Of those chattels, some have an equity sufficient to fully redeem the PMSI secured
indebtedness, while other chattels will have insufficient value to fully repay the indebtedness owed to the PMSI holder. In the
latter case, it is the desire of the Receiver/Manager to recognize that the decision to be made as to how best to realize on that
particular chattel should be left to the PMSI holder, and the Receiver/Manager has no-wish to engage in the sale of that chattel,
unless specifically instructed to do so by the holder of the PMSL.

41 The Receiver/Manager knows that certain of the chattels have sufficient equity to fully pay out the secured party who
holds a PMSI with respect to each such chattel. The Receiver/Manager. however, is not qualified to assess the value of the
chattels, or to determine if they have such equity. For that reason the Receiver/Manager submitted the same list of equipment

WestlawNext canapa ¢ pynght @ Thomsen Reuters Canads Linied o its licensars (exaiudir 0 metvial court dacumenis] Al nghts reservad

Loy



Cobrico Developments Ine. v. Tucker Industries Inc., 2000 ABQB 766, 2000...
2000 ABQB 766, 2000 CarswellAlta 1211, [2000] A.J. No. 1295, [2001] A.W.L.D. 349, .

to three auction houses and asked them to appraise each item so that a determination could then be made of the value of that
equipment, and if that value exceeded the indebtedness owed to the respective PMSI holder for each such chattel.

42 Three auction houses were requested to submit proposals and valuations. All Peace Auctions and Century Sales Inc. did
so. Ritchie Bros. did not submit valuations on each individual piece.

43 With respect to the alleged conflict of interest, the commercial reality of receiverships is that trustees in bankruptcy. who
will act as receivers, receiver/managers. monitors, trustees or as privately appointed receivers, are often affiliated with chartered
accountancy practices which engage in accounting, audit, consulting, tax planning and a variety of other functions. Trustees in
bankruptcy are regulated professionals who in the course of the realization on assets may be employing the services of experts,
or who may be selling assets to persons, any of whom may have affiliation with the receiver.

44 However, generally that does not constitute a conflict of interest, nor generally does the marketplace of potential advisers
or of potential purchasers have any legal standing to interfere with the performance of the receiver. That standing is generally
reserved by law to those persons whose indebtedness is being protected by the receivership.

45 Inthe case at bar. those persons are the secured parties, being the PMSI holders and the Plaintiff. Indeed it is the Plaintiff
whose interest is most immediately affected by the realization process. Any act which increases the value of the assets (at least
those assets whose value is sufficient to satisfy the PMSI indebtedness) will be to the benefit of the Plaintiff. Any act which
decreases the value of the assets will be at the Plaintiff's cost.

46 In this case the Plaintiff and the PMSI holders have been given notice of the list of assets which the Receiver/Manager
proposes to sell by public auction. They support that auction and the recommendation of the Receiver/Manager to sell the
chattels at the November 15, 2000 All Peace auction because of its strategic advantages of size and timing. They support it
because All Peace complied with the request to provide an appraisal of each asset, and has guaranteed that it will pay to the
Receiver/Manager an amount sufficient to pay off the PMSI indebtedness on each asset which eliminates risk and uncertainty.
They support the decision to not select Century Sales Inc. which complied with the Receiver/Manager's stated requirements,
and they support the decision to not select Ritchie Bros. which did not comply with the Receiver/Manager's stated requirements.

47 Ritchie Bros. now complains that it has not received the same "Final List" of assets from the Receiver/Manager as did
the other auction houses. The "Final List" of assets never existed in the form contemplated by Ritchie Bros.. The Receiver/
Manager gave the three auction houses the same inventory list of assets which was compiled by the Receiver/Manager, which
exceeds 100 pages, and asked them to provide an appraisal for each of the assets, and a bid amount for the assets which each
auction house in their own discretion and judgement considered to have an equity sufficient to pay off the PMSI indebtedness.
The same statement of pay out amounts (the "Master List") was given to each auction house, and that has not changed. It listed
the items secured by PMSL It was up to the auction houses to each assess how successful they could be at recovering equity
on each item. Any items which increase the total bid submitted by All Peace over the total bid submitted by Ritchie Bros. are
not significant because they increase the total bid. Rather, they are significant because All Peace has guaranteed the Receiver
that it will recover at least an amount sufficient to pay out the PMSI indebtedness secured by that chattel, whereas Ritchie Bros.
have been unable or unwilling to do so.

48  The auction houses were each given access to the equipment to inspect the same. The Receiver/Manager's decision to
proceed in this fashion is commercially reasonable and prudent (unlike the sale in Salima) and is supported by the creditors.

49 Further Ritchie Bros. have given no notice to the secured creditors, most particularly the Plaintiff, and are not supported by
any of the secured creditors. They engage in a move to effectively enjoin the sale at the APA auction by the Receiver/Manager,
but have not complied with any of the tripartite test for an injunction, nor have they posted an undertaking in damages.

50 The motion by the Receiver/Manager is to permit it to dispose of the assets listed in the proposed Order by public auction.
Even by granting Ritchie Bros. status and standing, there is no serious reason to u pset the Receiver/Manager's discretion, which
is supported by the various secured creditors whose interests are of greater importance.
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31 Further, there are certain procedural requirements imposed upon a person wishing to take action against the companies
or by extension, the Receiver/Manager which Ritchie Bros. has not complied with Paragraph 6 of the initial Order states:-

That no legal actions, administrative proceedings, self-help remedies or other acts or proceedings shall be taken or
continued against the Receiver of either of the Defendants' assets without leave of this Court first had and obtained upon
2 days prior notice to the Receiver....

52 The Receiver/Manager may therefore exercise its authority in any way it considers to be commercially reasonable, subject
only to the requirement imposed by paragraph 9 to obtain Court approval for sales over $100,000.00.

53 Ritchie Brothers are not creditors of either Tucker Industries Inc. or Tucker Enterprises Corp.. While the Receiver/
Manager has extended contractually the time in which Ritchie Brothers was entitled to make its bid for auction rights, Ritchie
Brothers has no standing to object to the exercise of discretion by the Receiver/Manager. Ritchie Bros. has also not established
conclusively that anyone, other than themselves would benefit from the Court's intervention in this case.

54 The Receiver/Manager is authorized to dispose of the assets by public auction conducted by All Peace. Notice of Intention
to dispose of the assets as required by the PPSA is dispensed with upon the debtor since there will be no remaining assets left
for its benefit in any event.

Application granted.
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Headnote

Bankruptcy and insolvency --- Effect of bankruptcy on other proceedings — Proceedings against bankrupt — Before
discharge of trustee — Granting of leave

Company E went into receivership, with P being appointed as receiver — Corporation A held second mortgage on
condominium property owned by E, before bankruptey — Secured creditor held [irst mortgage on this property — P
accepted bid from numbered company, to purchase assets of E — P submitted this bid for court approval, as they were
required to do — Approval was given by court — However, A claimed they were not properly notified of this proceeding
— A claimed that had they known, they would have raised issue that property was being sold for less than market value,
against their interests — A brought motion for leave to file action against P — Motion dismissed — Threshold was
low to allow for leave — However, A did not demonstrate that service was improper — Service by e-mail was proper
and should have come to attention of A and its principal — It was principal's actions that caused A to be unaware of
proceeding, not any misconduct on part of P — P followed necessary steps in sale of assets — P made best efforts to
obtain best price, and did not act improvidently — A did not have evidence to show that P acted against its interests in
sale of assets — Action would not have sufficient merit to proceed, so not granting leave was appropriate remedy.
Debtors and creditors --- Receivers — Conduct and liability of receiver — Duties — General principles

Company E went into receivership, with P being appointed as receiver — Corporation A held second mortgage on
condominium property owned by E, before bankruptcy — Secured creditor held first mortgage on this property — P
accepted bid from numbered company, to purchase assets of E — P submitted this bid for court approval, as they were
required to do — Approval was given by court — However, A claimed they were not properly notified of this proceeding
— A claimed that had they known, they would have raised issue that property was being sold for less than market value,
against their interests — A brought motion for leave to file action against P — Motion dismissed — Threshold was
low to allow for leave — However, A did not demonstrate that service was improper — Service by e-mail was proper
and should have come to attention of A and its principal — It was principal's actions that caused A to be unaware of
proceeding, not any misconduct on part of P — P followed necessary steps in sale of assets — P made best efforts to
obtain best price, and did not act improvidently — A did not have evidence to show that P acted against its interests in
sale of assets — Action would not have sufficient merit to proceed, so not granting leave was appropriate remedy.
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MOTION by corporation for leave to [ile action against receiver, in bankruptcy matter.
K.G. Nielsen J.:
1. Introduction

1 PriceWaterhouseCoopers Inc. (PWC) was appointed as receiver of all current and future assets and property of
Elaborate Homes Ltd. and Elaborate Developments Inc. (collectively referred to as Elaborate).

2 Alco Industrial Inc. (Alco) seeks leave to commence proceedings against PWC in relation to matters arising in
the receivership.

I1. Background

3 Alco held a second mortgage (the Mortgage) in the amount of $1,075,000 on, inter alia, property (the Condo) owned
by Elaborate Homes Ltd., legally described as:

Condominium Plan 0520263 Unit 4 and 905 undivided 1/10,000 shares in the common property Excepting thereout
all mines and minerals.

4  Alberta Treasury Branches was a secured creditor of Elaborate. It held. inter alig, a [irst mortgage on the Condo.

5 PWC was appointed as the receiver of Elaborate Homes Ltd. pursuant to a Consent Receivership Order dated
February 22, 2011 (the Receivership Order). Pursuant to a separate Receivership Order, also dated February 22, 2011,
PWC was named as receiver of Elaborate Developments Inc.. a company related to Elaborate Homes Ltd.

6 On March 3, 2011, PWC sent notice to Alco, pursuant to ss. 245 and 246 of the Bankruptcy and Insolvency Act,
RSC, 1985, ¢ B-3 (BIA) of the receivership of Elaborate. This was sent by regular mail to the address indicated on the
registration of the Mortgage on the Certificate of Title to the Condo. In the Brief filed in this application on behalf of
Alco, it s acknowledged that Alco was served with a copy of the Receivership Order.

7 Onorabout April 5, 2011, an assistant with legal counsel for PWC (not the counsel for PWC on this application)
obtained certain contact information with respect to Alco. While the assistant could not recall with whom she spoke at
Alco or the exact conversation, she deposed that she believed she followed her typical practice when speaking to creditors
which was as follows:

(a) she identified herself to the creditor and advised that she was calling from counsel for the receiver with
respect to the receivership of the debtor company:

(b) she advised the creditor that the receiver required certain information from the creditor with respect to the
receivership; and

(c) she requested contact information for the individual within the creditor's organization who would be best
suited to receive correspondence with respect to the receivership.

8 In the discussions that ensued with the individual at Alco following this typical practice, she was advised that the
owner of Alco was Bob Taubner and she was given his email address. This information is confirmed in a handwritten
note made by the assistant. At all material times, Mr. Taubner was the President of Alco.

9 PWC took steps to market Elaborate's assets and property pursuant to the provisions of the Receivership Order. As
a result of the marketing efforts, a number of offers were received for individual assets of Elaborate. PWC also received
a number of "en bloc offers" to purchase all of Elaborate's assets. One of those en hloc offers was received from 1601812
Alberta Ltd. (the 160 Offer).
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10 In accordance with its obligations, PWC reported to the Court with respect to the offers received in its Second
Report, filed May 26, 2011. The Second Report contained a Bid Summary of all of the offers. PWC wished to keep the
information in the Bid Summary confidential, and to release it to the public only after the Court had approved a sale.
However, parties could obtain a copy of the Bid Summary on signing and sending to PWC a Confidentiality Letter,
which provided that anyone signing it would be provided with the Bid Summary, but would be barred from acting as
a purchaser in any way in respect of Elaborate's assets. )

I1 As outlined in the Second Report, PWC was of the opinion that the 160 Offer would lead to the highest net recovery
for the creditors of Elaborate, as opposed to accepting other offers for specified or individual assets. PWC formed this
view based on the combined value of the cash and assumption of liabilities components of the 160 Offer.

12 PWC accepted the 160 Offer subject to Court approval. PWC recommended to the Court that the 160 Offer be
approved on the basis that it was higher than other offers and was preferable from the perspective of all of the creditors
of Elaborate as a whole. Compared to all of the other en bloc offers, the 160 Offer would produce the highest net recovery
on the Condo. Based on its analysis of the 160 Offer, PWC concluded that accepting the 160 Offer would allow for
recovery of all of the indebtedness of Elaborate to Alberta Treasury Branches, but would not allow for the full recovery
of the indebtedness of Elaborate to another secured creditor, Servus Credit Union. Following discussions with PWC,
Servus Credit Union agreed with PWC's recommendation to accept the 160 Offer. PWC had no discussions with Alco
with respect to the offers received.

13 The 160 Offer required Court approval by June 3, 2011. By an email dated May 26, 2011, counsel for PWC
forwarded to Elaborate's creditors, including Alco, copies of the following:

(a) the Application for an Order Approving Sale and Vesting Order returnable June 3, 2011 (the Application);
(b) the Second Report;

(c) a copy of a letter directed to the Court; and

(d) a copy of the Confidentiality Letter.

14 On June 3, 2011, Belzil J. heard the application for approval of the sale of Elaborate's assets and property pursuant
to the 160 Offer. Belzil J. granted a Sale Approval and Vesting Order approving the acceptance of the 160 Offer by
PWC (the Sale Order). Belzil J. also granted a Sealing Order which sealed the Bid Summary until such time as the sale
transaction had closed and a letter had been filed with the Clerk of the Court confirming that fact (the Sealing Order).

15 On June 3, 2011, counsel for PWC served the Sale Order and the Sealing Order by email on the listed creditors,
including Alco.

16 Mr. Taubner, the President of Alco, has deposed that while he received the email of May 26, 2011 enclosing the
Application, and 19 other emails with respect to this receivership, he did not use the email address which had been given
to counsel for PWC or any other email address at the material time. He deposed that he was unfamiliar with computers
and he did not anticipate that he might receive communications from PWC in such a fashion.

17 On cross-examination on his Affidavit, Mr. Taubner testified that he would occasionally request email
communications, some of his employees would communicate with him by email, he would read such emails, and the
group accountant for Alco had access to his emails. There is no evidence that any of the emails forwarded to Alco with
respect to the Elaborate receivership at the address given, were rejected or returned as undeliverable.

I8 The sale of Elaborate's assets and property proceeded pursuant to the 160 Offer, and Alco ultimately received
the sum of $90,553.09 net of costs in relation to the security which it held on the Condo. This recovery was insufficient
to pay out the Mortgage.
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19 PWC reported in its First Report, [iled April 20, 2011, that an appraisal of the Condo had been conducted in
August 2010, reflecting a market value of $§785,000. The Bid Summary indicated that the appraised value of the Condo
on a forced liquidation was $505,750. The value assigned to the Condo pursuant to the 160 Offer was $432,000. This
was the highest value assigned to the Condo in any of the en bloc offers. An offer had been received on the Condo only.
This offer was in the amount of $529,444.

20 The value assigned to the Condo in the 160 Offer represented 85% of the forced liquidation valuation. Only two
other assets had higher returns compared to their valuations. The lowest allocation to an asset in the offers received was
24% of that asset's valuation.

21 Andrew Burnett, Vice President of PWC, was involved in this receivership. He filed an Affidavit in response to
Alco's Application and was examined on it. With respect to the 160 Offer, Mr. Burnett deposed as follows:

Page 30, lines 17 to 22:

Q Was there ever any conversation with the offeror about modifying its offer in respect of the office condo [the
Condo] because of the position of Alco?

A No, there was never discussion with them about changing their position on any of the other pieces of property
other than the Althen One [unrelated to the Condo].

Page 33, lines 25 to 27 and Page 34, lines 1 to 11:
Q One of the bids that PWC did receive [or the office condo alone was over $500,000, correct?
A Correct.

Q When that bid came in, do 1 take it that the sole consideration was that it was a standalone bid whereas you
wanted to have en bloc bids?

A No.
Q What consideration was given to possibly accepting that bid?

A We went back to all the purchasers that had more than one item on there and asked them whether we could
carve out pieces, saying okay, you're the highest on this, but you're lower on this, can we just take that?

Page 36, lines 15 to 20:

Q What did Studio Homes [formerly 1601812 Alberta Ltd.] specifically advise with respect to their position on
the office condo at the time, not in January of 2014, but at the time?

A At the time, and I won't say it's just on the office condo, we asked whether they would pull any of their other
parcels out and they advised no.

II1. Terms of the Orders
A. Receivership Order
22 The following provisions of the Receivership Order are relevant to this application:

...2. Pursuant to sections 243(1) of the Bankruptey and Insolvency Act, RSC 1985, ¢. B-03 (the "BIA"), 13(2) of
the Judicature Act, RSA 2000, c. J-2, 99(a) of the Business Corporations Act, RSA 2000, ¢. B-9 and 65(7) of the
Personal Property Security Act, RSA 2000, c. P-7, PriceWaterhouseCoopers Inc. is hereby appointed Receiver (the
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"Receiver"). without security, of all of the Debtor current and future assets, undertakings and properties real and
personal of every nature and kind whatsoever, and wherever situate, including all proceeds thereof ("the Property").

3. The Receiver is hereby empowered and authorized, but not obligated, to act at once in respect of the property
and, without in any way limiting the generality of the foregoing, the Receiver is hereby expressly empowered and
authorized to do any of the following where the Receiver considers il necessary or desirable:

...(k) to market any or all of the Property, including advertising and soliciting offers in respect of the Property
or any part or parts thereof and negotiating such terms and conditions of sale as the Receiver in its discretion
may deem appropriate.

(1) To sell, convey, transfer, lease or assign the Property (the "Disposition") or any part or parts thereof: ...

7. No proceeding or enforcement process in any court or tribunal (each, a "Proceeding”) shall be commenced or
continued against the Receiver except with the written consent of the Receiver or with leave of this Court.

16. The Receiver shall incur no liability or obligation as a result of its appointment or carrying out the provisions of
this Order, save and except for any gross negligence or wilful misconduct on its part, or in respect of its obligations
under sections 81.4(5) or 81.6(3) of the BIA or under the WEPPA. Nothing in this order shall derogate from the
protection afforded to the Receiver by s. 14.06 of the BIA or any other applicable legislation.

B. Sale Order
23 The following provisions of the Sale Order are relevant to this application:

I. Service of the notice of this application and supporting materials is hereby declared to be good and sufficient,
and no other person is required to have been served with notice of this application, and time for service is abridged
to that actually given.

2. The Receiver's acceptance of the Purchaser's offer to purchase the Lands and Personal Property dated May 6th,
2011 as clarified and extended by the letter from the Receiver dated May 13, 2011, the e-mail from the Purchaser's
legal counsel to the Receiver's legal counsel dated May 19, 2011, the letter from legal counsel for the Receiver to
legal counsel for the Purchaser dated May 20, 2011, the letter from legal counsel for the Purchaser to legal counsel
for the Receiver dated May 24, 2011, the letter from legal counsel for the Purchaser to legal counsel for the Receiver
dated May 25, 2011, and the letter from the Receiver to the Purchaser dated May 26, 2011 (the "Offer"), which Offer
is summarized at paragraphs 20 to 32 of the Receiver's Second Report, and [sic] is hereby approved and ratified.

15. Service of this Order may be effected upon those persons (directly or through legal counsel) on the Service List
by facsimile or electronic mail, and such service shall constitute good and sufficient service. Service on any person
other than as specified in the Service List is hereby dispensed with.

C. Sealing Ovder
24 The following provision of the Sealing Order is relevant to this application:

1. ... the Clerk of the Court is hereby directed to seal the Bid Summary (the "Confidential Documents") on the Court
file until the sale of the Lands and Personal Property to 1601812 Alberta Ltd. has been closed in accordance with
the Offer Terms and the filing of a letter with the Clerk of the Court from PriceWaterhouseCoopers Inc. confirming
the sale of the Lands and Personal Property has been closed. ...
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I'V. Positions of the Parties

25 Alco argues that leave should be granted to file the Statement of Claim appended to its Application. Alco submits
that it has a claim against PWC for gross negligence or wilful misconduct in serving the Application by email on May
26, 2011, and selling the Condo for less than its appraised value, thereby preferring the interests of other creditors Lo
those of Alco.

26 PWC argues that there is no basis for a claim against it, as all documents were properly served on Alco by email,
and all steps taken by it were in accordance with its obligations to act in the best interests of the creditors of Elaborate
as a whole. Therefore, it was neither grossly negligent, nor did it wilfully misconduct itself,

V. Issue

27 The sole issue before the Court is whether Alco should be granted leave to file the Statement of Claim against PWC.
VI. Applicable Rules

A. Alberta Rules of Court, Alta Reg 12412010

28 The following Rules of the 4/berta Rules of Court are relevant to this application:;

9.15(1) On application, the Court may set aside, vary or discharge a judgment or an order, whether final or
interlocutory, that was made

(a) without notice to one or more affected persons, or

(b) following a trial or hearing at which an affected person did not appear because of an accident or mistake
or because of insufficient notice of the trial or hearing.

(2) Unless the Court otherwise orders, the application must be made within 20 days after the earlier of
(a) the service of the judgment or order on the applicant, and

(b) the date the judgment or order first came to the applicant's attention.

11.21(1) A document, other than a commencement document, may be served by electronic method on a person who
has specifically provided an address to which information or data in respect of an action may be transmitted, if the
document is sent to the person at the specified address, and

(a) the electronic agent receiving the document at that address receives the document in a form that is usable
for subsequent reference, and

(b) the sending electronic agent obtains or receives a confirmation that the transmission to the address of the
person to be served was successfully completed.

(2) Service is effected under subrule (1) when the sending electronic agent obtains or receives confirmation of the
successfully completed transmission.

3) In this m]e, "electronic" and "electronic agent" have the same meanings as they have in the E!f.’('ﬂ'wlft' Transactions
g Y
Act.

B. Bankruptey and Insolvency General Rules, CRC, ¢ 368
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29  The lollowing B/4 Rules are relevant to this application:

3. In cases not provided for in the Act or these Rules, the courts shall apply, within their respective jurisdictions,
their ordinary procedure to the extent that that procedure is not inconsistent with the Act or these Rules.

6.(1) Unless otherwise provided in the Act or these Rules, every notice or other document given or sent pursuant
to the Act or these Rules must be served, delivered personally, or sent by mail, courier, facsimile or electronic
transmission,

VII. Law
A. Threshold Test for Leave

30 The Supreme Court of Canada in GMAC Commercial Credit Corp. - Canada v. TCT Logistics Inc., 2006 SCC
35, [2006] 2 S.C.R. 123 (S.C.C.) confirmed that the threshold is low on an application for leave to commence an action
against a recciver or trustee:

55 For almost 150 years, courts and commentators have been universally of the view that the threshold for granting
leave to commence an action against a receiver or trustee is not a high one, and is designed to protect the receiver
or trustee against only frivolous or vexatious actions, or actions which have no basis in fact...

57 In the leading case of Mancini, the Court of Appeal summarized the accepted principles as being the following:

I. Leave to sue a trustee should not be granted if the action is frivolous or vexatious. Manifestly unmeritorious
claims should not be permitted to proceed.

2. An action should not be allowed to proceed if the evidence filed in support of the motion, including the
intended action as pleaded in draft form, does not disclose a cause of action against the trustee. The evidence
typically will be presented by way of affidavit and must supply facts to support the claim sought to be asserted.

3. The court is not required to make a final assessment of the merits of the claim before granting leave. [Citations
omitted; para. 7.]

31 Conrad J. (as she then was) considered this issue in her decision in RoyNat Inc. v. Omni Drilling Rig Partnership
No. I (Receiver of) (1988),90 A.R. 173 (Alta. Q.B.), at 177 -78, [1988] 6 W.W.R. 156 (Alta. Q.B.):

-..In Royal Bank of Canada v. Vista Homes Ltd. et al (1985) 63 B.C.L.R. 366 (B.C.S.C.), Mr. Justice MacDonald
stated at p. 374:

...the obtaining of an order to sue should not be a perfunctory process... The court should examine with some
care the foundation of the alleged claim with a bias against exposing its appointed officer to unnecessary or
unwarranted litigation. On the other hand, there is not an onus on the applicant to prove its case against the
receiver-manager at this stage.

Tam satisfied the test to be applied by this court is to determine whether it is perfectly clear that there is no foundation
for the claim or whether the action is frivolous or vexatious. It is not for this court to deal with the merits of either
party's position or to gauge the probability of success should the action proceed to trial. Leave should be granted if
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the evidence presented discloses that there is some [oundation for the claim and that the claim is not merely frivolous
nor vexatious.

Indeed, while the Court may by its order want to protect its appointed officer from unnecessary and unwarranted
litigation, I do not take that to mean they are entitled to protection against proper actions simply because they are
court appointed.

32 Therefore, the proposed plaintiff must have supplied "facts to support the claim sought to be asserted", or "some
foundation for the claim". Both of these cases make it clear that there must be some factual basis for the claim, a court
should not grant leave for frivolous, vexatious or unmeritorious claims, and it is not appropriate at the leave stage for
the court to make a final assessment of the merits of the claim or possible defences to the claim.

33 While the threshold for granting leave is low, the process of reviewing the proposed claim is not to be perfunctory.
Therefore, I will analyze in some detail the basis for the claims alleged by Alco against PWC.

B. Gross Negligence and Willful Misconduct

34 Clause 16 of the Receivership Order provides that PWC will incur liability only in circumstances ol "gross negligence
or wilful misconduct on its part". The starting point, therefore, is to consider what constitutes gross negligence or willful
misconduct.

35 Black's Law Dictionary, 9th ed (St Paul, MN: West. 2009) defines gross negligence as, inter alia:

A conscious, voluntary act or omission in reckless disregard of a legal duty and of the consequences to another
party, who may typically recover exemplary damages.

...As it originally appeared, this was very great negligence, or the want of even slight or scant care. It has been
described as a failure to exercise even that care which a careless person would use. Several courts, however,
dissatisfied with a term so nebulous...have construed gross negligence as requiring willful, wanton. or reckless
misconduct, or such utter lack of all care as will be evidence thereof... But it is still true that most courts consider
that 'gross negligence' falls short of a reckless disregard of the consequences, and différs from ordinary negligence
only in degree, and not in kind...

36 The Dictionary of Canadian Law, 4th ed (Scarborough, Ont: Thomson Carswell. 201 1) provides the following
definition:

Conduct in which if there is not conscious wrongdoing, there is a very marked departure from the standard by which
responsible and competent people...habitually govern themselves...a high or serious degree of negligence...

37 The Supreme Court of Canada has considered these terms in the context of tort litigation. In McCulloch v. Murray,
[1942] S.C.R. 141 (S.C.C.), at 145, [1942] S.C.J. No. 7 (S.C.C.), Duff C.J. observed:

... All these phrases, gross negligence, wilful misconduct, wanton misconduct, imply conduct in which, if there is not
conscious wrong doing, there is a very marked departure from the standards by which responsible and competent
people in charge of motor cars habitually govern themselves. ...

38 In Société Telus Communications v. Peracomo Inc., 2014 SCC 29, [2014] S.C.J. No. 29 (S.C.C.), Cromwell J. for
the majority commented on "wilful misconduct":

57 In other contexts, "wilful misconduct" has been defined as "doing something which is wrong knowing it to be
wrong or with reckless indifference”; "recklessness" in this context means "an awareness of the duty to act or a
subjective recklessness as to the existence of the duty": R. v. Boulanger, 2006 SCC 32, [2006] 2 S.C.R. 49, at para.
27, citing Attorney General's Reference (No. 3 of 2003), 2004 EWCA Crim 868, [2005] Q.B. 73. Similarly, in an
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insightful article, Peter Cane states that "[a] person is reckless in relation to a particular consequence of their conduct
il they realize that their conduct may have that consequence, but go ahead anyway. The risk must have been an
unreasonable one to take": "Mens Rea in Tort Law" (2000), 20 Oxford J. Legal Stud. 533, at 15..538

58 These formulations capture the essence of wilful misconduct as including not only intentional wrongdoing but
also conduct exhibiting reckless indifference in the face of a duty to know...

39 Therefore, in order for Alco to establish PWC's liability arising from the receivership at an eventual trial, it must
show that PWC demonstrated a very marked departure from the standards by which responsible and competent people
in such circumstances would have acted or conducted themselves, or in a manner such that it knew what it was doing
was wrong or was recklessly indifferent in its conduct.

40 Against this backdrop, I will consider Alco's complaints regarding PWC's conduct.
VIII. Analysis

A. Email Service

41 Alco argues that service of the Application was not effective, as Alco had not specifically provided an address to
which information or data in respect of the receivership action might be transmitted to it.

42 Nothing in the material before the Court supports this allegation. Clearly, the assistant for counsel at PWC
contacted a representative of Alco who provided an email address for the president of Alco. It is reasonable to infer that
whoever provided the email address to the assistant for counsel at PWC was not aware that Mr. Taubner would not
access his email account. PWC cannot be deemed to have known this. Indeed, it appears from Mr. Taubner's testimony
that he did access the email account when he wished to do so. It is also reasonable to infer that Mr. Taubner would not
have had an email account if he been totally computer illiterate, and if he was, that fact, presumably, would have been
well known within the company,

43 PWC derived its authority from the Receivership Order which specifically references the BIA. Rule 6(1) of the
BIA Rules requires that every notice or other document pursuant to the BIA4 or the BIA Rules be "served, delivered
personally or sent by mail, courier, facsimile or electronic transmission”. Both the Application and the Sale Order were
sent by electronic transmission to an email address provided by Alco. There is nothing in the material before the Court
to suggest that service was not effected in compliance with Rule 6(1) of the BIA Rules.

A4 In contrast, B/A Rule 124 provides that a notice pursuant to s. 244(1) of the BIA by a secured creditor who
intends to enforce a security on all or substantially all property of an insolvent may be "sent, if agreed to by the parties,
by electronic transmission". Neither s. 245 regarding the initial notice of the receiver, nor general Rule 6(1) imposes a
similar requirement.

45  The Alberta Rules of Court supplement the BIA Rules to the extent that they are not inconsistent with the B/A4 or
the BI4 Rules. Rule 11.21 requires that the recipient has specifically provided an address. Arguably, this is more onerous
than Rule 6(1), and therefore inconsistent with it. However, even if Rule 11.21 of the A/berta Rules of Court applies,
there is nothing in the material before the Court to suggest that the requirements of Rule 11.21 were not met in this case.

46 Talso note that if Alco wished to pursue the position that the Sale Order had been obtained without notice to it,
it could have availed itself of Rule 9.15 of the Alberta Rules of Court which provides a mechanism to seek to vary or
discharge a judgment or order on that basis. Such an application must be made within 20 days after the earlier of service
of the order on the applicant, or the date the order first came to the applicant's attention.

47 The Sale Order was, of course, also served by email on Alco. Therefore, Alco would argue that the Sale Order
was not properly served upon it. However, on the record before me it is clear that Alco was aware of the Sale Order by
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January 11, 2012 at the latest, when it resisted the apportionment of receivership costs as against the proceeds from the
sale of the Condo. Alco took no timely steps (o set aside the Sale Order for lack of service upon becoming aware of it.

48 Further, the Sale Order makes it clear that service of the Application was declared to be good and sufficient and
that service of the Sale Order could be effected upon all affected persons by way of facsimile or electronic mail, and such
service was constituted to be good and sufficient. Therelore, it appears that Belzil J. considered the matter of both service
of the Application and the Sale Order. Again, Alco could have either appealed the Sale Order, or sought to set it aside
on the basis of a lack of notice. It took neither of these steps.

49 Twould add that in today's world, electronic service is a reflection of practical realities. The Alberta Rules of Court
and the BIA4 Rules recognize this reality. Perhaps there is no area of practice where electronic service of documents is
more appropriate than the bankruptey and insolvency area. I say this because of the volume of documents that are often
produced in such matters, and the need for receivers, trustees, monitors and counsel to act expeditiously and often in
the face of very short deadlines. Given the commercial and legal realities of bankruptcy and insolvency matters, there is
an obvious need to exchange documents electronically. In my view, a party involved in such matters cannot ignore these
realities by refusing to move effectively into the electronic age.

50 In summary, I find nothing in the material before the Court to suggest that PWC through its counsel did not
properly cffect service of both the Application and the Sale Order on Alco by emailing those documents to Mr. Taubner
at Alco. There is no factual basis to suggest that PWC was either grossly negligent, or that it wilfully misconducted itself,
in effecting service of the documents by email.

B. Sale Transaction

51 Alco also alleges that PWC breached its duties to Alco in the manner in which it conducted the sale of Elaborate's
assets. Specifically, Alco alleges that PWC concealed the Bid Summary, and sold the Condo for an amount which was
below its appraised value.

32 The Second Report indicated that PWC preferred that the Bid Summary remain confidential until such time as
the sale transaction had closed. Upon signing the Confidentiality Letter, the Bid Summary would be disclosed to the
signatory on the basis that the information disclosed in the Bid Summary would not later be used by the signatory as
a potential purchaser of Elaborate assets.

53 Alco argues that PWC should not have required it to give up any right to make an offer on the Condo. Alco
submits that its rights "ought not to have been extorted away under threat that otherwise the information necessary for
it to respond to a court application would be kept hidden from view",

54 Itis common practice in the insolvency context for information in relation to the sale of the assets of an insolvent
corporation to be kept confidential until after the sale is completed pursuant to a Court order. In Look Communications
Inc. v. Look Mobile Corp., 2009 CarswellOnt 7952, [2009] O.J. No. 5440 (Ont. 8.C.J. [Commercial List]), Newbould J.
explained the reasons for such confidentiality:

17 1t is common when assets are being sold pursuant to a court process to scal the Monitor's report disclosing all
of the various bids in case a further bidding process is required if the transaction being approved falls through.
Invariably. no one comes back asking that the sealing order be set aside. That is because ordinarily all of the assets
that were bid on during the court sale process end up being sold and approved by court order, and so long as the
sale transaction or transactions closed, no one has any further interest in the information. In 8857574 Ontario Inc.
v. Pizza Pizza Ltd, (1994), 23 B.L.R. (2nd) 239, F arley J. discussed the fact that valuations submitted by a Receiver
for the purpose of obtaining court approval are normally sealed. He pointed out that the purpose of that was to
maintain fair play so that competitors or potential bidders do not obtain an unfair advantage by obtaining such
information while others have to rely on their own resources. In that context, he stated that he thought the most
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appropriate sealing order in a court approval sale situation would be that the supporting valuation materials remain
sealed until such time as the sale transaction had closed.

55 Alco alleges that PWC and its counsel ignored Alco, hid the Bid Summary and cloaked their activities in the
receivership with secrecy. However, there is nothing in the material before the Court to su ggest that PWC's preference to
keep the Bid Summary confidential until the sale transaction had been approved and closed was for any purpose other
than to ensure the integrity of the marketing process, and to avoid misuse of the information in the Bid Summary by a
subsequent bidder to obtain an unfair advantage in the event it was necessary to remarket Elaborate's assets. Further,
there is nothing to suggest that Belzil J. granted the Sealing Order for any other reason.

56 Alco may have been in a unique position given that it held a second mortgage on the Condo. Given that unique
position, it may very well have been entitled to receive information with respect to the offers received in relation to the
Condo and, therefore, could have suggested revised terms to any required confidentiality agreement. However, Alco's
position does not render PWC's actions inappropriate. There is nothing to suggest that PWC's actions in this regard were
not in accordance with common, prudent and reasonable practice in receiverships, or that they reflect or resulted from
gross negligence or wilful misconduct on the part of PWC.

57 With respect to the manner in which the sale of the Condo was conducted, Alco submits that PWC breached a
"fundamental duty of Receivers" in that it failed to act with an even hand towards classes of creditors and in accordance
with recognised lawful priorities. Again, the law and the material before the Court do not support this contention.

58  The obligations of a receiver in carrying out a sales transaction have been considered in numerous cases. In Royal
Banl: v. Soundair Corp. (1991), 7 C.B.R. (3d) 1,[1991] 0.J. No. 1137 (Ont. C.A.) at paras 27-29, Galligan J.A. cited with
approval case law for the proposition that if a receiver's decision to enter into an agreement of sale, subject to court
approval, is reasonable and sound under the circumstances at the time, it should not be set aside simply because a later
and higher bid is made. Otherwise, chaos would result in the commercial world, and receivers and purchasers would
never be sure they had a binding agreement. Galligan J.A. concluded:

30 What those cases show is that the prices in other offers have relevance only if they show that the price contained
in the offer accepted by the receiver was so unreasonably low as to demonstrate that the receiver was improvident
in accepting it. I am of the opinion, therefore, that if they do not tend to show that the receiver was improvident,
they should not be considered upon a motion to confirm a sale recommended by a court-appointed receiver. If they
were, the process would be changed from a sale by a receiver, subject to court approval, into an auction conducted
by the court at the time approval is sought. In my opinion, the latter course is unfair to the person who has entered
bona fide into an agreement with the receiver, can only lead to chaos, and must be discouraged.

59  Galligan J.A. recognized that in considering a sale by a receiver, a court must place a great deal of confidence
in the actions taken and in the opinions formed by the receiver, and should assume that the receiver is acting properly
unless the contrary is clearly shown. He summarized the duties of the court when deciding whether a receiver who has
sold property acted properly as follows (at para 17):

1. It should consider whether the receiver has made a sufficient effort to get the best price and has not acted
improvidently;

2. It should consider the interests of all parties;
3. It should consider the efficacy and integrity of the process by which offers are obtained;
4. It should consider whether there has been unfairness in the working out of the process.

60 In Skyepharma PLC v. Hyal Pharmaceutical C orp. (1999), 12 C.B.R. (4th) 87, [1999] O.J. No. 4300 (Ont. S.C.J.
[Commercial List]) at para 4, Farley J. cited Soundair with approval, holding that a receiver's conduct is to be reviewed
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in light of the objective information the receiver had and not with the benefit of hindsight. Other offers are irrelevant
unless they demonstrate that the price in the proposed sale was so unreasonably low that it shows the receiver acted
improvidently in accepting it.

61  In Scamvood Canada Ltd,, Re, 2011 NSSC 189, 305 N.S.R. (2d) 34 (N.S. 8.C.), the receiver was of the view that
the best realization of the assets in question would come from a sale en bloc. Hood J. held that the receiver's duty to act
in the interests of the general body of creditors does not necessarily mean that the majority rules. Rather, the receiver
must consider the interests of all creditors and then act for the benefit of the general body.

62 PWC accepted the 160 Offer and recommended that the acceptance be approved by the Court on the basis that
it was higher than other en bloc offers and was preferable from the overall perspective of Elaborate's creditors. The 160
Offer provided for the highest net recovery on the Condo of all of the en bloc offers and represented a recovery of 85%
of the forced liquidation valuation of the Condo. Only one other offer in the marketing process undertaken by PWC
assigned a purchase price for the Condo which was higher than the price assigned in the 160 Offer. This was an offer
with respect to the Condo only.

63 The law is clear to the effect that the receiver must not consider the interests of only one creditor, but must act for
the benefit of the general body of creditors. PWC was under a duty to act in the interests of the general body of creditors
and to conduct a fair and efficient marketing process.

64 Theexcerpts from the cross-examination of Mr. Burnett on his Affidavit indicate that PWC did attempt to maximize
the recovery on all of Elaborate's assets as it conducted negotiations with the various bidders in this regard.

65  There is nothing before the Court to suggest that PWC did not make sufficient elforts to obtain the best price for
the assets, nor that it acted improvidently. Alco has not put forward any factual foundation to support an inference that
PWC did not act for the benefit of the general body of creditors.

66 Alco submits that had it attended the hearing on June 3, 2011 before Belzil J.. it would have been successful in
arguing that Aleo was deprived of a statutory right to recover its secured debt against the Condo. However, the contents
of the Second Report undermine the argument that PWC's acceptance of the 160 Offer would not have been approved in
the circumstances as known when the matter proceeded before Belzil J. Further, given my findings on the email service
issue, PWC cannot be blamed for Alco's non-attendance at the hearing on June 3, 2011.

67 Therefore, I conclude that Alco has not established a factual basis for the claim that PWC was either grossly
negligent or wilfully misconducted itself in the manner that it marketed Elaborate's assets or in its reporting to the Court.

IX. Conclusion

68 The threshold test for leave in this case is low. However, PWC would only be liable if it acted with gross
negligence or wilful misconduct. I have found no factual basis to suggest that PWC was either grossly negligent or wilfully
misconducted itself as alleged by Alco.

69 PWC is not entitled to protection against proper actions simply because it was court appointed. However, I am
mindful of the bias against exposing a court appointed officer to unnecessary or unwarranted litigation. In my view,
granting leave to Alco to proceed with the claim against PWC would expose it to a manifestly unmeritorious action.

70 Therefore, Alco's application for leave to file the Statement of Claim against PWC is dismissed.

X. Costs

71 If the parties cannot otherwise agree on costs, they may appear before me within 60 days of the filing of these
Reasons for Judgment.

Motion dismissed.
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* A corrigendum issued by the court on June 23, 2014 has been incorporated herein.
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CROWN TRUST COMPANY, SEAWAY TRUST COMPANY
and GREYMAC TRUST COMPANY v. ROSENBERG etal.

Anderson.J,

Judgment: November 6, 1986
Docket: No. 1380/83

Subject: Corporate and Commercial; Insolvency

Headnote

Receivers — Sale of debtor's assets Approval by court — Court discussing obligations in determining whether 1o approve
sale.

On a mation by a court appointed receiver and manager to approve the sale of certain properties. the duties of the court are
to consider: whether the receiver has made a sufficient effort to get the best price and ensure he has not acted improvidently:
the interests of all parties: the efficacy and integrity of the process by which offers have heen obtained: and whether there has
been unfaimess in the working out of the pracess.

The court has the power and responsibility to disregard the recommendation of the receiver and to approve another offer or
offers. On the other hand. the court ought not to enter into the market place or sit as on appeal from the decision of the receiver,
reviewing in minute detail every element of the process by which his decision has been reached. Furthermore, the court ought
not to embark on a process analogous to the trial of a claim by an unsuccessful deder for something in the nature of specific
performance or proceed against the recommendations of its receiver except in special circumstances or where the necessity and
propriety of daing so are plain. It is only in exceptional circumstances that a court will intervene and proceed contrary to the
receiver's recommendations if satisfied that the receiver has acted reasonably. prudently and tairly. and not arbitrarily.

Itis necessary to keep in mind not only the function of the court but the function of the receiver. The receiver js selected and
appointed having regard for experience and expertise in the duties whichare involyed. It is the function of the receiver to conduct
negotiations and o assess the practical business aspects of the problems involved in the disposition of the assets. Howey er. the
COUrt 1s not to apply an automatic stamp of approval to the decision of the receiver. The court has poser to come to a different
decision and a diseretion to exercise w hich must be exercised Judicially

he courts have recognized that thes are o making a decision in a vacuum: that they are concerned with the process not only
as taffects the case at bar. but as it stands t affect situations of a similar natyre inthe future The delicate balunee afcompeting
nrerests is relesant and material

tnderson J., (orally):

I This is a motion 1o approve the sale of certain properties. the subject-matter of the action in w hich the motion 15 brouwsin
The moving Party s the receiver and manager appointed by the court he respondents are parties to the aetion The properties
are of considerable value and the motion. therefore, is one of some impartance to the receiver and the parties. The events
giving rise o the action have a measyre oFlocal notoriety. but those colourful happenings hase no direct bearing on the matters
which I must resolve The dispesition of the mution may be of some general interest of a legal natire. involy ing as it does a
comsideration of the nature of the function to be discharged by the coun upon such a motion. and also of the nature and extent
ol the duties of g court-appointed receiver
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i \ briet chronelogical Aarrathe of facts swhich are not in dispute and of the histors of the proceedings will ke yaofiyl
background In | ehruany of 1983 un order was made by the Ass, ctate Chief Justice of the Hizh Court gp

podinting ¢ Larkson
Gordon Ine as interim recainer and manager of tha ( adilbae Tairjoy Properties W here iy wizheut these rewsons | Sy
Clarksun™. | mean « Larksen s SAPLCUY as receiver and annazer. amd when | say "Receiver”, | refor 1 Clarkson in that
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S InJuly of 1983 a order was made by Catzmar J wigh Fespect to marheting the PYOPETHies pursuant 1o a process w liich has
been designated the "Disposition Strategs ", Clarkson implemented the Strategy report and the details of that implementation
are in the motion record at pp. 10-15 and from pp. 23-6.

4+ Inmany cases where partions of the record are painfully familiar to the caunsel and participants | propose not to read them
during the course of my reasons. although they will form part of the reasons shogld they be transcribed

5 On September 3, 1986, Larco Enterprises submitted four drafi letters. The Receiy erpursuant to the Disposition Strategy
had received some 200 offers from some 70 add offerors and after the deadline fixed for such offers an additional 60 odd. On
September 8. 1986. the Larco offers were achnow ledged and certain comments made by the Receiver with respect to them,

6 On September [0th. Larco submitted four sealed bids. Clarkson received in all some 230 odd bids from 76 offerors.

7 OnSeptember 25t Clarkson selected certain offers. 26 inallby some 4 offerors. and itis those offers that are recommended
for the approval of the court,

8 This motion was launched and (e material served on October 10. 1986, The motion was returnable on October 20th.

October 20th and 215t were taken up with some preliminany or interlocutory matters and e idence and areument were heard
for the balance of two weeks,

9 Ofthe ofters submitted by Larco. three were rejected and a fourth was extended and held open pending the hearing and
disposition uf'ihis motion. Clarkson does not recommend the acdeptance of that offer{despite the fact that it produces a higher
return to the Réceis er than the dggregate amount of the offers recommended. To oy er-simplify somewhat. Larco is the highest

bidder. The extent of the difference I will discuss in a moment and [ will also discuss the reasons advanced by Clarkson for
notrecommending i,

10 On the retur of the motion Larco moved to he added as an intery enor under rule 13.0] | dismissed that application on
the tfollowing day The reasons for that ruling are an appendix to these reasons. (See App. I [not reproduced|)

I On Wednesday. October 274 Larco presented during the hearing of the motion an entirely new offer in 4 sl higher

oLt On Thursday. October 231, Imade a ruling thar | w. wid ot consider that oftur M reasans for that ruling are likewise

anappendin to these reasins (See App 1T oot repr duced |, On e arztmant of the motion mo eriticism was advanced of
W ol the offers reavmm anded by the Recoiver The caly eriticism that was ady dnced on beliali of some Jetendants was il
the Larco bid should have been recommended an | Hany event should b approved by the court The p!

supportad the recommendation of the Recsiy or

amutts in the action

12 Bafare dealing with the elemens , Fihe ensuing dispute, 1w 1o aconsideration of the natire of the mution which 15

betire me and ot the duty of the court 1 e dispusition of sush g Foton The duries ofthe coym | ¢ Heive toobe the )] THEL
and Tdo not put them iy iy order of priogity

LTUss to cansider whethor the Receis er hus made a sutticient effor 1 getthe best price and has nor acted impros idently

Vuthorit for that propasition is o be Round in a judgment of the \berta ¢ ourt of Arpeal. Salima Investments [14 v. Bank
of Montreal et al, (1985),21 D.LR. (4th) 473,65 AR, 372,41 Alta, LR, (2d) 58 11D R.| beadnote i< of assistance.

A5 is the judument deliverad by Kevans J \ and particilarty thai portk s which dppear-atp 476 ire guestiong with which
the court was dealing were yimilur 1 those with which 1 am now aoncernad

WestiawNext. canapa



LTSN . I .22 21 Foowtt My by o

19586 CarswellOnt 235 22 CPC 1241131 3gp LR (4th) 528 B0OR (24, &7

Fhe real issie, inour v ey, | the appropriate exercise ol the admitted diseretiom of the court wlven “Jo. king 1o the intereste
vhall persons concerned” Iy certamly does not foll, for axample. that the eourt in an applicativn for approval of 4
sale is bound w condue a Judicial auction or even 1o aceept a hizher last-minute bid There are. howay er, Finding policy
coisideratons In Canada Permanent Tiust Co. v King Art Developments Ltd. et al. (1984), 12D.LR. (4th) 161, [1984] 4
W.WR. 587,32 Alta. LR 2d) L. we said that receis ery fand masters on toreclosure should ook for new and Imaginative
Wars o zet the highest possible price in these cases Sale by tender 14 not necessanly the best method for a conimercial
property shich involves also the sale of an ongomg business The recen or here accepted the challenge offered by this
court, and combined a call for tenders with stibsequent negotiations [ order (o encourage this technique. which we
understand has met with some steeess. the court should not undermine it 1t is undermined by a judicial auction. because
all negotiators must then heep something in resen e Worse. the person w o stuiceessfully negotiates with the receiver will
sulfera disadsantage because his barzain will become know nto others

We think that the proper exercise of judicial diseretion in these circumstances should be limited, in the first instance. to an
inquiry whether the receiy er has made a sufficient effort to get the best price and not acted improvidently.

1. The court should consider the interests of all parties, plaintiffs and defendants alike.

That is made apparent by the judgment of this court in Ostrander v, Niagara Helicopters Ltd. et al. (1973), 1 OR. (2d)
281, 40 D.L.R. (3d) 161, 19 CBR. (N.8.) 5. although the conclusion appears rather by indirection and as a statement
ohiter 1o judgment,

HI The court must consider the efficacy and integrity of the pracess by which the offers are obtained.

The first authority which is of assistance in that regard is the judement of Saunders J. in Re Selkirk (1986), 58 C.B.R.
(N.8.) 245 (Ont. S.C. Bkey.). There. in dealing with the question of approval. he has this to say in his reasons at p, 246:

In dealing with the request for approval. the court has to be concerned primarily with protecting the interest ofhj
creditors of the former bankrupt. A sccnndH: but important cohsideration 1s that the process under which the sgl
agreement is arrived at should pe consistent with commercial eflicacy and integrity :

Inthat connection | adopt the principles stated by Macdonald J A ofthe Nova Scotia Supreme Court (Appeal Division)

in Cameron v. Bank of Nova Scotia et al, (1981), 45 N.S.R, (2d) 303 at p. 314, 86 APR. 303, 38 CB.R. (N.S)1
atp. 11 (C.A.). where he said:

In my opinion if the decision of the receiyor W enter into an agrecment of syle. subject to coun approval. with

Fespect 1o certain assots s reasoitable and sound under the circumstances ar the time existing it should not bhe

setaside simply because a later and higher bid is made 1, dov so would hterally ereats shaos in the commergial

world and receners and purchusers would never he sure thes had g binding agroement On the contrary. thes

would kiow thatTither bigs el be recen ed uny mstdered up unnl the dpphication fof court approval is hear
this would be an intolerable sityatiog

d

While those remarks may has 2 been made in the et of a bidding situation rather than a pris ate sale. | ¢onsider them to

beequally applicable to o regotiation process leading to a private sale W here the court is ¢ Mmeernzd with the Jdisposition of

properti. the purpose of IPPOIING @ receiv eris (o huy ¢ tha receiver dothe swork thu the court woyld therwise have 1o do

The submiissions on bahalf of Leung and the credu I Who die opposing approsal boil dovn 1o thys tha It subseguent
W a court-appointed receis or MaRing a contract subject o wotrtapproval. a higher and better offer I+ submitted. the court
should net approve what the receiyor has d wie There may be circumstances whope the court would give eftect tr such
& aubiission 1t for example. in this case there had been a second offer of 4 substantially higher amount. then the coun
would i e o take that otrer o consideration in d3sessing whether the roceiy or had properly carried out his function of
endeay suring to obtain the best price for the property. Also, if there wers circumstances which indicated a defeet in the

WestiawNext canapa
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sle process us ordarsd by the court suely a3 URfiMess @ potential purchaser, thay mght be g redson for withholding
appron al ofthe sale

\ turther authority fiv that Propesision is 10 be found 1 Bank of Montreal v, Maitland Seafoods Ltd. ot al (1983), 57
N.S.R. (2d) 20 at p-23,46 CB.R. (N.8.) 75 (N. 8.8.C)

I any efficacy js o be given to the tender svstem. then it requires that | d person. whether insider or guarantor, who

abtains full information o Fthe amounts of the tender oughy not. at the Jast moment. be entitled 1o make a somew hat
higher ofter and obtain (e property. To permit this would create “chaos in the commereial world”, Not only would

there be uncertaingy ... but it could lead to the situation where there might be no bidders,
IN: The court should consider w hether there has been unfaimess i the working” out of the process

The authority for that is the case to which reference was made by Saunders J.. Cameron: Bank of Nova Scotia et al. (1981),
45N.S.R. (2d) 303, 86 APR. 303,33 CB.R (N.S) 1. The [€.B.R ] headnote again is useful as is. in this connection. the

language at the concluding portion of the Judgment where this is said:

Misleading a bidder. even unintentionally. by a receiver must always be a sufficient ground for a court to refuse to
approve an agreement of purchase and sale.

That case is also authority. if authority were needed for the proposition that in a proper case the court has the power to
disregard the recommendation of the Receiver and Lo approve another offer

13 Itis with those areas of responsibility in mind that T proceed to deal with the motion. [ have already said that no criticism
is made of the offers which are recommended. Likewise no criticism has been made of the process

by which the offers were
obtained,

on the one hand and the Larco offer on thp bther Depending dpon whose data and calculations are accepted. tf a[ difference
may be as high as $7 million odd. or as low as S| million odd. T do not propose to analy ze the data or the caley ations which
have been advanced. because in the view which [ take of the matter they are not materjal.

4 Attention has focused on the different T;:mmmic returns which it is anticipated would flow from the recommepded offers

15 The central issuc is whether the court should disregard the recommendations of the Receiy er and approve the higher bid.

Indeed at the end of the day that is the only real issue. This requires first some review of the reasons advanced by the Receiver

for rejecting or at ANy rate not recommending the [ arso bid This is dealt with in the motion record iy (he

Receiver's report
in para. 38. at PP 3167 of the record

38 Clarkson did nog aceept Enterprises' 1 Offor, and does not Fecomniend its aeceptance and approval by this Cogrt

the lollowing reasons

(2 Clarkson's concern to maintain the intezrity and faimess oftha tender process embodied in the Invitation to Tendor.

and Clarkson's cons et that the evident suecass nftha muarheting and remder Process as reflected both in the quantiiy
and quality of the offers hich were recen 2d was due in large measure 1o the faith and trist of prospective purchasers
that they would each bo attorded a fair and eqaal opportunity o purchase. huve been diseussad at length aboy e
Clarkson and Cogan were ads sed on \ugust 14, 1986 by represantatives ot Enterprises thar Fterprises shared those
CUICTns A5 A result of an unsuceessil tender recently made by Enterprises in fespect ol certain other properties., and
particular emphasis was Placed by the said representasic os of Enterprises on their peed to understand the tender rules.
that the rulss nog be changed. and tha they expected o erden e mdhere w such ryles

Nevertheless, Clarkson does ot believe tha Enterprises’ Offer as supplemented by the letters delivered atier the Bid
Deadline was i deceptable form or in accordance with the rules of the tender process established by and embodied

in the Invitation to Fender in that. inter ahia.

WastlawNaxt. canasa



(11 the above=mentionad mechanism for determining the price at which Clarkson would he required o sel| il
Note might be said o have afforded Enterprises the UPPCrtunity to change the cash purchase price oftered for
the subject Properties. after the Bid Deadlme, although no objection could he raised w a change in such cash
purchase price if the pereentage to he stipulated by one of the desianated financial institutions was determined
by such tinancial mstitution solely on the basis ol ohjective market INLerest rate eriteria: € larkson and Fraser &
Beatty. following the Bid Deadline. therefare repeatedly requested confirmation from The Rosal Bank of Canada
that the percentage ser out in it said letter dated September 15, 1986 was determined by such hank based upon

ohjective market interest rate criteria alone. but no such confirmation was receiy ed by Clarkson:

(i) Enterprises or persons acting on its behalf changed or attempted to change or might have changed. after the
Bid Deadline. material terms and conditions of Enterprises’ Offer. namely

(A) price by means of the Note purchase mechanism:

(B) the financing condition in Enterprises' Sealed Bid referred to in paragraph 34 above was included in
such sealed bid despite repeated statements by Clarkson. Cogan and Fraser & Beatty to representatives of
and to the solicitors for Enterprises prior to the Bid Deadline that this would fepresent a serious negatiye
feature of any offer submitted: by letter dated September 18. 1986 from Enterprises' solicitors addressed to
Clarkson (a copy of which is annexed hereto as Schedule | (Appendix II1 [not reproduced]) and received
by Clarkson the following day. nine days after the Bid Deadline. this condition Was purportedly waived:

(C) as mentioned in paragraph 36 above. Clarkson did not receive, on or before September 17. 1986.
the purchase undertaking from one of the designated financial institutions in accordance with Enterprises'
Sealed Bid. and in ljey thereof the solicitors for Enterprises. by means of the aforesaid letter dated September
18,1986, a copy of which is annexed hereto as Schedule H. purported to amend Enterprises' Offer to proyvide
that Enterprises would cause the Note to be purchased on closing "on the same terms and condition‘; as
contemplaledlin [Sealed Bid Scf}cdule 3] paragraph 8" |

(D) Clarkson and Eraser & Beatty had indicated 1o Enterprises and its solicitors following the Bid
Deadline that Clarkson had difficulty in properly evaluating Enterprises’ Offer until it knew w hat mortgages
Enterprises intended o require be discharged. While the amount payable by Enterprises would increase
dollar for dollar for cach dollar spent to obtain a mortgage discharge, the effect of the aforesaid Note
purchase mechanism would be to satisfy such amount (including dollars expended to obtain mortzage
discharges) at 812 conts per dollar, Fraser & Beatty therefore ashed Enterprises' solicitors 1o contirm in
writing to Clarkson what mortgages Enterprises’ solicitors belioy ed Enterprises was entitled 10 reguest o
discharge of under the terms of Enterprises’ Offer. it being a fair assumption that a request for a discharge
ofas many morteages as possible would be receiy ed by Clarkson given the atoresaid discount achiey ed by
Mieans of the Note purchase mechanism [jstead. by letter dared Septemiber 11 1986, g copy o which is
anneved hereto as Schedule 1. \ppendin IV [not reproduced ) Enterprises’ solicitars purported o fther
amend Enterprises’ Offer in this regard: and

1) oty ithstandig the ¢lear Provisions of the Invitation Fender. as late as September 17,1986 and azam
on September 18, 1986 4 fepresentative of Fnterprises requested that Clarkson agree 1o hegotiate areduction
e the amount of the required deposits, wiycl request was denied. and then requested that Clarkson agree
o areduction in the amount of the further deposit i be provided within 5 davs of

aceeptance alany offer,
which further Fequest was also denied by Clark son.

(b despite repeated requests by Clarkson and Fraser & Beatty foran explanation of the commereial reason for the use

el the Note purchuse mechanism (which on its face only sérves W reduce the purchase price for the subject Properties
fram ahigh nominal value to alower real value). in the iew of Clarhson and Fraser & Beatty no clear and consistent
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PRI W given Aceordinely. 3 weitten axplanarion was requested and @ reason was cited in the letter anneved

heret as Schedule 1. but Clarkson did not and does not recard the explanations received as satisfactory :

AN

(1 Clarkson was concerned and remains concerned. particularly given the history of the suhject Properties and the
attention they hav e attracted in federal. provincial and municipal political cireles and with the tenants thereofand those
Fepresenting such tenants. witl the appearance ot the proposed transaction i the minds of the tenants, the media. the
politicians and the public at large. some af whom might be S\pected o question seriously whether the mnflaed nominal
purchase price was heing used 1o rajse mortgage money without adequate sectnty. or o lay the groundwork for an
apphcation for an excessive rent increase. In the absence of definitive evidence to the contrary. Clarkson belieyes
that this aspect raises perceptible risks of intery ention of some kind w hich might imperil a suceessful closing of the
proposed transaction with Enterprises.

(d) as was mentioned ahoy e, Enterprises failed to cause the Note purchase undertaking from Citibank to be delivered
to Clarkson on or before September 17, 1986 as provided in Enterprises' Sealed Bid, and Clarkson was concerned
and remains concerned with the acceptance of any offer in respect of which the ofteror, before Clarkson has even had
areasonable opportunity to accept the same. has already failed to perform a material term thereof: and

(i) the waiver of the financing condition which. as noted above. was purportedly effected by letter dated
September 18. 1986 from Enterprises’ solicitors addressed to Clarkson despite the relevant provisions of
Enterprises' Offerin respect of amendments and despite the statement of Enterprises' solicitors, with which Fraser
& Beatty agreed. in a telephone conversation between such solicitors that this and any other matter pertaining
to the terms of Enterprises' Offer should be in the name of and executed by Enterprises:

(ii)the ﬁ'uhstitution ofEntcjprises' agreement to cause the Note to be purchased on closing "on the sLme terms and
conditions as contemplated in paragraph 8", which again was purportedly effected by the letter dated September
18. 1986 and therefore suffered from the same difficulties as the purported waiver plus the additional difficulty
that it is unclear what such "same terms and conditions” are: in Clarkson's view, it is totally unsatisfactory for

a transaction of this magnitude. which contemplates an unsecured note in the order of S375.000.000. to hinge
on such vague and uncertain wording:

(i) in connection with the afbresaid purchase of the Nore on closing. reference was made in paragraph 34 aboyve
to the provision in Enterprises’ Sealed Bid that the Note was to be purchased “at the closing at the said [price]
45 part of the eserow arrangements herein provided”, but in view of the uncertainty as to the intent and effoct of

these words, clasification w vuld be required o ensure that there was no |11i«u|1d.:|'.»'m|1din-__- in this respect: and

tiv i the amendment 10 Enterprises’ Offer purportedly effected by the aforesaid letter dated September 21, 1986
from Enterprises’ solicitors addressed to (larkson in raspect of the mortgages o be discharged on closing and
the effect thereof on the ultimate purchase price realized by Clarkson. which at the very least suffers from the
same difficultics as the aforesaid purported wajver

Apart altogether from its concern o maintain the inteerite and fairness of the tender process, ¢ larkson concluded that.
Svemfit were prepared o attempt suzh nezotiations in an effor w put I'nterprises Ofter into aeceptable form. the time
constraints imposed by the tender rules and the fact thar all offers would expire on September 23, 1986 and the difficulties
encountered i resolying outstanding questions o date raised 3 SEMOUS quastion as o the suceasstul outeome of such
negotianons. In view of the rishs to the entire sales process if that had happened. Clarkson decided not to attempt su.h
negotations but w aceept the offers i hand that were capable of acceptance as they stoud.
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Ih Lhe motion was brought on i the usual w droun i wrtten report of the Receiver signad by Mr SR Shaver, a vice-
president of Clarkson, and unsw o

7 Counsel for the Receis er submitted at the opening of the mation that for redsons pertaining to the imponance ol the marner

and its public interest. e provpased o lead the evidence o Mr Shaver 1iv v although it is something of ap aeeption in
the disposition of a motion of this kind Faceeded to that submission. [ confess ta having had moments during the subsequent
proceedings when | doubted the wisdom of that decision. The inevitable result was that evidence was called by the defendants
who were advancing a different position. and a considerable amount of tine was spent. Notw ithstanding my doubts. 1 think
that for the reasons ady anced by the Receiver, and because an element of catharsis is involy ed. perhaps the hearing of viva voce
evidence was appropriate in all the circumslances.

I8 Ihave made references to the Disposition Strategy Report which lay behind the negotiations which produced the offers
which are now before the coun for consideration. It is a voluminous and detailed document comprising. without its various
appendices and schedules, same 98 pages. [t was pursuant to that strategy report that the order of Catzman J. in July of this year
set in motion the sequence of events leading to the report and motion which are now before me.

19 Throughout that sequence of events, the Receiver has had the benefit and assistance of the advice of eminent solicitors
and counsel and of an eminent real eslate consultant appointed for the purpose.

20 In the motion which is before me some 15 counsel appeared at various times. eight for most of the time. representing
various interests. The evidence consumed seven full days and final argument a further day. Most of the principal participants
in the sequence of events made their appearance in the witness-box. The ponderous chain of happenings which followed the

order of Catzman J. and culminating in the motion and the nature and extent of that motion are both matters of consequence
to which [ will refer subsequently.

2] Events were set in train by a letter written by Clarkson to potential purchasers which is dated July 28, 1986. It is found
in the motion record at p, 124:
I

On July 25, 1986 Mr. Justice Catzman approy ed the final stages of the disposition process which include the following:

I. A negotiation stage culminating on September 3. 1986 with an offer as between the Interim Receiver and Manager
and prospective purchasers wherein all terms and conditions respecting the transaction. exclusive of the final olfering
price. are settled ("Appros ed Offers”).

2 Adter the Approved Offers are settled praspective purchasers w ishing to hid on ndividual Properties. groups of
Properties or all of the Properties are directed o forward Sealed Bids w the Office of the Registrar of the Supreme
Courtof Ontario addressed o the nterim Receiverand Manager The Sealed Bids must be submitted to the Registrar
anorby 300 pm Seprember 10, 1986 (Bid Deadline Dates

SOARer reviewing and analyzing the Sealed Bids. in contev with the Approved Offers. bidders will be notified
whether or not their offers are aceepted within 13 days of the Bid Deadline Date

+ The Standard Form of Offer and the Invitation to Lender stipulate that offerors must submit with their Sealed Bils

deposits amounting to the gregter of SHO0.000 ¢y 21 "o of the price offered in the Sealed Bid in the form of a

certified eheque or bank drati

For greater certainty and clarity we request that soucarefulls review the Invitation o Tender. Sealed Bid form and Standard
Form of Offer in order that all aBspects of the above vutlined dispesition process are understood and. more importantly,
closely adhered to so that no one is disads antaged throughout this process
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W uege each of s o 1 coty ene MECUngs with us at the earliest possible date to etisure that all of s our queries and CONCerns
are adequately addressed. 1hese meetings should assist Youin preparing and submitting an \pproved Offer on or by
September 3. 1986 1o this end. we haye prepared all of' the schedule for each Property 1o be affived to the offer stineluding
Anancial infisemation and rent ralls as of June 30 and July 1. 1986 respectiv ely
There will be one and only one opportunits to hid Because of the nature of the Pracess. prospective purchasers will be
automatically encouraged o submit their highest and best offers Please be cognizant of the facr that all offers will he
evaluated on a "cash equivalent” basis to ensure a fair and equitable evaluation process

A prospective purchaser's chance ta be the successful bidder will be enhanced relative 1o another purchaser, assuming
equal "cash equivalent” offers are received. if:

L. the Approved Offer contains fow er anerous and time consuming conditions.

2. the prospectiye purchaser establishes his "credit worthiness”. This aspect can best be established if conelusive third
party evidence of the purchaser's ability to arrange the necessary financing 1o close the transaction is provided; and

3. Property inspections are completed in advance of the final Bid Deadline Date, September 10, 1986.

22 The invitation to tender is an exhibit on these proceedings, Again, its contents are material. [ do not intend to read them
but they will be included in the reasons. (See App. V [not reproduced])

23 I said when referring to the portion of the report which set out the reasons by the Receiver for not recommending the
Larco offer that I did not propose to deal in detail with each of the points raised. The objections upon which emphasis was

particularly placed were the following:

I the use of the promissory note and the related problems of the discount rate and the sale and purchase of that note:

I 2 the inclusiorL in the sealed bid of a financing condition which h:Jd not been provided in Larco's formal offer:

wa

- the identification and amount of the mortgages which Larco w ould require to be discharged upon closing. and

N

relating to the financing condition, the ultimate waiver of that condition.

24 The uncontentious history of the Larco offer is that prior 1o its being made there was a meeting in August of 1986
attended by representatives of [arco and representatives of Clarkson w hen the prospec

tive offering and bidding procedure were
discussed

23 On September 3rd ofters w ere submitted O S wember 8th Clarhson replicd mowriting with cert
P | I £

Ratwzen Seprember 3nd and September Oth thaie ware

ain comments.
setings and telephone comersations berween the representatives of
Larce and representatives of the Recoin er On September [0th there were consultations and there wis a sthsequent exchange
ob correspondence. When the final decision of the Receiver was announced September 23th the | areo affers were not
recommendad

26 [Fhas e alreads indicated tha the difference hetween the competing offers Hgured largely in the hearing and bl -by -
hlow accounts were given by the various participants of the exchanges between representatives of Lareo and representatives
of the Receiver These exchanzes must be avplored to some entont, though not with the arie

non to detail which they received
during the hearing

27 Tdo oot intend 1o deal s fettim with cach of the Reveis or's ohjections as was done by counsel tor the defendants. Gireen

Poor and Walean, and 1 trust thar ho will not Feel that his argument was shighted or ot considered because 1 do not do sor |

dovmtend to mention some of the major points
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28 The first of those was the note machanism In the prefimimany discussions between representatives of Lareo and the
Receiver there had heen some mention of the use of a nate or debenture to )

ihee a portion of the price. | think nothing
trns on the contents of those precise discl~sions The actual mechanism was not fully disclosed until the bid deadhine and the
subauission of the sealed bid

29 Ivisappropriare | think to consider that. in the offer which was submitted un September 3rd. para

after setting out provisions with respect to depositand the taking back of morteages. concluded with the follow ing subparagraph:

3 dealing with pay ment,

A0 And the balance of the price for the Properties shall be paid subject to adjustments ta the Interim Receiver on the Escron
Closing by certified cheque or bank draft payable to the Interim Receiver drawn on or by a Canadian chartered bank or by
another Canadian financial institution acceptable 1o the Interim Receiver.

3 When the sealed bid was submitted the note mechanism. a phrase which | shall adopt although it is not in all respects

a happy one. was in the form which appears at p. 136 of the record. this by way of amendment to the offer to which [ hayve
Just referred:

8. Paragraph 3 of the Form of Offer shall be amended by adding thereto the following paragraphs:

The balance of the price referred to in paragraph 3 of the Form of Offer shall be paid by Offeror to the Interim Receiver
by Offeror's delivering to the Interim Receiver a promissory note ("Citibank Guaranteed Note") in that amount. which
note shall be unsecured by any charge against the Properties. but which shall be absolutely and unconditionally
guaranteed by one of Citibank Canada. Royal Bank of Canada or another financial institution reasonably acceptable
to the Interim Receiver (which financial institution is herein referred to as "Citibank"). The said promissory note shall
require equal monthly pay ments of principal and interest sufficient to fully amortize the said sum at the rate of 8.222%,
per annum over a term of thirty (30) years. Offeror shall arrange a conventional mortgage loan with Citibank or its
designee (which party is herein called ("Lender") which shall be secured by a charge against the Properties which shall

be subject and subordinate in all respects to the existing loans which are assumed by Offeror on the date of Closing.

The Interim Receiver shall sell the Citibank Guaranteed Note on the date of Closing to Lender for cash purchase price
determined as follows:

on or before Monday. September |3th Citibank shall report in w riting to the Interim Receiy er stating the cash price
{the "Cash Purchase Price) for the Citibank Guaranteed Note as of W ednesday, September 10. 1986. On or betore

Wednesday. September 17, 1986 (he Interim Receiver shall have received in form satisfactory w Interim Receiyer

acting reasonahbly an undertaking from Citibank 1o purchase or cause o be purchased the Crtibank Guaranteed Note
atthe Closing at the said Cash Purchase Price s pan of the escrow arrangements herein provuded. subject only 1o the
aceeptance of this Offer and such reasonable warrantios and representations from the Interim Receis or that ke h
encumbered or accepted parnenton the said note as Citibank mas reguire \ny such sa
Note by the Interim Receiver will be ona nonrecourse hasis

Jds 1

cufthe Citibank Guaranteed

iy Caurt approval of this Vereement o be effective and acceptable to the Offeror shall also includs approval of the sale
by the Interim Receiver of the Citibank Guaranteed Note as herein provided
i |

The concerns of the Receiver to which this aspect of the ransaction gave

P dre setout as T have indicated, in para
3§ of the report. It was, 1 think it is fair 1o LRI

acomplicared mechanism and had some elements of novelts. In its Very natire
it gave rise to gusstions. particularly perhaps having regard for the histon of these properties i the recent past It gave ri

L™
W questions as o the reasons tor its use and also as ity possible effect vy the Price Inmy view. the questions raised by the

Receiver were reasonable questions and they were not answerad promptly. frankly or fully

i Ihe position of Lareo. in part made exphicit and in part t be inferred trom conduct and from the evide
this wis largels none of the Receiver's husiness Larco was pertectly entitled to tahe that position

nee. was that
I should say by way of
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digression that 1f in any pravious ruling ot in these reasons | Appear o be Sriteal of what was Jone by Larce, itis within the

limited framew ork of the process with which Lam concerned and not other wise Larco is not a charitable organization. It js a
cammercial corparation entitled. within the limits ot the law, to carry o its contmereial affairs as those having the charge of
those affairs deem appropriate. But it in some respests i produced adverse reactions in the Reccit etoand adverse consequaences

for the reception of its offer. it cannot be heard to complain

o The mext contentious item 1o which | propose to mahe reference was what has been called in the evidence the "Financing

Condition”. This was not part of the drafi offer but was contained in the sealod bid and was set out in the following terms by

way oFamendment to that offer:
Notwithstanding any other provision of this Offer, the obligation of the Offeror to proceed with this transaction shall
be conditional upon the Offeror's obtaining written commitments. reasonably acceptable to Offeror, for the Citibank
Guaranteed Note and the conventional mortgage loan from the Lender no later than twenty (20) days after Acceptance
af this Offer. If Offeror does not obtain the written commitments from Citibank and the Lender within the time period of
twenty (20) days. Offeror may terminate this Agreement. in which case. the Interim Receiver shall return the deposits and
nterest thereon to Offeror promptly following demand.

33 Inmy view, such a provision given the mechanism and procedure, the process which was being followed. ought to have
been part of the Larco offer and subject to negotiation at the proper time and not at the 11th hour.

i6 The evidence of Mr. Shiraz Lalji was to the effect that he considered the offer as merely a format for the transaction
and that the real substance was to be in the sealed bid. He also testified tha he had been led to believe that conditional offers

would be at no disadvantage. | find it difficult to accept that evidence. The financing condition was a provision so material

and of such obvious ad antage to the purchaser and a commensurate disadvantage to the vendor that it went to the very root

ol the transaction. Indeed. as the apprehension of the Receiver indicated, it conyerted what purported to be an offer into what

was in substance an option. I shall have to discuss further in a moment the reasons that I cannot accept Mr. Lalji's evidence in
that regard. | can only say for the present that if he entertained the view which he expressed with respect to the form of offer it
was a mistaken view and should have been recognized as mistaken having regard particularly for the form of the invitation to
tender and of the cony erting letter with which that invitation went out. Whether this deferral of a term so critical was deliberate

or inadvertent. I need express no conclusion It operated. however. to the detriment of Larco in the consideration of its offer
by the Receiver.

37 Eventually itwas recognised by Larco that the linancing condition was

likely to be seriously prejudicial. if not fatal Steps
were setin train to address its remoy al That removal entailed a financial

cost and risk to Larco which it had sought o avoid
Approval of its board of directors was required and that approval was obtained early on the morning of September 18th. 10
day s afer the bid deadline W riten canfirmation of that waiver is found in sch

Stothe report. atp 179, in a letter from Messrs
Weir & Foulds, Solicitors 1w Clarkson Gordon lne which s

ays after some reference of a preliminary nature 1o the sealed bids
“Our elient has instructed us o waive. and we hereby waive. the benefit of paragraph 10 o Schedule 3¢

8 The evidence indicated that Nr Carthy apparentls wanted some dastirances from |

arco before swriting that Jetter. an
apprehension which is not difticult to understand The Receiver has taken the position that tl

e waner should have come direct
from Larco and not from jts solizitors Ido not propose 1y determine as 2 matter of law whethe

rthe purported waiser was
effectual or not although invited in arzument to deoso Ldo not consider it

any necessany part ol my function on this motion
What 15 o be considerad is the reaction of the Receiver

9 Inaransacuon of such magnitude and pertaming w a condition so material, | do not consider it in

any way unreasonable

that the Receiver looked upon it as one of the unfavourable elements whish ultimately tipped the seales aznst the Larco bl
Solicitors. of course. have certuin general and accepred authorits to bind their clients But the annals of law are not w anting

i cases where the authority and its exercise have becone a topic of litigation. And there is o maxim well-knowp amaona

businessmen that no one wants to buy a lawsait Al of this dealing with the form of the waivor I'say. without any reflection

upoan or lack of respect for the eminently capable and reliable firm of solicitors w ho offered it



1233 CarswellOnt 235 22 C PG {23131 32D LR (4th) 525 80 QR

24,87

H [t now to the queston of the martgites to he discharzed which proved to be a bane of conteantion. In view of the
mechanism of the peomisson note, which was o be sold ar a discount. it swas essentia

for the Receiver to hnow the morteazes
tobe discharged in order to know the real price. The final pesition of Larco in this regard is contamned in a letter dated September
2Ist from Weir & Foulds which is contained at P81 ofthe recond

4. Assumed Mortgages

By letter dated September 16. 1986, provided you with a letter explaining the "Estimated Assumed 1oans" in connection
with's bids. As you may know. we have not had the opportunity to fully review all of the existing mortgages which affect
the properties and make a final decision as to w hich existing mortgages will be assumed at closing by hereby agrees that
the "Reconciled Contract Price” set forth in 's letter for each of's bids shall be the exact cash cquivalent price which the
Receiver shall receive at closing from  For example. if the actual assumed mortgages are less than the amount stated by in
his letter, the shortfall shall be paid by in cash at closing in order to maintain the "Reconciled Contract Price” as stated in's
letter. On the other hand. if the actual assumed mortgages are more than the amount stated by in his letter. the "Face Value

of Vendor Note at Closing” will be adjusted downward in such a manner as to maintain the stated "Reconciled Contract
Price” as stated by in his letter.

If further clarifications of the offers are required. please advise the undersigned.

41 Itdoes not respond in exactly the terms in which the Receiver had put its inquiries but instead provided a mechanism for
possible adjustment with respect o the mortgages assumed, Again, I do not propose to consider v hether this was a satisfactony
response or not. It was another complication. another blemish on the Larco offer. another factor which the Receiver not
unreasonably considered to be adverse and to weigh against approval.

42 There is a further matter dealing with the utilization of the note. As | have indicated. the precise mechanism made its
appearance in the sealed bid and | have already read the relevant paragraph. I do not propose to review all of the evidence,
which was considerable. bearing on this topic. It is sufficient to say that the final solution unilaterally proposed by Larco is as

found in the record at p. 179 in the letter from Weir & Foulds of September 18th to which [ have already referred in another
context. The concluding paragraph of that letter reads:

Enterprises Inc. herehy agrees 1o cause the Citibank Guaranteed Note 1o be purchased on closing on the same terms and
conditions as contemplated in paragraph §

No reference is made to the Roval Bank who at one time had been proposed as a potential purchaser o 1o any other purchaser.
The covenant of Larco has been substituted for that of Citibank. and as | have indicated. no purchaser has been provided or
even proposed

13 hoasthe position of Lareo, as putin argument and in evidence, that from a commercial standpaint the purchase of the note
hecame irrelevant onee Larea had demonstrated credn capasity adequate fiv the transaction, as it did by o letter from Citibank
dated September 9th Larco was then. it is sad. in the same position as other tenderers, ehliged 1o pay on closing or otherw se
mdke good. lanoring any frailties which may be inherent in that argument, it is undeniable that it did not put the Receiver
the position which it had originally been proposed of hay ing a hank Lable w make wond

4+ It has been submined by counsel supporting the Larco affer that the requirement for a purchaser of the n. e had been
waived by the Receiver, Again, | do not propose wo dispose of waiy er or estoppel as matters of law. [ refer to the episude as vat
another problem for the Receiver and its counsel and a problem which militated azainst the [ arcy oftar

43 In vuthning initially the obligations of the court on a motion of this kind. 1 adverted to the question of whether the
Receiver has in any w ay misled a bidder 1t is elear that it bidder has been misled that May Constitute 4 Sircumstanige upan

which the court will mtery ene upon the motion for approy al Though it was not passed in argument. there was clear mdication
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i the evidence. particalasls that of M Shiraz | ali. that Larcd had heen misled a5 1o the acceptabiling of g conditional oiter
This was relevant to the much discussed financing condition

46 Any sugaestion that [ areo was misled in this respect must be approached with a measure ol shepticism Lareo is apparently
alarge sophisticated enterprise and those chareed with ity altiirs appear expert in matters of ¢ontract negotiation and finance
Itwas advised in and about this tdibsaction notoaly by members of its own board of directors but by an attarnes of Seattle,
Washinzton, M, Thaddas Alston \fr. Alston testified and was quite ev idently an able and experianced liwyerwith a connection
of some duration with the affairs ol Larco. Larco was also advised by eminently capable solicitors in Toronto It had even

advantage 1 review and consider ey ery aspect of the ransaction

47 NIr. Lalji testified that early in the discussions Shaver indicated that conditional offers would be considered on a par with
unconditional offers. This Shaver denies and says that all he ever said was to the effect thar We will look at all offers.” The
evidence of other representatives of the Recei er w as that Larco was repeatedly told that acondition would be to its disadvantage.

48 Itis always difficult and distaste ful to a judge to have to resolve a direct conflict of evidence between what are apparently
respectable and reliable witnesses. But sometimes the duty is one which cannot be avoided, and in this instance | find myself
compelled to accept the evidence of Shaver and to reject that of Lalji. [ do so chiefly on what is most probable. The proposition
that conditional offers would be cansidered equally with unconditional offers is so palpably ridiculous commercially that it is
difficult to credit that any sensible businessman would say it or if said. that any sensible businessman would accept it. Indeed
it is a clear inference from M. Lalji's evidence that he recognized that it was bizarre and had it been said I doubt very much
that he would have taken it seriously.

49 It was also suggested that Larco was misled into concluding at the last stages that the Receiver was not insisting on
the undertaking of the bank to purchase the note. | have already made brief reference to this. [t was said that Mr. Cogan. a
representative of the real estate consuliant advising the Receiver. had either said so or had plainly inferred it. This Cogan denies.
Cogan was responsible for the real estate aspects of the transaction and not for the legal or financial ones. If Larco received
such an impression from Cogan, prudence would have dictated that the matter be verified cither with Mr. Shaver or with the
solicitors advising the Receiver. So much Mr. Alston conceded in his evidence. It would appear that Mr. Carthy of Weir &
Foulds recognized that there was a deficiency in that regard.

30 Theevidence of Mr. Zimmerman. a member ofthe firm of solicitors advising the Receiver, confirmed by the uncontradicted
evidence of Shaver. was that on September 16th Carthy and Alson were advised during a telephone cony ersation that the note
purchase undertaking was expected by the Receiver on the follaw ing day. It was never received.

51 Taking the evidence as a whole. | am notatall persuaded that Larco was misled in any material respect

321 Ineriticism of the conduct of the Receiy eroeriticism which Tmas say has been veny limited in extent. it was submitted that
the Receiver negotiated with other parties atter the hid deadline Specitically reference was made 1o the Ivordale-Nasonettes
property where a diserepaney had aprearad berwaeen the words and the numerals in the offer [ am not persuaded that the
resolution of the problem imy oy el negotiation. nor that 11t did it offended the Process or was prejudicial to Laren

33 There was likewise some criticism upon the undertaking of the recommended hidders W improve the ofter in one respect
made during the hearing. That was in respest of the equity parncipation. That is a matter which I must have in mind when |
make my final dispositiog

54 Aspecial and somew hat pectliar pasition i the marter was puton behalfor the detendant Massfizld Propern Manazement
Ine NMaysticld is a corporation whose shares are effectively held by receivers appointed for two othar corporations Mas sfield
manazed and operated the subject properties before € larkson was appointed Receiver. and by arrangemient with Clarkson
continuad to perform that function after the recens ership commenced It emplos s something over 200 persons Ithas substantial
worth and it has substantin! rey sigos
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55 By letter dated October 1n, PO86. Larco oftered 1 purchase the outstanding shares in Maystield for net book value, an
affer condutional upon approsal of the Larco offer by the count I the uifer recommended by the Receiver are approvad. there
appedrs o be e certaing and perfaps not even any probabilin of the continued tahilits of Masstield

36 Inasecondany subimission counsel for Mas sfield asked that it an opder wore made as sought by the Receis or, that that
arder should be stay ed for some period of time to enable Maystield to nevotiate with the purchaser

37 lobserve by looking at the clock that | haye been going for something well over an hour at the moment. and I regret to
tell exersone that [ am not finished yet Lpropose to take 10 minutes for my benefit and perhaps for yours as well,

38 [Court recessed 11.07 am and resumed 1119 a.m |
39 | propose now to express some fuctual conclusions with respect to the matter,

60 The Larco offer is the highest bid. The difference betw een itand the recommended offers is substantial in absolute amount
but not material in proportion or relation to the over-all amounts involved in the transaction. The difference is not such as to
create any inference that the Disposition Strategy and its application by the Receiver was inadequate or unsuccessful. Indeed
my conclusion would be quite to the contrary. Larco was not misled or unfairly treated by the Receiver in any material regard.
The Larco offer was presented in a form and negotiated in a manner which gave the Receiver legitimate and reasonable cause
for concern as to the advisability of accepting it.

61 Mr Zimmerman very fairly conceded in his evidence that probably none of those causes was in itself fatal. | think that

probably is so. They were. however. considered cumulatively by the Receiver and it was in my view legitimate and reasonable
to do so.

62 In essence the position of the Receiver was this: having before it the Larco offer with the concerns about it which it
entertained, having before it the offers w hich it now recommends w hich occasioned no such concerns. considering that in relatiye
terms the difference in return was not material. the Rdceiver elected to recomnend the somewhat lower offers which were rfot

attended by troublesome concerns against the higher one which was, In my view the Receiver acted reasonably in doing so

63 Unfortunately. that is not the end of the matter. The question remains in the light of the factual conclusions which I have
reached and expressed. how should my discretion be exercised in the final result? Perhaps it is useful 1o review very briefly
the propositions oy erning the duties of the court which 1 outlined earlier in my reasons, | must consider whether the Receiver
has made a sufficient effort to get the best price and has not acted improperls. | must consider the interests of all parties to the
action. plaintiffs and defendants alike. [ must constder the efficacy and the integrity of the process by which the offers were
obtained. | should consider whether there has been any unfairness in the w orking out of the process and i a proper case | hase
the powerand the responsibilits t disregard the recommendation of the Receiy or and to approv e another offer ar ofters

i Those propesizions |l e PuLin positine terms. 1 think some Balp in measuring the anibit of the courts diseration 1<
tobe had from putting certain nagative propositions which are pot <o explicit in the cases bur which 1 think are fairls w he
mfarred from them

65 The court ought not to enter into the market-place. In this case it ought not o become involved in the implementation
ol the Disposition Stratezy and the attendant tegotiations. The court vught not to sit as ot appeal rom the decision of the
Receiver reviewing in minute detail every element of the process by which the decision is reached. 1o do s0 would be a futile
and duplicitous exercise. The court aught not to enthark un a provess analogons to the trial of a elaim by an unsuccessiul bidder
fr something in the nature of specific performance. The court should not proceed against the recommendations of its Receiver
exeept in special circumstances and where the nacessity and propriety of duing so are plain. Any other rule or approach would
emasculate the role of the Receis er and make it almost inevitable that the final negatiation of every sale would take place on
the mation tor approval,

WestlawNext canapa
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64 Iy all of this s nesdssary o keep o mind not only the tunction of the cour but the function of the Receiver. 1he
Receiveris selecied and appointed having regard for experienee and SApertise in the duties which are involyed 1t is the function
ol the Recen er 1o conduct teotiations and o assess the practical business aspects of the prablems imvolved i the disposition

it the assels

67 Toput the alternariv e positians briefls they are thése. The submission on behalf of the Receiver is that if the conclusion
i> that it has acted reasonably and tairly. and | would add not arbitrarily. in the best interests of the parties. I should make the
order ashed

68 The submission of the objecting defendants reduced to its narrow est compass is along these lines. The Larco offer is
or could by terms of the court's order be made legally susceptible of acceptance. It will produce the most money and it should
be approy ed.

69 Itis clear that to accede to the Receiy er's submission will probably result in a lower return to the estate, | say "probably "
because there are no certainties in this life except the classic ones often referred to. The approval of the recommended offer will
clearly and plainly be detrimental to the position of May sfield.

70° Reviewing these positions I have concluded that to accede to the position advanced by the defendants involves ignoring
orat any rate acting contrary to the recommendation of the Receiver appointed by the court. It would involve me in making
what is essentially a business decision. though one with some legal components: A decision of which the consequences are
not in all respects predictable.

71 lam not. as I said earlier, deciding an action for breach of contract ortrying a claim for specific performance It is because
of that view that I have not responded in these reasons to all of the legal arguments advanced with much force and clarity by
Mr. Falby. In my view of the function w hich I must discharge the decision of such technical legal matters is not invols ed

72 Reference was made in argument to The Queen in right of Omgntio et al Ron Engineering & Constructior Easters Ltd,
(1981), 119 D.L.R. (3d) 267, [1981] 1 S.C1.R. 11, 13B.LR. 72 (8.CIC.). In that case there were contractual rigllts al issue as
is made clear by the reasons of Estey J. referred to at p. 274 of the report. No such contractual issues arise here. At most there
are some legal questions raised as being among the concerns that led to rejection of the Larco bid,

73 The decision made by the Receiver was one to which it braught its experience and expertise for the position o which
it was appointed. It was a decision upon which the Receiver had the ady jce of solicitors and counsel and of an expert real
estate consultant retained for the purpose It was a decision from which the Receiy or did not resile at the conclusion of wo
weehs of hearing

T4 dtis cledr on the one hand that the SOUFTEs ROt B apply an adtomaric stamp of approval o the decision of the Receiver
Plainly, the court has posser i decide differently and a diseration 1 evercise which must be exercised Judreially

3

> The court no doubt has pUMEr to enter iR the precess toany extant which Appears properin the circumstances $n Salina
Investments Ltd ¥ Bank of Moritieal et al. (1985), 21 D.LR. (4th) 473, 65 AR. 372, 41 Alta. LR. (2d) 58. o which I have

referred. the judze in chambers actually received bid,

Th o Inthis case itwas sdzgested by counsal for some of s vhiecting defendants that the count conduct a run-olt or direet the

Receiverto da so berween the Lareo and the recommendad offerors. | have o douh that Thave the powerta do se To exerdise

twoulds in my view. exhibit very litde judezment I voould be 1o open 4 Pandora's bov, the contents of which mizht be more
unraly and unpredictable than the consequizaces which followed my decision t haar vaw 1oce e idence in this case

77 Itis equally clear, in my view, though perhaps not so clearly enunciated. that it is only in an exveptional case that the
cotrt will imteryene and proceed contrary o the Reveiver's recommendations if satisfied. as o, that the Receiser has acted
reasonably. prudently and fairly and not arbitrarily.

WastiawMaxt camana
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B Much was sad during the hearing about the inte. ot the process that is, the provass carvied throuzh by the Recen er

Pursuant wi the Tuly order made by Catzman | and v hether T arco had abisad or evaded or sought to abuse or ey ade it The
Receiver pereetved. not uitreascnably i ms view. that that w 3> s Certamly it must be said that | arco 1211 somewhat short
ot coming forward promptly, openly. forthrightly and unequivosally swith its best offer, an ehjective at which the process was
directed

79 Inthe arguments of counsel for the ehjecting defendants. particularly for the defendan Prousky. the process was very
narrom Iy defined. y irtually confined to the previse prinisions of the plan appros ed by the court 1 do not cansider it appropriate
to view it so narrowly or that the ambit of the Receiy er's discretion should be sa narrow Iy limited

80 In addition to the regard which must be had for the process in this case. there is another similar factor for which I must
have regard. It was adverted 10 by Saunders 1. in the two cases of Re Selkirk (1986), 58 C.B.R. (N.S.) 245. and Re Beauty
Counsellors of Canada Ltd (1986), 58 C.B.R. (N.8.) 237. which have been referred to in the argument. It was also reflected in
the Nova Scotia Court of Appeal decision in Cunicron In all of those cases the courts have recognized that they are not making
a decision in a vacuum: that they were concerned with the process not only as it affected the case at bar. but as it stood to be
effected in situations of a similar nature in the future, In what was called by MacDonald J. A. in Cameron V. Bank of Nova

Seotia et al, (1981), 45 N.S.R. (2d) 303,38 CB.R. (N.S.) 1, 86 A.PR. 303. "the delicate balance of competing interests”. that
is a relevant and material one.

81 In this case I am reviewing the recommendations of the Receiver. I have had the benefit of two weeks of hearing and the
assistance of a dozen learned counsel, advantages which were denied to the Receiver.

82 If1 were persuaded. and [ am not, to conclude that as a result of this hearing the objections of the Receiy er had been fully
and satisfactorily met. I should still have much hesitation in rejecting the Receiver's recommendation,

83 Its decision was made as a matter of business judgment on the elements then available to it. It is of the very essence of

a receiver's function to make sy h judgments and in the making of them to act seriously and rcsponsiri_\ S0 as to be prepared
to stand behind them. r

847 If the court were to reject the recommendation of the Receiver inany but the most exceptional circumstances. it would
materially diminish and weaken the role and function of the Receiver both in the perception of receivers and in the perception
ol any others who might have occasion to deal with them. It would lead to the conclusion that the decision of the Receiver
was of little weight and that the real decision was always made upon the motion for approval That would be a consequence
susceptible of immensels damaging results to the disposition ol assets by court-appointed receiy ors

83 Plainly. each case must be decided upon its own facts. and with a view to producing a proper resalt within the tezul

framework to which 1 hase made raference Such poliey consideratims as 1 hase fust enunciared are as they were sajd 1o pa
by Saundars 1 secondany, but thes are nonez the less reles ant and materia)

86 During the time whish | have spent somskdering this riatter. [ have askhed myseirmany times what the sitgation would have
been had we been dealing with hundred obthousands of dollags. pather than hundreds of millions. and 4 potantial ditterence in
the result potentially reduced accordingly hase asked my selfwhether | w uld has e had amy difticulty inarriv ing at a conclusion

and have found myselt’ foreed to apsawer that question in the regative Itis a well-worg addze among lanyers and judges that

hard cases make bad law, Perhaps there is a corollary proposition that large cases have a tendency o do the same sort of thing

87 The actual difterence botw sen the otters under eomsideration, | dmrepeating myselt os substantial 1t s tha aline which
has really created the issue befire me W hile the aciual ditference is a factor of much weight. it must also po viewed inits
relative relation 1o the size of the transaction. No doubt. as the cases haye indicated SHuatons mizht arise where the disparity
WA 30 greal as w call in question the adequazy of the mechanism which had produced the offars 1t is not sahere and in
View that is substantially an end of the matter

WastlaviNext canany,
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88 Thedimportance of this motion, and the measure of mterest which it has o the parties and for the public. might have made
destrable a perind under resery o of sufficient duration to permit the w riting of formal reasons for judgment The circumstances
related 1o the prospective sales were such that prompr disposition of the mation seemed more important than elegance of
expression. The worst grammatical solecisms will be massaged out in the ediorial Process. As to the substance of the reasons,

I feel as much confidence as js passible when one is dealing with matters of difticulty. of importance and of some notoriets

89 There will be orders as asked upen the motion appros g the sales. [ presume that there will be some mechanical matters
to he dealt with before we all partand Linvite counsel. | guess first of all Mre Lamek. to suggest whether it would be appropriate

that T adjourn for a few moments while those matters be considered and discussed. or whether | should proceed to deal with
them immediately.

MRULAMEK: | suggest a short adjournment might be useful. My Lord. On the possibility that sour lordship would take
the view of this matter that vou have expressed this morning a revised draft order was prepared to take into account the
matters that occurred during the course of the hearing. We have not been so bold as to distribute that to other counsel in
advance. Having not seen the revised drafi. and of course neither has your lordship. it might be helpful if we do and until
your lordship has a good look at the draft.

HIS LORDSHIP: Does it make any disposition as to costs, Mr. Lamek.

MR, LAMEK: [ did not, my lord,

HIS LORDSHIP: If you will be kind enough to send my copy of it through the Registrar. [ will recess now for what. 15
minutes? ’

MR. LAMEK: [ think that should be sufficient, my lord. yes. If it is not perhaps ...
HIS LORDSHIP: You can let me know?
MR. LAMER: Thank you. my lord. |
90 [Court recessed |1 .45'a.m. and resumed 12.07 p.m. Counsel made submissions as to costs, |

HIS LORDSHIP: There will be no order as to costs. Mr Strosberg's areument. as usual. makes good sense and [ would be
hard put to diagree that a measure of benefit has flowed from the proceedings.

91 AL the same time. T think it fair to obser o that the ohjecting defendants were not proceeding pio huno pubtice, and | see
no sufficient reason that their participation should be other than at their osn evpense

02 Betore | depart from the mater | should. which T normally do ar the outset before anybody knows whether they have
o or fost record my uratitude 1o eounsel for their assistuies in deahing with the matter and for the orderly conduet ot the
> = & . -

proceedings throughow

93 Viateessr r qpt oof
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Alberta Rules of Court Rule 6.28

Division 4
Restriction on Media Reporting
and Public Access to Court Proceedings

Application of this Division
6.28 Unless an enactment otherwise provides or the Court otherwise orders,
this Division applies to an application for an order

(a) to ban publication of court proceedings,

(b) to seal or partially seal a court file,

(c) permitting a person to give evidence in a way that prevents that person

or another person from being identified,
(d) for a hearing from which the public is excluded, or
(e) foruse of a pseudonym.

Restricted court access applications and orders

6.29 An application under this Division is to be known as a restricted court
access application and an order made under this Division is to be known as a
restricted court access order.

When restricted court access application may be filed

6.30 A person may file a restricted court access application only if a judge has
authority to make a restricted court access order under an enactment or at
common law.,

Timing of application and service

6.31 An applicant for a restricted court access order must, 5 days or more
before the date scheduled for the hearing, trial or proceeding in respect of which
the order is sought,

(a) file the application in Form 32, and
(b) unless the Court otherwise orders, serve every party and any other
person named or described by the Court.

Notice to media

6.32 When a restricted court access application is filed, a copy of it must be
served on the court clerk, who must, in accordance with the direction of the Chief
Justice, give notice of the application to

(a) the electronic and print media identified or described by the Chief
Justice, and

(b) any other person named by the Court.
AR 124/2010 56.32;163/2010
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Evidence --- Documentars evidence Privilege as to documents  Miscellancous documents

Confidentiality order was necessary in this case because diselosure of confidential documents would impose serious risk

on important commerctal interest of Cronn corporation and there were no rewsonable alternatiy e maedsares Lo aranting

olorder  Confidentialits ordor would has o substantial salutary effects on Crown curporation’s rizhi to Cur tria! and on

freedon cfevpression  Deleterings oifoct- af confidentiahiny order vm open eoust principle and freedom ol expragsion
) |

would be mmimal - Salutary effects of sehad dototer

ofder citn chad dotetyy s effocts Canadiug Environmientd Assesshinsal
ACLS.C 12,0 375 Sthnhy Federal Court Rules. 1998, SOR K TELETES -G B O
Practice - Dtseosery Discovers of documents Pris Heged document  Nliscellansous pitvaleses

Confidentiadity order was necessary in this case because discl wsure of contidential documents would UL seriows Tisk

o mportant commerial interest of Crown corporation and there were 1 redasonahle sliernatin e metsures to granting

oborder  Conidentiadits order would Buo o substantial salutary 2ilects on Crown corporation’s nzht o furtrial and on
Freedom of expression Dalaterious effacts of confidont; thty vrder on open court principle wnd fraedom el aypression
tould be tamimal - Salutars effects of order oua cighed deletenious ettects — Canadian Environmental Assessment
ACLS.C 2,0 37 Silkby Federal Court Rules. 1998, SOR =106, R 151,312

Practice === Diseovers  Fxamination for diseoy oy Rungeofevamination  Privilese  Miscellansois privileges
Confidentiality ordar wus necassiar i this case becatse disd wure of confidential documaents would IMPone sarons risk
on important commercial mterest of Crowg corporation and there were no reasonable alternative mewsures to granting

otorder  Conlidentiahty order would s ¢ substuantil salutary elfects ua Crown corporation's crzht o Latr tral and on
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Frecdom of evpression Deleterious effsets of confidentiality order on open court prinaple and freedom of apression
would be mintmial  Salurary offects of order vuiy ecighed deleterions offects  Canadian Enviponmental Assessment
MWESC 199200 375 Silih) - Federal Court Rules. 1995, SOR Ws-106. R [ B
Piews ¢ == Prew ¢ documentare - Confidentialite en ce quieoneerne les documents  Docunients divers
Ordonnance de coniidennalite etant nécessaire parce gue la divulzation des documents confidentiel menacer i
gravement Fnterét commercnt] mportant de Ly socetd d'Frar et parce quil n'y avant dueune autre option raisonnahle
que celle daccorder Pordonnanee - Ordonnanee de confidentialite aurait des offots benefigues considerables sur le droit
de Lt societe d'Etat & un proces équitable et d la tiberté d expression — Ordonnance de confidentivlité n'aurait que des
effets préjudiciables minimes sur le principe de la pubhcite des debats et sur la liberté dexpression  Effets beneligues de
Fordonnance l'emportaient sur ses effets préjudiciables  Loi canadienne sur I'évaluation environnementale, L.C. 1992.
¢ 37 art 5thb) — Régles de la Cour fedérale. 1998, DORS/98-106. ¢ 151, 317
Procedure — Communication de la prewve  Communication des documents  Documents confidentiels  Divers
types de confidentialité
Ordonnance de confidentialité était nécessaire parce que la divulgation des documents confidenticls menacerait
gravement l'intérét commercial important de la société d'Etat et parce quil n'y avait aucune autre option raisonnable
que celle d'accorder l'ordonnance  Ordonnance de confidentialité aurait des effets beéneliques considérables sur le droit
de la société d'Etat a un procds équitable et a la liberté d'expression - Ordonnance de confidentialité n'aurait que des
effets préjudiciables minimes sur le principe de la publicité des debats et sur la liberté d'expression — Effets bénéfiques de
l'ordonnance I'emportaient sur ses effets préjudiciables — Loi canadienne sur I'évaluation environnementale, L.C. 1992,
¢ 37.arl. S(hb) - Régles de la Cour fedérale. 1998. DORS/98-106. 1. Byl 312
Procedure --- Communication de la preuve Interrogatoire préalable  Etendue de I'imterrogatoire - Confidentialité
— Divers types de confidentialité
Ordonnance de confidentialité était nécessaire parce que la divulgation des documents confidentiels menacerait
gravement lintérét commercial important de la société d'Etat et parce quil n'y avait aucune autre option raisonnable
que celle d'accorder I'ordonnance — Ordonnance de confidentialits aurait des effots bénefiques considérables sur le droit
de la société d'Etat &4 un proces équitable et a la liberté d'expression — Ordonnance de confidentialité n'yurait que des
elfets préjudiciables minimes sur le pri:Lipc 4.{ la pu}hcilé des debats et sur la liberté d'expression l:'l't‘cl;Léné‘I‘umcﬁ db
lordonnance I'emportaient sur ses effets préjudiciables - Loi canadienne sur 'évaluation cnvironnementale, L.C. 1992.
¢ 37, art. 5(1)b) - Reégles de la Cour fedérale. 1998, DORS/9S-106. 1. 151,312,
The federal government provided a Crown corporation with a $1.5 billion loan for the construction and sale of two
CANDLU nuclear reactors to China. An environmental organizaton sought judictal review of that decision. maintaining
that the authorization of financial assistance triggered 5. S(1ib) of the Canadian Envivonmontal Assessment Act. The
Crown corporation was an intervenor with the rights of a party in the application for judicial review. The Crown
corporation filed an affidisat by o senior manager referring to and summarizing contidential documents. Before cross-
aamunng the semior manager. the environmental vraanization applied for production of the documients, After recais g
authorzatiom frome the Chinese authortios 1o disclose the docuinents on ths condhion that they be protectad by
contidentiadity order. the Cronn eorsoratioe sought tintioduze the documents under R 312 s the 107 vl ot Rl oy
19y and requasted o eonfidentialits order [he eon Adentiality order would make the document~ wailable onh o the
parties and the court but would not restrict public aecess to the proceadings.
The trial pudas refused 1o grant the order and ordered the Cros o corporation to file the documents m thawr current form
or i dn edited sersion af it chose to do so e Cronn corporatiog dppeaied under RISTof the Fodlrul Gt R

Lyns and the environmenta] orgdanizadon ciosseappealed under R 32, The muagoriss of the Federal Court of \ppeal

dismivaed the appeal and the cross-uppeal The confidentialiy erder would hase been granted by the dissenting pad 2o
The Crown corporasion appealed
Held: The uppeal was allowed

Publication bans and conlidentiality orders. m the content of iudieial proceadings. are simitar, The analy tical approach to

theexereise of diseretion undar R E3 1 should echo the underlying prinaples sot out in Dagenais v. Canadian Broadcasting
Corp., [1994] 3 S.C.R. 835 (S.C.C)). A contidentiahty order under R 151 should be aranted in onls o aretmstances.

when an order 15 needed to prevent serious risk tooan mportant mterest, ncluding o commercial mterest, m the
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ol o bitgunion becduse redsonable whemnaiive measures il Aol present the rish. and when the salutars effocts
i il outweigh its deletertous
effects. meluding the effects on the rEht to free expresston. whieh sncludes public anterest i opan and acessthle eourt

e Llw
proceedings

of the confidentishiy order. meluding the elfects on the night of enil Dtdants to o |

Lhe aliernatives 1o the confident ity order suggasted by the Trial Division and Court of Appeal were problenuine
Expunging the documents would be a virtally unsworkable and ineffectin e solution Proy iding summiaries was not J
reasonable alternative medsure to having the underlying documents w3 ailuble to the parties. The confidenuality order
Was necessary it that disclosure of the documents would Impose aserious rish on an important commercial interest of
the Crown corporation. and there were no reasonable alternative measures Lo granting the order

The confidentiality order would have substantial silutary effects on the Crown corporation’s right to a tair trial und
on freedom of expression The deleterions effects of the confidentiality order on the open court principle and freedom
ol expression would be minimal. I the order was not granted and in the course of the judicial review application the
Crown corporation was not required to mount a defence under the Canadian Environmental Assessment Acr. it was
possible that the Crown corporation would suffer the harm of having disclosed confidential mformation in breach of
1ts obligations with no corresponding benefit to the right of the public to freedom of expression. The salutary effects of
the order outweighed the deleterious effects.

Le gouvernement fadéral a fait un pret de lordre de 1.5 milliards de dollar en rapport avec la construction et la vente
par une société d'Etat de deux réacteurs nucleaires CANDU a la Chine, Un organisme environnemental a sollicité le
controle judiciaire de cette décision. soutenant que cetle autorisation d'aide financiére avail déclenche lapplication de
lart. S(1)b) de I Loi canadienne sur Mévaluation ervironnementale. La société d'Etat était intervenante au debat et elle
avait regu les droits de partic dans la demande de controle judiciaire, Elle a déposé l'affidavit d'un cadre supéricur dans
lequel ce dernier faisait référence 4 certains documents confidentiels et en faisait le résuma. L'organisme environnemental
4 demandé la production des documents at ant de procéder au contre-interrogatoire du cadre supérieur. Aprés avoir
obtenu l'autorisation des autorités chinoises do communigquer les documents 4 la condition qu'ils sotent protégds par
une ordonnance de confidentialité. la socicété d'Etat a cherché @ Ies introduire en invoquant la r. 312 des Regles de la
Cour fidérale, 1995, et elle a aussi demande une ordonnance de confidentialité. Selon les termes e l'ordpnnance de
conlidentialité, les docmncn]ﬁ s«:l‘;]icnl uniquement mis & la disposition des parties el du lrihunLL mgis l';chs du public
aux deébats ne serait pas interdit.

Le juge de premiére instance a refuse lordonnance de confidentialité ¢t a ordonné 4 la société d'Frat de deposer les
documents sous leur forme actuelle ou sous une lorme révisée. & son gré La société d'Etat a mterjetd appel envertu de
lar. 151 des Régles de la Cour téderale 1995 o1 l'organisme environnemental a formé un appel ncident en vertu de la r.
312 Les juges majoritaires de la Cour dlappel ont rereté le pourvoi ot le pourvotmneident Le juge dissident aurait aceords
Fordonnance de confidentialitd La sociote d'Erar a interjetd appel

Arrét: Le pourvol a été ecueilli,

Ly ade grandes ressemblances entre Fordonnance de non-publication ot lardonnance de o wiltdentidiee duns e conteste

das procédures judicraires 1lanalsse de Yoverciee dy Fousoar discrdtiomnre sous 12 rdgime de fur 151 devet refleter

les prineipes sots-paeents enoneds duns Larrat Dagenais c. Société Radio-Canada, [1994] 3 R.C.S. 835 Lin: vd winupes
de contidentiahtd rendue enverp de la r 151 ne des ratt éire qua loesque 1) une telle ordonnance ost HESSIuIre pour
SCUTTET LN TISQUS SQTTSUS POUE Lt 13218 ENPOTLARTL A COmPIS Ui et vommerciad. dans L cadre d'un uze enlabsenee
dlautres solutions raisonnahles POLE CCIFter c2 Fisgu, ot 20 les offors handfiques de lordvimiance de confidannalita +
compris les effets sur Ly droits des justiciables sitils o w1 proces cquitable, Femportent sur ses affots prijudiciables, s

comprty les alfets st le deoit o by Tiherte denprasaon, lequel droit comprend lnterst du public a Facces aun déhais
mdictdires,

Les solutions proposde. par la Division de premuere instanes ot Pkl Cour dlappel comportasent tottes deus des
proablemes. Epurar les documents serar vrtuellement impraticable ot meflicace. | ournir des restimes des documents ne
COTSHLUAI Pels Ui « gutre option raisonnable » o Lo commusmication ai patiesdesdocuments de base, Lordonnanee de
conftdentialits éLait nécessaire paree que b communication dos doctiments mendacerar granament un mtdrdt commercral

impwertant de basociéte d Bt et parce Uil nexstat aucune autre eptien raiseanable gue celle d aceorder Fordonnance
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Lordonnance de confidentialite saran d mpartants eets beaefiques str e dromt de La soctete d F 1t dun proces egutable
etar bl iberte dexpression Flle nauran due des effers préjudiciables minmes sur lo prinape de Lo pahhcite des debats o
sur L iherte d'expression Ads e quetardonnance e sort s decordae o Juadansiecadre de b demande de contrale
tdientire. Ly soaidte d Erat o't pas Fobltgation de présenter une defense en ey de L Lot camadicime sur P0valuinog
civironmomentulel se pouvait que La societd dFtat subisse un prejudice du fuit 3w oar COMUMUIHE celie hlurmation
confidenualle en violation de ses obhgations, sans avour pu profiter d'un avantage sionlaire a celu du droit Ju public a

Litiberte dexpression. T es offets banefiques de Pordonnance | SIPOrtaent sur ses offets préudiciables

\PPEAL from judgment reported at 2000 CarswellNat 970, 2000 CarswellNat 3271, [2000] F.C.J. No. 732. (sub nom
Atomic Energy of Canada Ltd, v. Sierra Club of Canada) 187 D.L.R. (4th) 231, 256 N.R. 1,24 Admin. IR (3d) 1. [2000]
4 F.C. 426, 182 F.T.R. 284 (note) (Fed C A ). dismissing appeal from Judgment reported at 1999 CarswellNat 2187,
[2000] 2 F.C. 400, 1999 CarswellNat 3038, 179 F.T.R. 283 (1ed. [.D). granting application in part.

POURVOI a I'encontre de arrét publi¢ 4 2000 CarswellNat 970, 2000 CarswellNat 3271, [2000] F.C.J. No. 732. (sub
nom. Atomic Energy of Canada Ltd. v. Sicrra Club of Canada) 187 D.L.R. (4th) 231, 256 N.R. 1,24 Admin L R. (3d)
1.[2000] 4 F.C. 426, 182 F.T.R. 284 (note) (C.A. Feéd.). qui a rejeté e pourvoi a l'encontre du jugement publi¢ 4 1999
CarswellNat 2187, [2000] 2 F.C. 400, 1999 CarswellNat 3038, 179 F.T.R. 283 (C.E. (1™ inst ). qui avait accueilli en

partie la demande.
The judgment of the court was delivered by Tucobneci J.:

L. Introduction

I In our country. courts are the institutions generally chosen to resolve legal disputes as best they can through the
application of legal principles to the facts of the case involved. One of the underlying principles of the judicial process is
public openness, both in the proceedings of the dispute. and in the material that is relevant to its resolution. However.,
some material can be made the subject of a confidentiality order. This appeal raises

1t issues ol when, and
under what circunstandes. a cn'vnﬁdentinﬁl} order should be granted.

the iirporta

2 For the following reasons. | would issue the conlidentiality order sought and. accordimgly. would allow the appeal.

Il Facts

3 Theappellant. Atomic Energy of Canada Lid ("AFCL"). is 4 Crown corporation that owns and markets CANDU
nuclear technology . and is an intery enar with the Aaghts ofd party in the application for judicial resjon by the respondent.
tha Sierra Club of Canada ("Sierra Club®). Storra Club i~ an environisental organtzation seekme udicnd roview of the
federal government's decision 1o provide financial assistance in the form of & S1 3 hillios suarantead loan relating 1o

tie construction and sals of ta o CANDU fucledr reactors 2 China by the appeliant The reactors are currently under

construction i China. whore the appelfant 1< the main sontractop - nd ro el masas e

o g :
4 Therespondent nntains that the sutkor AL OF Bancial wssstance by the gonarmment riggerad < 5 lihy ot the
’

Cuntddienn B trommontal Byosies 100 S.C 1992, ¢ 374 CEANL which requires that an environmental wssessment

be undertaken before a foderal auth ML grants fnancial Sssistance (o u protect ¥ aiture o underiako stich ag assessment

compels cancellation of the franse! arraszements

The appeliant and the respondent Ministers argue that the CEA N does not apply te the ot gisaction. i
that 11t does. the stutirors dofences wratlable under <o 8 wid 3 oapply Section & deseribes the areumatances w here
Crowe corporations are required to conduct entirosmoentsl dwdwmmients. Section SH2uh) recognizes the sahidits of an
sitirorRental assessment carried out by 4 torergn authority pronaded that 1t 1~ cotsistent with the provisions ol the

CEAN
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A Inthe course of the apphication by Sierra Club Lo st aside the funding arangements. the appeliaat Giled an affidavin

of Dr Simen Pang. o senior manager of the appellant In the wfidavit. D Pang rofarred 1o and summarzed cortanm
documents fihe "Confidential Documents™) The Confidential Documents are also reforred o moan alfidas it prepared
by Dr Feng. one of AECL's experts, Prioy Ly cross-esamining Dr Pang on his aflidasit. Sierra Club made an appheittion
For the praduction ol the Conlidential Documents, argumg that weould nottest D Pang's svidence without decess Lo the
underlyimg documents. The appellant resisted production onvarious grounds. ncluding the fact that the documents wore
the property of the Chinese authorities and that it did not hus e authorny to disclose them, After receiving authorization
by the Chinese authorities to disclose the documents on the condition that they be protected by a confidentiality order. the
appellant sought to introduce the Confidential Documents under R 312 of the Federal Courr Rules. 1995, SOR/9S-106.
and requested a confidentiality order in respect of the documents.

T

Under the terms ol the order requested. the Confidential Documents would only be made available to the parties and
the court: however. there would be no restriction on public access to the proceedings. In essence. what is being sought is
an order preventing the dissemination of the Confidential Documents to the public.

8 The Conlidential Documents comprise two Environmental Impact Reports on Siting and Construction Design
(the "EIRs"), a Preliminary Safety Analysis Report (the "PSAR"), and the supplementary affidavit of Dr. Pang, which
summarizes the contents of the EIRs and the PSAR. If admitted. the EIRs and the PSAR would be attached as exhibits
to the supplementary affidasit of Dr. Pang. The EIRs were prepared by the Chinese authorities in the Chinese language,
and the PSAR was prepared by the appellant with assistance from the Chinese participants in the project. The documents
contain a mass of technical information and comprise thousands of pages. They describe the ongoing environmental
assessment of the construction site by the Chinese authorities under Chinese law .

9 As noted, the appellant argues that it cannot introduce the Confidential Documents into evidence without a
conlidentiality order; otherwise, it would be in breach of its obligations to the Chinese authorities. The respondent's
position is that its right 1o cross-examine Dr. Pang and Dr. Feng on their affidavits would be effectively rendered
nugutogt in the absence of the supporting documents to which the affidavits referred. ;icl’l“:l Club proposes to take the
position that the affidavits should therefore be afforded very little weight by the judge hearing the application for judicial
Feview.,

10 The Federal Court of Cuanada. Trial Division, refused to grant the confidentiality order and the majority of
the Federal Court of Appeal dismissed the appeal. In his dissenting opinion. Robertson J.A. would have granted the
confidentiality order.

I Relevant Statutory Prosisions
I Fodovad ot Rilos 1995, SOR us<
ISLED On motion. the Court may order that matertal to be filed shall be tredted s confidential

(21 Before muahing an order under subsection 1), the Court miust be satisfied that the material should be treated as

confidential. nots ithstanding the public interest in open and accessible court proceedings
IV Judgnients below

A. Fedeval Court of Canada, Trial Divivion, [2000] 2 F.C. 401

12 Pellatier ). first considered whether leare should be granted purstiant to R332 woomntroduce the supplementary
affidavit of Dr. Pang to which the Confidential Documents were filed as exhibits, In his view, the underlying question
was that of rabesance and he concluded that the documents Were reley ant 1o e isstic ol e appropriate remeds . Thus,
m the absence of preudice o the respondent. the alfidasit should be permitted w be served and fled He noted that
the respondents would be prejudiced by delay. but since bath parties had brought mterlocutors motions which had
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comtrthuted 1o the delay. the destrability ol having the antire record hefore the court putwaighed the prejudice arsing

from the dalay associated with the mtroduction of the documents

[3 On the ssue of confidentulity. Pelletier 1. concluded that he must be satisfied that the need for confidentialin
W greiter thun the public imterest in upen court proceedings. and observed that the argument for open proceedings in
Uhis Ciae Wats signifcant gaen the pubbic mterast i Canada’s role as a vendor of nucloar technalogy . As well. he noted
that a confidenuality order was an eveeption to the rule of open access to the courts. and thar such an order should be
granted only where absolutely necessiry

14 Pelletier J. applied the same test as that used in patent litigation for the issue of a protective order. which is
essentially a confidentiality order. The granting of such an order requires the appellant to show a subjective belief that the
mformation is conlidential and that its mterests w ould be harmed by disclosure, In addition. il the order is chullenged.
then the person claiming the benelit of the order nmust demonstrate objectively that the order is required. This objective
element requires the party to show that the information has been treated as confidential. and that it is reasonable 1o
believe that its proprictary. commercial and scientific interests could be harmed by the disclosure of the information.

5 Concluding that both the subjective part and both elements of the objective part of the test had been satisfied.
he nevertheless stated: "However, I am also of the view that in public law cases. the objective test has. or should have.
a third component which is whether the public interest in disclosure exceeds the risk of harm to a party arising from
disclosure” (para. 23).

16 A very significant factor, in his view. was the fact that mandatory production of documents was not in issue
here. The fact that the application involved a voluntary tendering of documents to advance the appellant’s own cause as
opposed to mandatory production weighed against granting the conlidentiality order.

17 In weighing the public interest in disclosure against the risk of harm to AECL arising from disclosure. Pelletier
J-noted that the documents the appellant wished to put before the court were prepared by others for other purposes,
and rccoﬁt;ized that the appellant was bound to protect the co11ﬁdcnlialil_\ }al' the information. At this stage. he again
considered the issue of materiality. If the documents were shown o be very material to a eritical issue. "the requirements
of justice militate in favour of a confidentiality order. If the documents are marginally relevant, then the voluntary nature
of the production argues against a confidentiality order” (para. 29). He then decided that the documents were material
to a question of the appropriate remedy. a significant issue in the event that the appellant fuiled on the muin issue.

I8 Pelletier J. alsa considered the context of the caseand held that since the issue of Canada's role as a endor of nuclear
technology was one of significant public mterest. the burden of justifsing a confidentiality order was very onerous. [le
Found that AECL could expunge the sensitis e nuterial from the documents. or put the evidence before the court in some

other Form. and thus maintain its full vight of defence while presery Mg e open weesss o eourt procecdings

19 Pelletier ) observed that his order ws heing made with sut b ine perusad the Confidential Documents because
they had not been put betore him Although he noted the line of cases which holds that g udge oughi nor 1o deal with the
bl of a confidentiality order without rey ewing the documents themselves, m his view . given thar voluminous nature
and technical content as well as his lack of information a5 o what mformation was already in the public domain. he
Found that an examination of these documents would not e been tselul

200 Pelletier I ordered that the appeliant could file the documents in current foran, or 1 an edited version il it chose
todosoc He also granted lzave o file niaterial dealing with the Chinese regulators process in ganeral and as applhied o
this progect. provided it did so within 60) dans

B. Federal Court of Appeal, [ 2000 [4F.C 426
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2l At the Federal Court of Appeal ARECL appealed the ruliag under R OIST of the Fod val Coin s Rulow Pods
Sterra Club eross-appedled the ruling under R 312

22 Wahrespect 10 R 32 Frans 1A held that the docunients were clearly relevant 1o a defenes under « 3H b,
which the appellin Propused b raise i0s Siliky ol the CEAN v held 1o apply. and were o poteniially relovamt
Lo the exercise of the court's discretion 1o refuse a remedy even if the Ministers w ore in breach of the CFAA Fuais
JA azreed with Pelletier J that the benefit to the appellant and the conr of being granted leave to file the documents
outweighed any prejudice to the respondent owing to dalay and thus cotiviuded that the motions Judge was correct in
grantng leave under B 312,

23 On thesssue of the conlidentiality order. Evans J A considered R 151, and all the factors that the motions judge
had weighad, including the commercial sensitivity of the documents. the fact that the appellant had received them in
confidence from the Chinese authorities, and the appellant's argument that without the documents it could not mount a
full answer and defence to the application. These factors had to be weighed against the principle of open access to court
documents. Evans 1A agreed with Pellotier J. that the weight to be attached to the public interest in open proceedings
varied with context and held that. where a case raises issues of public significance. the principle of openness of judicial
process carries greater weight as a factor in the balancing process. Evans J.A. noted the public interest in the subject
matter of the litigation. as well as the considerable media attention it had attracted.

24 Insupport of his conclusion that the weight assigned Lo the principle of openness may vary with context. Fvans J A,
relied upon the decisions in A B Huss/e Vo Canada « Minister of National Health & Welture),[2000] 3 F.C. 360 (Fed. C.AL).
where the court took into consideration the relatively small public interest at stake, and Edha! Canada Tne. v. Canada
(Attorney General) (1998), 17 C.P.C. (4th) 278 (Ont. Gen. Div.), at P. 283, where the court ordered disclosure after
determining that the case was a significant constitutional case where it was important for the public to understand the
1ssues at stake. Evans J.A. observed that opennass and public participation in the assessment process are fundamerital
to the CEAA. and concluded that the nunious_iudgcrould not b[‘ said to have given the principle of openness unduc|

weight epen though conlidentiality was claimed for a elatively smpdl numHer of highly technical documents.

25 Evans A held that the motions judge had placed undue emphasis on the fact that the introduction of the documents
was voluntary: however. it did not follow that his decision on the confidentiality order must therefore be set aside. Evans
A was of the view that this error did not atfect the ultimate conelusion for thiree reasons. First. like the motions judge.
he attached great weight 1o the principle o openness, Secondly. he held that the inclusion in the affidavits ol sumnur
of the reports could go a long way to compensate for the absence of the origimals, should the appellant choose not to put
them in without a confidentialits order. | mally. i ALCL submitted the docunents in an espunged Lashion, the claim
for confidentiality would rest tpona relativ ey untmportant factor, 1o, the appetlant’s elaim than it swould suffor @ Toss
nf business it 1t breached e undertakimg with the Chinese authoriti

26 Luans A raected the argateent thal the o

teia fudge had erred i deardmg the moton without refererice 1o e

actitel documents, stating that 11w s pot RSt for Rim Lo inspeet them. aiten that sumintarios w ere as ilable and that

thedoctiments v ope highly technical and e miplately translated This, the appal and cross-appeal wers both dismissed

2 Bobictvn d ot diveonin

T
fe

-

2 Robertson I AL disugreed swith the muion 3 Tor three rewsons First, i his view. the lovel of puhlic interast in the

case the degres of maduy cos erage andthe idmnties o the partics should not be taken e consideration in assesstiz

.

L apphcation for g confidentiality order Instead. ke held that it was the nature

of the evidence for which the order 1.
souzht that must be evamined

AN Inaddmon, he found thy sithowt a confilantialis orda

"

the appellant had 1 chioose betw e tn o utigeeeprahle
options either suflering irrepurable financial Rarm if the conlidential information w damtroduced muo eviderice or being
dented the right 10 a Fare triad becatse it could not mount a [ull defence i1 the evidence was not mtroduced
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29 Fually. he stated that thea lly teakiramenork employed by the mugorty an radchimg s Jdecision w ay fundamentally

Haswed as it was based lirgely on the subiactive VIRws oF T motions judge He reiectad the contesrual approach to the
quastion of whether a confidentialiny order should 1ssue. emphasizing the need for an objectine framework to Comht

the perception that justice is a relatine coneepl. and to promote consisteney and certamty m the fan

an Tovestablish s more objective framework for reguluting the ssuance off confidentiality orders pertuning o
commercial and scientific information. he turned to the legal rationale underlymg the comniunent to the principle of
open justice. referrmg o Edmonton Jowrnal v Aherta Lttorney General ., [1989] 2 S.C.R. 1326 (S.C.C.). There. the
Supreme Court of Canada held that open proceedings foster the search for the truth. and reflect the importance of public
scrutiny of the courts.

il Robertson JA. stated that. although the principle of open Justice 15 a reflection of the basic democratic value of
accountability in the exercise of judicial power. in his view, the principle that justice itsell must be secured 1s paramount.
He concluded that justice as an overarching principle means that exceptions occasionally must be made to rules or
principles.

32 He observed that, in the area of commercial law. when the information sought to be protected concerns "trade
secrets,” this information will not be disclosed during a trial if to do so would destroy the owner's proprictary rights
and expose him or her to irreparable harm in the form of financial loss. Although the case before him did not involve
a trade secret. he nevertheless held that the same treatment could be extended 1o commercial or scientific information
which was acquired on a confidential basis and attached the following criteria as conditions precedent to the issuance
of a confidentiality order (at para. 13):

(1) the information is of a conlidential nature as opposed to facts which one would like to keep conlfidential: (2) the
information for which confidentiality is sought is not already in the public domain: (3) on a balance of probabilities
the party seeking the confidentiality order would suffer irreparable harm if the information were made public: (4)
the information is relevant to the legal issues raised |in the case: (5) correlatively, the information is "necessary” to
the resolution of those issues: (6) the granting of a confidentiality order does not und uly prejudice the opposing
party: and (7) the public interest in open court proceedings does not override the private interests of the party
seeking the confidentiality order. The onus in establishing that criteria one to six are met is on the party seeking the
confidentiality order. Under the seventh criterion. it 1s for the opposing party to show that a privia facie right to a
protective order has been overtaken by the need to preserve the openness of the court proceedings. [n add ressing
these eriteria one must bear in mind two of the threads wonven into the fabric of the principle of open justice: the
search for truth and the presenation of the rule of luw Asstitted at the outset. T do not believe that the perceived
degree of public importance of 4 case is a relesant constderation

3 Inapplying these eriteria to the cireumstances of the case. Robertson I A concluded that the confidentialiny order
~should be granted. In his view. the public mterest in vpen court proceedings did not override the imterests of AECL mn
muimtaming the confidentialiny of these highly technical documents

M Rabertson J A alse considerad the public mterest m the need o ensure that stte-plans for nuclear installations
were not. for example. posted on o web-site. e concluded that a confidentialits order would not umdermine the two
primary objectives underlying the principle of open justice truth and the rule of law . As such. e would have allowad
the appeal and dismissed the cross-appeal

Vo Issues

44
'

N What s the proper analy tical approach to be applied to the exercise of judictal diseretion where o Lugant secks
a confidentiality order under R. 151 of the Fodral Coner Rudles 19ys?
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B Should the confidentialily vrder be gramied 1 this case”
VI Analysiy
Ao The Analyvrical Approach to the Granting of a Confidentiality Order
(1) The Geneval Framework: Hevein the Dagenais Principles

36 The link between openness i Judicial proceedings und freedom ol expression has been firmly established by this
Court- In Canadian Broadcasting Corp. v Now Brunsn ik dtrorney General ', [1996) 3 S.C.R. 480 (S.C.C.) [hereinafter
New Brivswiek]. at para. 23, La Forest J. expressed the relationship as follows:

The principle of open courts is mextricably tied to the rights guaranteed by 5. 2(b). Openness permits public access
to information about the courts. which in turn permits the public to discuss and put forward opinions and criticisms
ol court practices and proceedings. While the freedom to express ideas and opinions about the operation of the
courts is clearly within the ambit of the freedom guaranteed by 5. 2(b). 50 tov is the right of members of the public
Lo oblaiu information about the courts in the first place,

Under the order sought., public access and public serutiny of the Confidential Documents would be restricted: this would
clearly infringe the public's freedom of expression guarantee,

37 A discussion of the general approach to be taken in the exercise of judicial discretion to grant a confidentiality
order should begin with the principles set out by this Court in Dagenais v, Canacian Broadcasting Corp., [1994]3S.C.R.
835(S.C.C.). Although that case dealt with the commaon law jurisdiction of the court to order a publication ban in the
criminal law context. there are strong similarities between publication bans and conlidentiality orders in the context of

judicial proceedings. In both cases a restriction on freedom of expression is sought in order to preserie or promote an

interest engaged by those procecdings. As such. the fundamental question for a court to consider in an application for
a publication ban or a confider tiality order is fvhether. in the circumstances, the right to fr 1

hould
be compromised.

cedomy of expression

3% Although in each case freedom of expression will be engaged in a different context, the Dagenais framew ork utilizes

overurching Canadian Charter of Righty and Frecdon principles in order to b

alance freedom of expression with other
rights and interests. and thus can be adapted and applied oy

drious circumstances. As a result. the analy tical approach
to the exercise of diseretion under R, 15] should echo the underlying principles Luid out in Dagenais. \upra. although it
must be tatlored to the specitic nghts and interests engaged in this case

34 Dagenais. \ipra. deal: vl an apphieation by four aecused persanis under the court's common law jurisdiciion
regquasting an vrder profubiting the broadeast of 4 talsvisiog prazramme dealing with the phasical and sexual abuse of
iz hots st relizious wustitutgons The spphoants argued it becadse the faorual cireunistanses of the progranun.

warevery sinmlat to the facts at isue it their trials. the bas w ds TECaSUry Lo praser

e reserve the accusads right 1o fair tria

hoy

+ Loy CF found that the common law diseretion to ordera publication bas must be andretsed withun tha boundariss

set by the prinaples of the Churres Since publication bans necessarily curtl the freedom wiespression of third parties.
he adapted the pre-Chacr.r conumon las rule such that 1t balanced the right 1o treedom of Syprossion with the right te g

fuer triad of the aecused in v ay which reflected th s substance of thetest from B 1 Oule »[1986] 1 S.C.R. 103 (S € ¢
\tp 87 of Dagenais. [ amer C ) set out his refur muluied tes

\ publication ban should only be ordered v lion

far Such o ban s pocevam i order 1 pres ! el und subesantial risk so the furrnass of the tr, kaca i,

redsonably availuble alternatiy e measures will pot prevent the nish. ynd
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(B The salutary effects of the publication ban outs otgh the deleteniaus effects 10 the free espression of those

afteeted by the ban [Fmphasisim argmal |

+ In Noa Braevaach, sipia, this Court modilied the Dagenais 1est it the coment of the related 1ssue of how the
diseretionary power under s 5600 of the Crmpinag! Coude 1o exelude the pubine from a el should be exereised. That case
dealt with an appeal from the triat judee'’s order excluding the public trom the portion of a sentencing proceeding for
sexual assault and sexual interference dealing with the specific scts commtt

ted by the accused on the basis that it would
avord "undue hardship” 1o both the victims and the aceused

42 La Forest J found that s 486(1) was a restriction on the s. A(b) right to freedom of expression m that it prow ided
a "diseretionary bar on public and media access to the courts”™ Ven Bramiick. spra, at para 33: however, he found
this inlringement to be justitied under s. | provided that the diseretion wus exercised in accordance with the Charrer.
Thus. the approach taken by La Forest J. at para. 69 1o the exercise of discretion under s. 486(1) of the Criminal Code.
closely mirrors the Dagenais common law test:

(a) the judge must consider the available options and consider whether there are any other reasonable and
elfective alternatives available;

(b) the judge must consider whether the order is lintited as much as possible: and

(¢) the judge must weigh the importance of the objectives ol the particular order and its probable effects against
the importance of openness and-the particular expression that will be limited in order to ensure thatthe positive
and negative effects of the order are proportionate.

Inapplying this test to the facts of the case. La Forest J. found that the evidence of the potential undue hardship consisted
mainly in the Crown's submission that the evidence was of a "delicate nature" and that this was insufficient to override
the infringement on freedom of expiession. ‘ )

43 This Court has recently revisited the granting of a publication ban under the court's comnion law jurisdiction in R v,
Mentuck, 2001 SCC 76 (S.C C.). and its companion case R v E (O.N. 1, 2001 SCC77(S.C.C.). In Mentuck. the Crown
moved for a publication ban to protect the identity of undercover police officers and operational methods employed by

the officers in their investigation of the accused. The accused opposed the motion as an infringement of his right to a
lair and public hearing unders. 11(d) of the Charter. The ordar was also oppesed by two inlervening newspapers as an
mfringement of their right to freedom of expression

H The Court noted that. while Dagenais dealt vith the balancing of freedom of expression on the one hand, and
the rizht to i fair triad of the aecused on the other, in tie case before it. both the right of the accused Uy a fair and
pubit hearing. and freedom of oxprassion

wetghad in P our of dens ing the publication ban. These rahts w ere halanced
dgantst uiterests relatne o the proper admmsteat g of wustice, m petrticular. protecting the salety of police officers and

preserving the efficacy o undercovar police operations

45 In spite of this distmetion. the Court noted that underlying the approach taken in both Dagomas and Ven
Bromswich was the goal of ensuring that the judicial diseretion to order publication bans is subject (o no lower a standard
of compliance with the Chairer than legislatis e enactment. This goal is furthered by incorporating the essence of s, 1 ol
the Churter and the Qukes test into the publication ban test. Sinee this sante zoal apphed in the case before it the Courl
adopted a similar approach to that taken i Dagenais, but broadened the Dagenais test (which dealt specifically with
the right of an aceused toa Fair trind) such that it could euide the exercise of Judicial diseretion where o publication ban
t5 requested in order to preserve ame important aspect of the proper administration of justice. At para. 32 the Court
reformulated the test as follows:

A publication ban should only be ordered when:

WastlawNext canaca
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() sueh an order i necessary in order 1o prevent a serious sk Lo U proper administration of justice because
reasonably alternative meastires will not prevent the risk: and

() the salutary effects of the publication ban outweigh the deletertous effects on the rights and interests of the
partics and the public, including the effects on the right to free expression. the rizht ol the aceused 1o a Fairand
public trial, and the efficacy of the administration of justice
46 The Court emphasized that under the lirst branch of the test. three important elements were subsumed under the
"necessity” branch. First. the risk in question must be & serious risk well-grounded in the evidence Second. the phrase
"proper adnunistration of justice” must be carefully interpreted so as not to allow the concealment olan

CACOSSIVe amount
of information. Third, the test requires the judge ordering the ban

Lo consider not only whether reasonable alternatises
are available. but also to restrict the ban as far as possible without sacrificing the prevention of the risk

47 At para. 31. the Court also made the important observation that the proper administration of justice will not
necessarily involve Charrer rights. and that the ability to invoke the Charter is not a necessary condition for a publication
ban to be granted:
The [common law publication ban] rule can accommodate orders that must occasionally be made in the interests
of the administration of justice, which encompass more than fair trial rights. As the test is intended to "reflect . .
the substance of the Oukes test”, we cannot require that Charter rights be the only legitimarte objective of such orders
any maore than we require that governmment action or legistation in violation of the Charter be justified exclusively h
the pursuit of another Charter right. [Emphasis added |

The Court also anticipated that. in appropriate circumstances, the Dagenais framew ork could be expanded even further
in order to address requests for publication bans where interests other than the administration of justice were involsed.

4y Mentuck is illustrative of the flexi ility of the Dagenais approach. Since its basic purposejis to ensure t\mt the judicial
dikeretion to deny public z[:-ccs,s to the gourts is exercised in accordeml‘c with Charier principl

s in my view, the Dagenais
model can and should be adapted to the situ

ation in the case at bar where the central issue is w hether judicial discretion
should be exercised so as to exclude confidential imformation from a public proceeding, As in Dagenais, New Brunswick
and Mentuck. granting the conlidentiality order will have a negative effect on the Charrer right to freedom of expression.
as well as the principle of open and accessible court proceed
diseretion to grant the order is exercis

mgs.and. as in those cuses. courts must ensure that the
ed i aceordance with Chareer principles. However. in order to adapt the test 1o
the contest of this case. 1t is first necessary to determine the particular rights and intorests engaged by this uppheation

12) The Rights and Interests of the Partios
14 The mmaediate purpose for AFCT confidentiality reguest relites thits commercial mterosts The imfrmanon
1 question is the property of the Chimess authorities 17 the appellant worg e
would he m breach of its contractual oblizatons and

disclose the Confidential Documents. it
sulter ¢ rish of harm to 1ts competitiy postion This s elear rom
the findings of et of the motions judee thar AFCL was bound by oats commieranal imtare
rig

sts and s customer s properts

My ot iy diselose the information (para 270 and that such disclosgre could harm the appellant s commeraal interests

(Pura 234

S Aside from tins direet commorand] interast, it the confidentialirs order s deniad. then 1 order o protect s
commercral mierests, the appellant will hase to withhold the documants Fhis raises the intportant matrer of the hrigation

content in which the order 15 sought As both the motions Judge and the Federa! Court of Appeal found that the
mlormation contanad w the Confidenial Documents w s relavant toy dafences atailable under the CE VAL the imahility
t present this information hinders the appellant's capaecty tomake tullanswer and defencs or axprassad mora genarally.
the uppeflant’s night. as a civil Iitigant. to present its cuse In that sense preventing the uppellant f

rom disclosing these
dacuments on a confidential busis infringss 15 right to a far tria! Although m the contest of i einvil proceading this dogs
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Botengies o Charror right, the nght to o fue 1l gensrally dan be siewed as a fundamentul principle of justice M -

1R, [1997] 1 S.CR. 157450 C it pura S4. por T Heureus-Dube J (dissenttng. but wot on that poiai. Although
this Fur trial vight is directhy relevant o the appellant. there s also o genera! Pubite interest m protecting the right to
@ fuir trial Indeed. as g generul proposition. ol disputes m the courts should be decided under o fair trial standard
Ihe legriimucy of the judicial process alane demands as much Stularls . couris have an interest m ha g all relesant

errdence belore tham i order to ensure that 1ustice v done

51 hus. the mierests which would be promoted by « confidentiality order are the preservation of commercial and
contractual relations. as well as the right of enil litigants to a Lair trial. Related to the latier are the public and judicial
interests in seeking the truth and achieving a just result in civil proceedings.

32 Inmopposition to the confidentiality order lies the fundumental privciple of open and accessible court proceedings.
Fhis principle is inextricably tied to freedom oFexpression enshrined in s. 2(b) of the Charter; New Brunsyick. supra. at
para. 23. The importance of public and media access to the courts cannot be understated. as this access is the method by
which the judicial process is serutinized and criticized. Because itis essential to the administration of justice that justice 1s
done and is yeen 1o be done. such public serutiny is fundamental. The open court principle hus been described as "the very
soul of justice.” guarantecing that justice is administered in a non-arbitrary manner: New Brunswick. supra. al para. 22,

(3) Adapting the Dagenais Test to the Rights and Interests of the Parties

53 Applying the rights and interests engaged in this case to the analytical framework of Dagenais and subsequent
cases discussed above, the test for whether a confidentiality order ought to be granted in a case such as this one should
be framed as follows:

A conlidentiality order under R. 151 should only be granted when:

(@) such an order is necessary in order to prevent a serious risk to an important interest, including a commereial

imcn:rl. i the cmTcxl of litigation because ruusTnalbl} alternative meastyres will not *vn:\ ent the risk: and

(b) the salutary effects of the confidentiality order. mcluding the-effects on the right of civil litigants to a fuir
trial. outweigh its deleterious effects. including the effects on the right to free expression. which in this context
includes the public interest in open and accessible court proceedings.

54 Asin Mentuck. sipra. 1 would add that three mmportant elements are subsumed under the first branch of this
test. First. the sk in quastion must be real and substantial. in that the risk is well-grounded in the evidence and puoses
a <erious threat to the commereial interest in quastion

33 In addition. the phrase "important commercin! witerest” is in gead of some clarification. In order 1o gualiifi
dyan mportant commercial mterest.” the mierest in question cannol merely be spearic to the party requesting the
vrder, the imterest tiust be oz which win be axpressed moterms of o public mterast i conlidentialits. For example. a
private company cowid not argue simply it the ovistence of o partcular contract should not be piade public becituise
to do s weuld cause the company o lose husiiess. thus harmung is commerctal mtarests Hlowaver. i, as in this case.
avposurs of imtfernution would cause o breach of o confidentiahiny agreemant. then the commercial miarest affected amn
be characterized more hroadls us the general commercial interest of presers g contidential mformation Sunpls put. i
there is no zeneral prnciple at stake, there can be no “mmportant commaradil niterest ' for the purposes ol this west. Or,
Wtz words of Bmme I i Re N 17 ,[2000] 1 S.C.R. 880, 2000 SCC 35S € € 1. aut para 101, the vpen court rule oaly

yvields” where the podic mrerest in o mfidentiality vutweighs the public inrerest in opanness’ femphasts addad)

Sh In addiion 10 the above requirenient, courts must be catdious modetermining wiat constitutes an “important
commarcial mterest It must be remembered that o eonfidentiality order imvolies an miringement en fraedom of

expression. Although the halancing of the commercial interest with freedon of expression takes place under the second

WastianNext canasa
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branel o the test. courts must be alive ta the tunduniemial importance of the apen ot rdle See generath Muldoon 1
wmER Ll & Coo Novopdiarm £l (1994), 56 CP.R. 3d) 437 (I-cd T D) 1. i P43

37 Fmally. the phrase “reasonably alternat e medsures” reguires the judge to consider not oniy whether reasonible
altertiatives W a confideniiality order wre available. hit also to restrict the order us much as is reasonably possible while

preservng the commerctal interest in question
B. Application of the Test to thiy Appeal
(1) Necessity

S8 At this stage. it must be determined w hother disclosure of the Confidential Documents would mpose a4 serious

rish on an important commereial mterest of the appellant. and whether there are reasonable alternatives. cither to the
order itsell’ or Lo its terms.

39 The commercial interest at stake here relates to the objective of preserving contractual obligations of confidentiality.
The appellant argues that it will suffer irreparable harm to its commerciul interests if the conlidential documents are
disclosed. In my view. the preservation of confidential information constitutes a sulficiently important commercial
interest to pass the first branch of the test as long as certain criteria relating to the information are met.

60 Pelletier . noted that the order sought in this case was similar in nature to an application for a protective order
which arises in the context of patent litigation. Such an order requires the applicant to demonstrate that the information
in question has been treated at all relevant times as confidential and that on a balance of probabilities its proprictary.
commarcial and scientific interests could reasonably be harmed by the disclosure of the information: 4B Heassle v Canada
tMinister of National Health & Weltare ) (1998), 83 C.P.R. (3d) 428 (Fed. T.D.). at p- 434 To this I would add the
requirement proposed by Robertson J A, that the information in question must be of a "confidential nature” in that it
has been” accumulated with a reasonable expectation of it being kept confidential” (para. 14) as opposed to "facts which
i litig]unl would lirc to keep confidential by hn\|ing the courtroom dm}rr closed” fpi.l“'.l. I4).

61 Pelletier J. found as a fact that the AB Hassle test had been satisfied in that the information had clearly been treated
as confidential both by the appellant and by the Chinese authorities. and that. on a balance of probabilities, disclosure
of the information could harm the appellant’s commercial interests (para. 23). As well. Robertson J.A. found that the
mfornuation in quastion was clearly of a confidential nature as it was commercial mnformation. consistently treated and
regarded as confidential. that would be of interest to AECT 's competitors (para. 16) Thus. the order is sought to prevent
i senous risk 1o an important commereral mterest

A2 The first branch of the test also requires the consideration of alternative measares to the confidentiality order.
e wellas an examination of the scope of the order ty ensurs that it et ererly broad Both courts below found that
the mtormuation contained m the Confidential Documerts w A relaant o potential defences avardable ty the appellant
under the CTAN and this findimg was not appealed at this Court. Further. [ agree with the Court of Appead's assertion
Ipara 99 that. given the miportance of the documents to the rght to prake full ansaor and detence. the appellant is,
practicalis speaking. compelled to produce the documents Gi en that the informution Is necessars to the arpellant's
Cases 1t remamns only o determine whether there are reasonably alternative means by which the necassary mformartiog
cun be adduced without disclosing the confidental i rmaton

3

Dwoalternatives o the confidentiality opder w ors put forvand by the courts balow The motions judge sugoested
that the Confidential Documents could he expunged of ther commeraially sénsitis ¢ eontents. and edited 1 ersions of
the documents could be filad As woll the majority of the Court of Appeal. in addition to decepting the posstbility of
Sapangemant was of the opinion that the summarizs of the Confidential Doc uments included i the attidavits could o a
lonz was vy compensate Fap the aheencs of the ariginals T sithor of these optins is a retsonable alternatn 2o submitting
the Contidential Documents under 4 confidentiality order. then the order s not necessry. and the apphication does not
piss the [Trst brarch o the test,
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4 Thore are two posable options with raspect to expungement. ands m my view, there are problems vith hoth ot

these Tha first option wauld ke for AFCL to expunge the confidential nformation withour disclosing the expungad
materal 1o the parties and the court, However. in this sitwation the filed miateridl would stull ditfer from the matzrial used
by the affiunts. [ must not be forgotten that this motion arose as o result of Sierra Club's position that the sumndries
conttamed i the affidavits should be accorded hule or po w aight without the presence ot the underly g documents
Eveniat the relevant mformanon and the confidential information were mutwally exclusive. wiliuch would allow for the
disclosure of all the information relied on in the affidavits, this relevaney determination could not be tested on cross-
examination because the expunged material would not be available. Thus. even in the best case scenarto. where only
irrelevant information needed to be expunged. the parties would be put in essentially the same position as that which
mitially generated this appeal in the sense that at least some of the material relied on to prepare the affidavits in question
would not be available to Sierra Club,

65 Further. L agree with Robertson J.A. that this best case scenario, where the relevant and the confidential information
do not overlap. is an untested assumption (para. 28). Although the documents themselves were not put before the courts
on this motion, given that they comprise thousands ol pages of detailed information, this assumption is at best optimistic.
The expungement alternative would be further complicated by the fact that the Chinese authorities require priorapproval
for any request by AECL to disclose information.

66 The second option is that the expunged material be made asvailable to the Court and the parties under & more
narrowly drawn confidentiality order. Although this option would allow for slightly broader public access than the
current confidentiality request, in my view. this minor restriction to the current confidentiality request is not a viable
alternative given the difficultics associated with expungement in these circumstances, The test asks whether there are
reasonahly alternative measures; it does not require the adoption of the absolutely least restrictive option. With respect.
i my view. expungement of the Confidential Documents would be a virtually unworkable and ineffective solution that
15 not reasonable in the circumstances.

67 Alsecond alternative Lo a confidentiality order was Fy m}:s JA's suggleion that the summaries of the Confidential
Documents included in the affidavits” may well 2o @ long way to compensate [or the absence of the originals" (para.
103). However, he appeared to take this fact into account merely as a factor to be considered when balancing the various
interests at stake. I would agree that at this threshold stage to rely on the summaries alone. in hight of the intention of
Sierra Club to argue that they should be accorded little or no weight. does not appear to be a "reasonably alternative
measure” to having the underlying documents available to the pitrties

68 With the above considerations in mind. [ find the confidentiality order necessary in that disclosure of the
Conlidential Documents would impose @ serious risk on an importunt commercial interest of the appellant. and that
there are no reasonably alternative maasures to granting the order

(2) The Proportionality Stuge

09 Asstated aboseat thisstage. the salutary effects of the confidentiality order. including the effects on theappellant's
rzht to a fair rial. must be werghad agamst the deleterious offocts of the confidentinhty order. meluding the effects on
the right to free expression. which. in turn. is connected (o the principle of open and wecessible court proceedings. This
haluncing will ulumately determime whether the confidentialits order vuzht to be granted

o Satlerarr ooty of the ('rufff-{.,,'-'_a_u’_!'-_l. Ol r

I Asdiscussed above. the primuary interest that would be promotad by the confidentiality order ts the public interest
m the right oF g civil litigant to present its cise or. more generally, the Bor el right. Because the Cair trial right 1s beimng
muokad in this cusz in order ty protect commereial, rot Eberty. interasts of the appellant. the right tooa farr teal an this
context 15 not a Charrer rights however. a fair trial Tor all htigants kas been recognized ds a fundamental principle of
ustice: Ryan. supia. ot para. 84 [t bears repeating that there are circumstances w here. in the absence of an allected
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Charrer tight, e propet adnmasstraaen of jusice wills Por o contidentialits order Mentuck v @l para 31 T thas
vase the salutary effecis that such an order wourhd have on the adninistratios of justice reluto 1o the abthiy of the appelian

By present s case, us encompassed by the broader Ty tral rizht

"I The Confidential Docaments have been frund b be relevant to defenges that will be asasiable to the appeltant
the evens that the CEAN is found ta 4pply fo the impugiied transaction and, as discassed above, the appellunt cannot
disclose the documents withou puLting its commercial mterests 41 serious risk of harm As such, there is a very real
risk that. without the confidentiality order. the ability of the appellant 1o mount a successtul defence will be seriously
curtailed. T conclude, therefore, that the conlidentiality order would have significant salutary effects on the appellint’s
right to a fair trial.

72 Aside from the salutary effects on the fuir trial interest. the contidentiality orderwould also hase a beneficial impact
on other important rights and interests. First. as | discuss i more detail below. the conlidentiality order would allow all
parties and the court access to the Confidential Documents. and permit cross-examination based on their contents. By
facilitating access to relevant documents in a judicial proceeding. the order sought would assist in the search for truth.
dacore value underlying freedom ol expression.

73 Second. I agree with the observation of Robertson J.AL that, as the Confidential Documents contain detailed
technical information pertaining to the construction and design of a nuclear installation. it mas be in keeping with the
public interest 1o prevent this information from entering the public domain (para. 44), Although the exact contents of
the documents remain a mystery. it is apparent that they contain technical details of a nuclear installation. and there
may well be a substantial public security interest in maintaining the confidentiality of such information.

(h Deleterious Eftecty of the Confidentialinn Order

74 Granting the confidentiality order would have a negative effect on the open court principle, as the public would be
denied access to the contents of the Confidential Documents As stated above. the principle of open courts is inextricably
tied to the s. 2(b) Charter 1ght Lo frecdom oi‘e\pies.sion. and tubiic scruting of the courts 15 a fundamental aspect jof
the administration of justide: New Brunsn ivk, supra. at paras, 20-23, Although as a general p mciple, the importance of
open courts cannot be overstated. it is necessary to examine, in the context of this case. the particudar deleterious effects
on freedom of expression that the confidentiality order would have,

75 Underlying freedom olexpression are the core values of (1) secking the truth and the common good. (2) promoting
seli=fulfilment of individuals by allowing them to develop thoughts and ideas as they see fit. and (3) ensuring, that
participation m the political process is open o all persons. fram Loy Lid o Quibee |\ Procucour gendial , [1989) 1
SCR.927(SCChatp. v6 R 1 hecgira, [1990] 3 S.C.R. 697 (S.C (). per Dickson C.I, at pp. 762-763 Clsrer
Jurtprudence has established that the closer the speech in question hies to these core v alues, the hardor 1w il be to qustify
s 2ib)mtrmecment of that speach under s | of tha Churtos Keegstra. - pru. a1 PP Te0-T0 0 Siee the main coalin

LIy Citsd 12 Lo enerad

Tl diseration i u g whlch conforues to s prnciples. o disctsston of the delerseious

effects ol the confidentialiey order on fFeedom o expression should melude an assessment of the effzets sich an ordaer
would hate on the three core values The moredatnmental the erder would be to these valus the more difficult it swill be
o jusuly the confidentialitg order Simularly. nunor ottocts of the order o the core values will make the eonfidentialin
orderaasier to justity .

“o Seehing the truth o only at the corz of tracdiom of xfresstons hutar has also been recosmized as o fundamenial
rurpese behind the open court rule. us the UPCH CRAnIINALE G OF WINESSES PEOmIOLes an effecti o evidentiary process
Edderomton Jomenal supra, por Wilson 1. at pp 1337135y Clearly. the confidentialiny order. by deazing public und media
secess b documents relied on i the proceedings would mipede the search for truth o wimz evtent Althoueh the orde
would not exelude the publie from the courtro . the public and the media would be damed aecess todocuments reley ant

Lo the evadentiary process

WastiawNet canaoa
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Himvaver. as mentionad aboy o, 1o some extent the search for truth nag detally be promorc by the confidentiahity
order This motton arises as o result of Sterrd Club's argument that it must Ry e aeeess to the € enlidental Documents in
order t test the accuracy of Dr Pung's essdence 1 the order is denied. then the most Iikely scenarn is that the appellant
wil not submit the documents. with the unforiunate result that evidence which may be relevant 1o the proceedings will
ot beavarlable o Srerva Cluh or the court. s result. Sterra Club wall ot be able w fully test the decuracy of Dr Pang's
cuidence on cross-examinanon In addition. the court will not have the benefit of this cross-examination or documentary
evidence, and will be required 1o draw conclusions based on an incomplete ey identiary record This would clearly impede
the search for truth in this case

78 As well, it is important to remember that the confidentiality order would restrict access to o relatively small
number ol highly technical documents, The nature of these documents is such that the general public would be unlikely
to understand their contents. and thus they would contribute little to the public interest in the search for truth in this
case. However, in the hands of the parties and their respective experts. the documents may be of great assistance in
probing the truth of the Chinese environmental assessment process, which would. in turn, assist the court in reaching
aceurate fuctual conclusions. Given the nature of the documents, in my view, the important value of the search for truth
which underlies both freedom of expression and open justice would be promoted to a greater extent by submitting the
Confidential Documents under the order sought than it would by denying the order. and thereby preventing the parties
and the court from relying on the documents in the course of the litigation.

79 In addition. under the terms of the order sought. the only restrictions on these documents relate to their public
distribution. The Confidential Documents would be available to the court and the partics, and public access to the
proceedings would not be impeded. As such. the order represents a fairly minimal intrusion into the open court rule, and
thus would not have significant deleterious effects on this principle.

80 The secand core value underlying freedom of speech, namely. the promotion of individual self-fulfilment by
allowing open development of thoughts and ideas, focuses on individual expression. and thus does not closely relate
Lo the open court principle which im olyes institutiopal expression. Although the confidentiality order would restrict!
individual aceess (o certain information which may be of interest to that individual, 1 find that this value would not be
significantly affected by the confidentiality order.

§1 The third core value. open purticipution in the political process, figures prominently in this appeal. us open justice
1y i fundamental aspect of a democratic society. This connection was pointed out by Cory J. in Edmonron Jowrnal., Nupid,
atp 1339

[t can be seen that freedom of expression s of fundamentul Importance to a4 democratic society . [11s also essential

o ademoeraey and erucial to the rule of Taw that the courts are seen to function openly. The press must be free o

sommantupon court proceadings to ensure that the courts ure. in fuet. seon by all to aperate openls n the penatrating
lzht of public seruting

\though there 15 no doubt ws 1o the mportance ol open judicial procesdings o a democratic societs. there Wi

disagreement in the courts helow as 1o w hether the weight to be assignad o the open court principle should (TR

depending on the nuture of the proceeding

82 On this 1ssue. Robertson 1A was of the view that the nature of the case and the level of media miorest were
treelevant eonsiderations. On the other hand. Fans A held that the motions jud2e was correct in taking into account
et this judicial review appheation was one of signiticant public and mediy interest In my view. although the public
nature of the case may be u factar which strengihiens the impartinee of open justice i a purticular case. the level of media
mterest should not be taken o account s an mdependent consideration

53 Smce cases imolving public institutions will generally relute more closely o the core value of public purticipation
i the poltical process. the public nature of proceeding should be taken into consideration w hen dssessing the merits of
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acontidentiadiy order. [Us mportant tomote that this aope © alue will wfigyv be engaged where the Ypen court principle
engaged owing to the importanee Ol open justics 1o u demoeritie so ey Howaser, where the political process Is dalso
angaged by the virkvidi e of the procecdings. the eonnection hetw ean apen proceadmgy and public participation in the
poblitical process will inerease As such. | dgree with Evans J A i the court halow. where he stated. at Pilra N7

Whde ull fiugation i mportast to the Petiiess and there s oa public interest m cisuring the far and appropriate
adjudication of all litigation that comes hefore the COUTT. SOME Cases raise ssues that transeend the immediate
interests of the parties and the seneral public interest in the due administration of Justice, and huve a much wider
public interest sigmficance.
84 This motion relates to an application for judicial review of a decision by the government to fund a nuclear energy
project. Such an application is clearly of a public nature. 45 it relates 1o the distribution ol public funds in relation to
an issue of demonstrated public interest. Moreover. us pomted out by Evans J.A.. openness and public participation
are of fundamental importance under the CEAA. Indeed. by their very nature. environmental matters carry significant
public import. and openness in judicial proceedings involving environmental issues will generally attract a high degree
of protection. In this regard, 1 agree with Evans J.A. that the public interest is engaged here more than it would be if this
were an action between private parties relating to purely private interests,

85 However, with respect. to the extent that Evans JA. relied on media interest as an indicium of public interest, this
wasanerror. In my view. it is important to distinguish public interest from media interest. and Lagree with Robertson J.A.
that media exposure cannot be viewed as an impartial measure of public interest. It is the public nature of the proceedings
which increases the need for openness. and this public nature is not necessarily reflected by the media desire to probe
the facts of the case. 1 reiterate the caution given by Dickson C.J. in Keegstra. supra. at p. 760, where he stated that.
while the speech in question must be examined in light of its relation to the core values." we must guard carelully against
Judging expression according to its popularity "

§6  Although the public interest in open aceess to the judicial review application as « whole is substantial. in my view,
it is also important to bear in|mind the nu‘lu re and scope of the information for which the ordef is sought i:J assigning
weight to the public interest. With respect. the motions judge erred in failing to consider the narrow scope of the order
when he considered the public interest in disclosure. and consequently attached excessive weight to this factor. In this
connection, I respectfully disagree with the following conclusion of Evans J.A . at para. 97

Thus. having considered the nature of this litigation. and having assessed the extent of public interest in the openness
of the proceedings in the case before him. the Motions Judge cannot be said in all the circumstances to have given
this factor undue weight, even though contidentiality is clanmed for only three documents among the small nountain
alpaper filed in this case. and their content is lthely 10 be besond the comprehiension af all but those euipped with
the necessany technical expertise
Open justice 15 a Tundamentally dapeitant prtapie. particalarly when the substance of the procecdimgs s public
nature However. this does not detract from the duty to attach weight to this principle i accordance with the spevilic

mitations on openness thar the confidentiality order would have. As Wilson I obsersed in Edmonton Jowrial. supia.
Al pp 1353-]1354,

One g seents clear and that s that ons should not balanee one value at large and the conflictng value i its
context To do socould well be to pre-judze the 1ssus by placing more weight on the value do cloped at large than

Isappropriate iy the contest of the case

8T In my view. it s inportant that, although there is sigmlicant public imtarest i these proceadings. open accew
to the judicral revies apphication would be vily shghtly impeded by the order sought. The nurrow seape of the order
couplad with the highly technic! naturs of the Confidential Documents significantly temper the deleterious eitects the
comiidentiality order would have on the public interest in open courts
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Sy T addeessing the efieets that the sontlidentialiny order would hat ¢ on fresdom alfavprassion. 1should wlso be borme

omind that the appellant mas not hase to fase defances under the CEAA 0w hich case the Confidential Documents
would be irrelesant w the proceadings, with the result that freedom of expression would be unattected by the order
[Towever, since the ecessity of the Confidental Documents will not be determmed for some tme. m the absetice of
w eonbidentiality order, the appellant would be Tt with thc chorce ot eithar submitting the documents m breach of its
obhzations or withholding the documents i the hopes that etther it will not have 1o present g defence under the CEAA
or that it will be able to mount a successtul defence in the absence of these releyant documents. If it chooses the [ormer
option. and the defences under the CEAA are later found not 1o apply. then the appellant will have suffered the prejudice
of having its confidential and sensitive information released into the public domain with no corresponding benefit to the
public. Although this scenario is far from certain. the possibility of such an occurrence also w cighs in favour of granting
the arder sought

89 In coming to this conclusion, T note that if the appellant is not required to invoke the relevant defences under
the CEAA. it is also truc that the appellant’s fair trial right will not be impeded. even if the confidentiality order is not
granted. However, I do not tuke this into account us 2 factor which weighs in favour of denying the order because, if
the order is granted and the Confidential Documents are not required. there will be no deleterious effects on either the
public interest in freedom of expression or the appellant's commercial interests or fair trial right. This neutral result is
in contrast with the scenario discussed above where the order is denied and the possibility arises that the appellant's
commercial interests will be prejudiced with no corresponding public benefit. As a result, the fact that the Confidential
Documents may not be required is a factor w hich w cighs in favour of granting the conlidentiality order.

90 In summary. the core freedom of expression values of secking the teuth and promoting an open political process
are most closely linked to the principle of open courts. and most affected by an order restricting that openness. Howeer.
in the context of this case. the conlidentiality order would only marginally impede. and in some respects would even
promote. the pursuit of these values As such. the order would not have significant deleterious effects on freedom of
expression.

VII. Conclusion

91 In bulancing the various rights and interests engaged. I note that the confidentiality order would have substantial
salutary effects on the appellant's right o a fair trial. and freedom of expression. On the other hand. the deleterious
effects of the confidentiality order on the principle of open courts and freedom of expression would be minimal. In
addition. if the order is not granted and in the course of the judicial review application the appellant is not required
to mount & defence under the CEAA. there is g possibilits that the appellant will have suffered the harm of has ing
disclosed confidential information n breach of its obligations with no corresponding benelit to the rizht of the public
to freedom of expression. As o result. T find that the sadutary effects of the order outw 2izh its deleterous effects. and
the order should be aranted

) Comsequentds, Twauld allow the appeal with costs throughout. set aside the judgment of the Fedaral Court of
Appeal, and grant the confidenuahry order on the terms requested by the appellant under R 151 of the Fodvral o
Rulos [y,
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IN THE MATTER OF LOOK COMMUNICATIONS INC. (Applicant) and LOOK
MOBILE CORPORATION AND LOOK COMMUNICATIONS L.P. (Respondent)

ANDIN THE MATTER OF AN APPLICATION BY LOOK COMMUNICATIONS INC. UNDER
SECTION 192 OF THE BUSINESS CORPORATIONS ACT, R.5.C. 1985, ¢. C.44, AS AMENDED

Newbould J.

Heard: December 17, 2009
Judgment: December 18, 2009
Docket: 08-CL-7877

Counsel. John T. Porter for Look Communications Lne.
Aubrey E. Kaulfman lor Inukshuk Wircless Purtnership

Subject: Corporate and Commercial. Civil Practice and Procedure

Headnote

Business associations --- Changes to corporate status — Arrangements and compromises — Under general corporale
legislation

Corporation made me ol arrangement under Canada Business Corporations Act — Court approved sale of most of
corporation’s assets Lo joint venture | - Monitor's [irst report was ordered sealed until sale was mmpIuLh — Completion
occurred much earlier than expected - - Corporation meanwhile was attempting to sell remaining assets and wished to
keep carlier bids confidential — Joint venture wanted information to gain advantage in bidding for remaining assets —
Corporation brought motion to extend sealing order for six months — Motion granted — Court had jurisdiction under
s. 137 of Courts of Justice Act to extend order notwithstanding that plan of arrangement was finalized Corporation

had commercial interest in selling its remaining assets — Extending order would not have substantial detrimental effect
an core values of freedom of expression

MOTION by corporation lor order avtending sauling order made 1n court approved sale ol tssets
Newhaould J.:

I Look Communications Inc i Look ) moves for an ordel extending a sealing order under which hids made 1 4 court

approved sales process were scaled The order 1s opposed by Tnukshuk Wireless Partnershup which is a TOH A SNt
hetween Rogers Communications [ne and Bell Canada

Circumstances of Sealing Order

3 On December 12008 Took was authorized by Pepall J 1o conduct a special sharcholder's PICCUNE W Pdss

resolutions (1 authorizing Look to establish o sales provess lor the sale of all or substantially all of ts wssets and o
sech anorder approsing the sales process. and (1) authoris Mg a plan of arrangement under section 192 of the CBCA

shich contemplated the sale of all or substantial Iy all of Look's assets. The sharcholders voted in fasour of hoth d satles

provess amd the drrdangameni
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3 On Januars 210 2009, Look obtamed an order approving ihe sales process and Grant Thormton Limited
s appemted as Monitor to manage and conduet the sales process with Look The sales process provided for bids
from interested persons for five assets of Look. which were substantially all of 1ts assets. being (1) Spectruns. being
Approxintately 10ONMHy of License Spectrum in Ontario and Quebee. (1) 4 CRTC Broadeust License: () Subscribers.
B a Network consisting ol two network operating centers and (vrappronimately S300 pulhon m o tas attributes” or
losses Court approsal was required for any sale

4 Under the sules process. a bidder was entitled to bid for any or all of the assets that were being sold. or 4 combination
thereol” Pursuant to the sales process. four bids were received and Look and the Monitor engaged 1 discussions with
cach bidder. Look eventually accepted an offer from Inukshuk for the Spectrum and Broadcast License. It is agreed that
while not ull of the assets of Look were sold. what was sold to Inukshuk were substantially all of the assets of Look.

5 The parties obtained a consent order on May 14, 2009 from Marroceo 1. in which the sale of the Spectrum and
Broadeast License to Inukshuk was approved. The order provided that the assets would vest in Tnukshuk upon the
Monitor filing a certificate with the court certifying as to the completion of the transaction. The sale contemplated a
staged closing. with the first taking place immediately lollowing the order of Marrocco J.. the second being December 31,
2009 and the final taking place as late as what the sale agreement defined as the Outside Date, being the third anniversary
of the date of the final order approving the transaction. i.c.. May 14, 2012, 1 am told that the reason for the staged dates
wus that it was anticipated that the necessary regulatory approvals for the sale of the Spectrum and License could take
some lime.,

6 Asitturned out. the final closing took place much earlier than the Outside Date within a few months of the order of
Marrocco J. On September 11, 2009, the Monitor filed its certificate with the Court certifying that the purchase price had
been paid in full and that the conditions of closing had been satisfied. Thus the sold assets vested in Inukshuk. Under
the terms of the plan of arrangement that was approved by the order of Marrocco J., once the certificate of the Monitor
as to the completion of the transaction was delivered. the articles of arrangement became effective.

7 In connection with'the application to Marrocco J. to approve the arrangement and the sale to Inukshuk. the
Maonitor filed a redacted version of its First Report. as is usual in the Commercial List for sales carried out under a court
process. reducting the information about the bids received in the sales process. The order of Marroceo J. provided that
an unredacted version of the First Report was to be sealed and not form purt of the public record until the Monitor's
Certificate after the sule was completed was filed with the Court. That certificate. as 1 have said. was filed with the Court
on September 11, 2009, Therefore under the order of Marroceo J. the unredacted First Report of the Monitor was no
longer o be sealed

S Look is now attempting to sell its remaining wssets. which include a carporation which had been approved by the
CRTC o hold a license and has S350 million of tas losses Look 1s presently i diseussions for the sale of its remaining
dasdts with some of the same parties with whont discussivis were hald and Bids were receitod wnder the previous sales

process. meluding Rogers,

Y Incarly November 2009 Inukshuk asked the Monitor for the information contamed 11 the Maonitor's First Report
that was sealed under the order ol Marroeeo J. Look immediately obtamed an ov purre order from Campbell 1, on

Novamber 4, 2009 extending the sealing of the Monitor's First Repurt pending a determmation of this moton
Analysis

I Look seeks to extend the seahing order for siv months while it vompletes the sale of ns remamning assets. It has a
concern that pubhication of the information could impede the sale process now undari s and aifect the amount receis ed
F ook s concerned that it the hids were diselosad. and with Rozers heing oneofthe partios in discussions with Look for the

purchase of Look's tax lusses, other players in the telecommunications industry would not bid for the remaming assets.
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I Inukshuk kas iiled ne affidas it material a1 w by at s mterested i the sealed mlornmanen in the Monitor's Firs
Report dedlimg with all of the bids thas were recened for all wisets Tnukshuk's position e a nutshell s that the sales
process previously approved by the Court 1s paer and that the puble mterest 1n SUCHIE AN Open court process should
prevent any lurther sealmg of the Monitor's First Report, Mr. Kauf{nwn said that lus chents are here i this niotion "

their v nterest as Bwo membersy of the public” secking aeeess tothe dovumidnts that seere filed m the cours provess

12 Ttas understandable why Rogers would want the inforniaton It has been negobating with Look for the purchase
ol one or more of Look's remuining assets. Having aceess to prior bids in the prior sales process mn which one or more
of those remaining assets may have been the subject of a bid would obviously be of benefit to Rogers it in considering
what price it is prepared to offer for the company with the tax loss benefits, While Mr. Kauffman pomnted out that it
is Inukshuk Wireless Partnership that is opposing the order sought. and that includes Bell as well as Rogers. the fact
remains that the partnership does include Rogers which is in negotiations with Look. In any event. 1t 1s unrealistic to
think that Bell. through its interest in Inukshuk. is funding at least in part the opposition to the extension of the sealing
order out of altruistic or public purposes.

13 Section 137 of the Courts of Justice Act provides that a court may order any document filed in a civil proceeding to be
treated as confidential. sealed and not form part of the public record. The fact that the plan of arrangement consummated
under the court proceedings under s. 192 of the CBCA has now been finalized does not in itself mean that the court does
not have jurisdiction to continue with the sealing order if it is otherwise appropriate to do so. There is no limitation in
section 137 limiting a sealing order to the time during which the litigation in question is ongoing.

14 In MacIntyre v. Nova Scotia ¢ Attorney General 1, [1982] 1 8.C.R. 175(S.C.C.). it was held that sworn information to
obtain a search warrant could not be made availuble 1o the public until the search warrant had been executed. In that case,
Dixon J (as he then was) for the majority noted that the case law did not distinguish between judictal proceedings which
are part of a trial and those which are not, and that subject to a fow w ell-recognized exceptions. all judicial proceedings
should be in public. He held that the presumption was in favour of public access and the burden of contrary proof lay
uqon the persnr contending olhcr]\ise. f

15 In Sicrige Club of Canada v Canada + Minister of Finance , [2002] 2 8.C.R. 522 (S.C.C.). the court authorized
a confidentiality order. It stated that an order should be granted in only two circumstances, being (i) when an order
is needed to prevent serious risk to an important interest. including a commercial interest. in the context of litigation
because reasonable alternative measures will not prevent the risk. and (ii) when the salutary effects of the confidentiality
order. including the effeets on the right civil litigants to a fair trial. outs cighs it deleterious effects. including the effects
on the right of free expression. which includes public mterest in open and aceessible court proceedings In dealing with
the noton of an important commercial mieeest, Licobuesi 1. stated

I addimon. the phrase “importint commereial mt

st an naed of some clarificaton In order to qualily as an

i quastion cannotmerely bespeatlic o the paits reguesting the order.

mpoitant sommercial interest', the intarest
theinterast must be one w hich can be expressad 11 termis of a publicimterestm conlidentalit,. Forenample. a prisvate
compani eould not argue simply that the exsstence of & particular contract should not be made public because to
dosowould cause the company 1o Jose businass. thus larming its commercial interests: Flossover. it as 1o this case.
enposure ef tformaton would cadse o breach of « confidentialits agreament. then the commercial interast atTected
it be characterized mora broadiy as the general conmiercial mterest of preserying conlidential mfrmation. Simply
put b there ts o general principle at stake. there can be no “tmportant commercral nterast for the purposas of this

ot Ot an the words of Bienie Join Re N. (F.) [2000] 1 S.C.R. 880, 2000 SCC 35, at para. 10. the open court rule

only yields "where the public interest in confidentiality vutsweighs the public mterest in openness”

e Look pomnts out that s nota private compans Itis o pubbic company with staksholders. being pubhe sharcholders
L not the Kid of private corporation that Bcobucer 1 owas disctssing 11 Sierra
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[Uis common when assets are being sold pursuant to a court process (o seal the Momitors report disclosing ull of
the vartous bids in case a further bidding provess is reguired if the transaction being approyed falls through. Insariabl 5.
ne one comes back asking that the sealing order be set aside. That is because ordmartly all of the assets that were bid
on during the court sale process end up being sold and approved by court order, and so long us the sale transaction
or transactions closed. no one has any Turther interest in the information. Tn 837572 Ontario T Pizza Piz=a Lid
(1994, 23 B.L.R. (2d) 239 (Ont. Gen. Div, [Commercial ©ist]). Farley J. discussed the fact that valuations submitted
by a Receiver for the purpose of obtaining court approval are nornilly sealed. Tle pointed out that the purpose of
that was to maintain fair play so that competitors or potential bidders do not obtain an unfair advantage by oblaining
such information while others have to rely on their own resources, In that context, he stated that he thought the most
appropriate sealing order in a court approval sale situation would be that the supporting valuation materials remain
sealed until such time as the sule transaction had closed.

I8 This case is a little different from the ordinary. Some of the assets that were bid on during the sales process were
not sold. However. because the assets that were sold constituted substantially all of the assets of Look. the arrangement
under section 192 of the CBCA was completed. Those assets that were not sold remained. how e er. o be sold and it is
in the context of that process that Rogers has been discussing purchasing one or more of these assets from Look.

19 In this case. had the closing of the sale of the Spectrum and the License been drawn out to the maximum three
yeur period provided for in the sale agreement. these remaining assets in all likelihood would have been sold before the
maximum period ran out and during a period of time in which the Receiver's First Report remaiing sealed. In those
circumstances the effect of the sealing order would have been to protect the later sale process. a process which originally
mvolved a sale of all of the assets of Look. While the remaining sales will not take place under the original sale process
that was conducted by Look and the Monitor. the commercial interest in seeing that the remaining assets are sold to the
benefit of all stakeholders. including the public sharcholders of Look. remains now as it did before.
20 The advantage to Rogers in secing what other bidders may have bid on the assets that have remained unsold is
ob-.irus, Rogers is in nqgotiations with Look regarding tl acquisition of one or more ofthose assets. If other bidders
previously bid on one or more of those assets. that information would be benaficial to Rogers. Il the other bidders did not
bid on any of those remaining assets. that too would be of interest to Rogers. Aswell. Look's concern that the disclosure
of the sealed information could impede other bidders from coming forward is not without some merit
21 In Sierra. Tacobucci J said there were core values that should be considered in a motion such as this, Sierrainvolved
an application by the Gosernmant of Canada for a confidentiality order protecting documents from public disclosure in
htigation between the Sierra and the Gosernment, Llacobucei I stated that under the order sought. public aceess to the
documents i guestion would be restrictad, whick would infringe the public's treedom of expression guarantees containad
thsection k) of the Clairer. He disctissed the core values of freedom af expression and how they shouwld be considered
e motion secking confidenualin of docwments He stated
Underlying freadom of axprassion are the core values of (1) seeling

2 the truth and the common gond; 12) promony

sali=rulfilmers: of mdniduals by aliowing them to de lop thoughts and deas ¢s they see fit; and (3 ansuring tha
participation an the political precess s open to all persons Trwin Toy Ltd. v. Quebec (AttorneyGeneral), [1989]
1 8.C.R. 927, [page551] at p. 976. R. v. Keegstra, [1990] 3 8.C.R. 697, at pp. 762-64. per Dickson € 1 Charter
Jurisprudence has establishad that the loser the speech in Juestion hes to these core values. the harder n will be

o qustify i s by aafringament of that speech under « | of the Charter Kecastra. at pp 760-01 Since the man

1S s bs b enerise Judictad diseretion moaway which contornss o Charter priciples. o discussion of the
deleterious effeets of the confidentialiny order on fraedom nlespression should melude an assessment of the elTects
stch an order would hasve on the three core values The more detrimental the order would be to these values. the

will mzke the confidentiality order easter to justity tunderhnme udded)

muore diffieult i wall be to justny the confidentialin order Sumularly, minor affects of the order on the core varlues
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il Rozers. o Inukshuk. camnot, momy sies caim that there will be o substantial detrimenta! effect on these care
values by eontnuation of the sealing order For a further six months What Rovgers will lose will he access to mformation
that 1t could use agamst the interests of Look and s stakeholders In my view. the salutary effects of extendine the
sealng order for siv months o permit the sale of the remaining assets of Look outw eighs the deleterions elfects ol such
ordar m this case

-

23 Inukshuk asks that if the extension order 15 made. there s no redson to seal the prior buds for the Spectrum that
Inukshuk purchased and thus the order should permit that information to be made public, [tis said by Mr, KaufTman
that such information is of historical interest, I would not make this exeeption as requested by Inukshuk. Bidders under
the prior sales process were entitled to bid on all of the assets either individually or together. and Mr. Porter points out
that it may well be difficult to separate out the portion of any prior bid dealing with the Spectrum from a bid for other
assels that are now sought to be sold. If the mterest sought is only for historical purposes. a six month delay will not

be of much or any consequence.

24 Inthe circumstances, the order sought by Look shall go. Look is entitled (o its costs of the motion against Inukshuk
Il costs cannot be agreed. short submissions may be made within ten days by Look and reply submissions may be made
within a further ten days by Inukshuk.

Motion granred.
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Subject: Civil Practice and Procedure; Corporate and Commercial

Headnote

Judges and Courts - Jurisdiction — Jurisdiction of court over own process

Arbitration — Commercial arbitration — Large group of franchisces and their franchisor agreeing to discontinue
litigation and settle their differences through arbitration — Arbitration agreed to be subject to appeal — Franchisor
appealing arbitration award and franchisees cross-appealing — Application by franchisor for order directing material
filed on appeal be sealed because arbitration to be kept confidential.

Practice — Practice on appeal — Record on appeal — Application by appellant from arbitration award for order
directing record to be sealed denied — No evidence adduced to support any public policy grounds to depart from rule
of public accessibility to court proceedings.

In 1993. 50 franchisees commenced legal proceedings against their franchisor, PP Ltd. Later, the parties entered into
minutes of settlement whereby the dispute would be mediated and/or arbitrated by H, a retired judge and highly respected
private arbitrator. The minutes of settlement also provided that the parties would have a right to appeal any binding
decision by H. Arbitration proceedings ensued over many months and interim awards and a final award were issued by H.
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He issued a confidentiality award with respect to the arbitration proceedings. This was followed by a consent order made
by the judge before whom the present motion was argued confirming that the interim and final awards were to remain
confidential until the final Award was filed in court.

PP Ltd. appealed four components of H's award. Six of the franchisees cross-appealed one component of the award. PP
Ltd. then brought a motion seeking an order that the appeal material be sealed on the grounds that, (i) the arbitration
proceedings were confidential by agreement, (ii) the parties would not have entered into the arbitration process without
the condition of confidentiality, and (jii) the disclosure of the arbitration proceedings to the public could affect the
competitive position of PP Ltd.

Held:

The motion was dismissed.

When a matter comes to court, the philosophy of the court system is openness. There are established exceptions to this
general rule, such as actions involving infants or mentally disturbed people and actions involving matters of secrecy;
however, this sealing application did not fit within any of those exceptions.

If the dispute settlement process had involved other types of alternative dispute resolution such as mediation, conciliation
or neutral evaluation where the focus is on the parties' coming to a consensual arrangement, then other considerations
could be brought to bear.

Curtailment of public accessibility can be justified only where there is present the need to protect social values of great
importance. This test is not met by wishing to keep secret the material involved in an arbitration appeal which of necessity
takes the parties back into the court system with its insistence on openness, an aspect which one must assume the parties
fully recognized before proceeding to appeal the award.

Motion for an order that material relating to appeal from commercial arbitration be sealed on grounds of confidentiality.

Editor's Note

This judgment, taken together with the arbitration avard immediately preceding and the two reasons for judgment
immediately following, forms an interesting quartet. It provides a basis for comment on several aspects of commercial
arbitration in a general business setting. See the Case Conunent at p. 277 post.

Farley J.:

1 At the hearing I dismissed the confidentiality/sealing motion, promising formal reasons at a later date. These are
those reasons.

(5%

The defendant Pizza Pizza Limited {"P2 "} moved for an order:

(a) pursuant to Section 137(2) of the Courts of Justice Act, R.S.0. 1990, c. C43 directing that the appeal materials
upon the appeal to be heard on February 20, 1995 in this Honourable Court be sealed pending further order;

(b) continuing the order of the Honourable Mr. Justice Farley dated July 20, 1994.

P2 submitted that the grounds for such a motion were:

1. The parties were originally before this Honourable Court by way of injunction proceedings (and extensive
materials) in the spring of 1993;

2. The parties entered into Minutes of Settlement by which they submitted these issues to arbitration/mediation
before the Honourable R.E. Holland;

3. Those proceedings were, by agreement and by order of the Honourable R.E. Holland, confidential;
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4. The arbitration proceedings were conducted over many months involving at least 20 days of hearing time, during
which a wide range of issues were canvassed;

5. The parties would not have entered into the arbitration process without the condition of confidentiality:
6. The parties have expended significant amounts of money upon the arbitration proceedings;
7. Only a handful of the myriad issues before the Honourable R.E. Holland are the subject of the appeal herein;

8. The disclosure of the arbitration proceedings to the public may affect the competitive position of the defendant
and its franchisees in releasing the details of its operations to the public and competitors;

9. To fail to continue the order of the Honourable Mr. Justice Farley would discourage the attempts (and success)
of the arbitration/mediation process which these parties underwent in confidence.

The aspect of item 8 was not in substance pursued. This is not in essence a situation involving trade secrets or confidential
proprietary information. Further it was acknowledged that the proceedings resolved into an arbitration (versus other
forms of alternative dispute resolution ("ADR")).

3 On Wednesday, June 22, 1994, the Honourable R.E. Holland, Q.C. ("Arbitrator") issued a confidentiality order.
This was followed by a consent order issued by myself on July 20, 1994. Its terms provided (and clearly contemplated
not only that there could be an adjustment or amendment to or cancellation of the sealing order, but also that the award
would be made public when the matter was in court):

It is hereby ordered that:

1. The Interim Award of the Honourable R.E. Holland dated April 8, 1994 and the Cost Award dated May 19, 1994
(the "Awards") are, as all of the proceedings in this matter, confidential and may not be released to any party other
than the parties to this proceeding and their professional advisors in this proceeding.

Z. Uniil such time as it is filed in court, the Final Award arising frbm the Awards (the "Final Award") is also
confidential and may only be released to those parties identified above.

4  The award has been appealed by P 2 and cross-appealed by the plaintiffs. Thus the matter is "re-entering" the court
system after functionally having been in the private confidential sector before the Arbitrator. When the matter went out
to the arbitration, it may have been that the parties contemplated some form of arbitration, but it was also conceivable
that another form of ADR could have been employed. I think it fair to observe that a binding arbitration is a non-
court equivalent to a court trial. In either case a neutral third party hears the case and makes his decision which (subject
to appeal) is binding upon the parties. This differs from other forms of ADR in which the parties themselves are part
of the decision-making mechanism and the neutral third party's involvement is of a facilitative nature: e.g. mediation,
conciliation, neutral evaluation, non-binding opinion, non-binding arbitration. Of course, the simplest method — often
overlooked — is that of non-involvement by a neutral: a negotiation between the parties. It is not unusual that ADR
resolutions are conducted privately; more to the point, I suspect it would be unusual to see a public ADR session
especially where the focus is on coming to a consensual arrangement. The parties need to have the opportunity of
discussion and natural give and take with brainstorming and conditional concession giving without the concern of being
under a microscope. If the parties were under constant surveillance, one could well imagine that they would be severely
inhibited in the frank and open discussions with the result that settlement ratios would tend to dry up. The litigation
system depends on a couple of percent of new cases only going to trial. If this were doubled to several percent the system
would collapse. Therefore in my view public policy supports the non-trial resolution of disputes. I note the observation
of Oliver Tickell, "Shogun's Beginnings" Oxford Today, vol. 7, no. 1 Michaelmas Issue 1994 at p. 20 where he observed
as to Professor Jeffrey Mass' view of the benefits of the first Shogunate in Japan:
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... finding to [Professor Mass'] surprise that its rule was based far more on efficient administration than on military
heroics. "Although a warrior government, it was devoted not to the battlefield but to maintaining the peace ...
It developed laws, institutions of justice, and an adversarial legal system that even today seems extraordinarily
ingenious and sophisticated. Written evidence always took precedence over oral testimony, and women enjoyed
their full day in court. The vendetta was illegal, as the objective was to keep people ensnared in litigation".

1 also note that perhaps the legal sector in Canada has progressed a little too far in the ensnarement direction.
5 Section 137(2) of the Courts of Justice Act, R.S.0. 1990, c. C.43 (CJA) provides:

A court may order that any document filed in a civil proceeding before it be treated as confidential, sealed and not
form part of the public record.

However when a matter comes to court the philosophy of the court system is openness: See MDS Health Group Litd. v.
Canada ( Attorney General) (1993), 15 O.R. (3d) 630 (Gen. Div.) at p. 633. The present sealing application would not
fit within any of the exceptions to the general rule of public justice as discussed in A. (J.) v. Canada Life Assurance Co.
(1989), 70 O.R. (2d) 27 (H.C.) at p. 34: "... actions involving infants, or mentally disturbed people and actions involving
matters of secrecy '... secret processes, inventions, documents or the like ...' " The broader principle of confidentiality
possibly being "warranted where confidentiality is precisely what is at stake” was also discussed at the same page but
would not appear applicable.

6  Mr. Griffin raised the question of reorganization material under the Bankruptey and Insolvency Act, R.S.C. 1985,
¢, B-3 or the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 or valuations submitted by a receiver for
the purpose of obtaining court approval on a sale arrangement having been sealed. The purpose of that, of course, is
{o maintain fair play so that competitors or potential bidders do not obtain an unfair advantage by obtaining such
information whilst others have to rely on their own resources. T would think the most appropriate sealing order ina
court approval sale situation would be that the supporting valuation material remain sealed until such time as the sale
transaction has closed.

7 1believe that it is obvious that if the ADR proécss entered into is along the mediation philosophy structure that it will
be appreciated that the best and most productive results re dispute resolution will be achieved generally if such process
involves a degree of confidentiality. This of course is subject to some exceptions such as when the parties agree that in
a mediation of public policy issues there is a positive requirement for public exposure: see Brown and Marriott, ADR
Principles and Practice (1993, London), Sweet & Maxwell, at p. 356. In other instances public exposure may induce a very
negative reaction — e.g. if outsiders can be observers, then some (depending on their relationship to the parties involved)
may become "cheerleaders”, "advisors without the benefit of the facts" or "advisors without the discipline of having to
live with the end result of the mediation" (which may be a non-resolution of the issues which may otherwise have been
resolved). Unwanted pressure may thus be applied to one or more of the participants. Similarly a volunteer advisor-type
may give "free” advice (e.g. "Don't settle; take him to court: you've got an absolute winner!") when the hidden agenda
of this officious intermeddler is to foment disruption, harass the other side or pursue his own self interests. Allow me to
observe that it would be unusual for anyone to feel obliged to conduct all of his negotiations (including those to settle
disputes) in a fishbowl: Consider for instance one having a mild disagreement with one's mother as to where the two of
you should have lunch — or a debate between a customer and a supplier over whether an order was short-shipped and,
if so, what adjustment should be made (all without resort to the Sale of Goods Act and/or the courts).

8  While it it true that it appears in this case that the parties went private in a dispute which they could have litigated
openly in the courts with a trial rather than an arbitration, I do not see that this choice would oblige the parties to make
their arbitration public in and of itself. As for the confidentiality order of July 20, 1994 referring to two types of awards,
an interim and a final, I now understand from counsel that the thrust of the interim award was the legal principles and of
the final the damage calculation or other results flowing as opposed to the interim being a draft for comment and possible
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adjustment. If the latter were the case then one would appreciate the practicality/necessity of maintaining confidentiality
s as to avoid the types of unwarranted pressures aforesaid in achieving the end result. If of the other nature, I believe
the same result prevails. Similarly if the process were something other than non-binding arbitration, onec would also see
the same type of necessity. In the instant case, the parties could have, if they had so chosen (i.e. either side), decided
not to appeal the Arbitration's award. In such case, the result would have been the same as the two sides entering into
settlement negotiations to end their dispute and coming to an agreement. In effect that is what they did by entering the
arbitration process except that in doing so, they at the start of the picce delegated the resolution determination function
to the Arbitrator for him to do so by applying legal principles to the facts as he found them. If the parties had not made
the detour from the main channel of court proceedings leading to trial by going to arbitration but had merely negotiated a
settlement. then with a settlement achieved they would customarily merely proceed to put on the public court record that
the claim had been dismissed on consent. Details of the settlement would remain with the parties; they would be free to
disclose or agree not to disclose, subject to some legal obligation to make disclosure (e.g. timely disclosure requirements
under securities legislation).

9  However in this case, it appears that both sides were dissatisfied to some degree by the decision of the Arbitrator
for various reasons. Perhaps counsel would be of assistance to their clients if they were able to reflect upon what may
have been attempted to be communicated by the other side at the hearing before me. I state the obvious: sometimes
signals are obliquely broadcast; sometimes what might be perceived as a signal is nothing more than a false hope by
the recipient. However if there is truly a signal intended, it would be very unfortunate if the recipient did not pick it up
because it was too oblique or worse still because the mind was closed (possibly because the mouth was open so as to
block the ear passage).

; 7 ; .
10 The onus is upon P~ as moving party to demonstrate sound reason for departing from the openness rule: See

MDS, supra, at p. 633, As the factum (Ji‘P2 put it:

There is an overriding public interest in the 1990's especially in fostering effective Alternative Dispute Resolution
("ADR") in such a way that parties will willingly submit to it in a manner which fosters ils use and development
and reduces the demands for scarce court resources.

The authority for this was given as Brown and Marriott, supra, at p. 356; London & Leeds Estates Ltd. v. Paribas Ltd.,
unreported decision of Mance, J. (Q.B.) of July 28, 1994 and Hassnah Insurance Co. of Israel v. Mew, [1993] 2 Lloyd's
Rep. 243 (Q.B. [Com. Ct.]). In citing Hassnah, Mance, J. at p. 8 of London merely stated:

There is no doubt that the parties to such a previous arbitration owed each other a duty of confidence and privacy
in respect of the course of and evidence given during it.

He went on to say at p. 9:

None of those authorities deals with the need to consider the rights of a witness which could arise if duties of
confidentiality or privacy were owed to him or her. Despite this I sce some force in the submission that it is implicit
in the nature of private consensual arbitration that witnesses who give evidence, even paid and professional experts,
will within certain limits be accorded the benefits of the privacy which overall attaches to this type of arbitration.
The privacy of arbitration is likely to be a factor in persuading many witnesses to give evidence and a factor in
encouraging them to speak, or in the case of experts, enabling them to obtain permission from other principals to
speak, about matters within their experience about which otherwise they might be hesitant or unable to speak.

London of course involved a question of whether a subpoena to an expert witness should be set aside where the
confidential or private documents of the expert were sought to be obtained by the subpoena. Ttis even clearer in Hassnal
what the limits of confidentiality would be concerning an arbitration and the award issuing therefrom. In that case there
was an arbitration between the defendant who was reinsured by the plaintiff under various reinsurance contracts which
had been placed by brokers. The defendant pursued arbitration to recover under the policies; the arbitration went mainly
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against the defendant which now wished to proceed in court against the placing brokers for negligence in breach of duty.
Coleman, J. found as stated in the headnote: "that if it was reasonably necessary for the establishment or protection of
an arbitrating party's legal rights vis-a-vis a third party that the award should be disclosed to that third party in order
{0 found a defence or as the basis for a cause of action, so to disclose it including its reasons would not be a breach of
the duty of confidence (See p. 249, col. 2)".

11 However as discussed above the parties clearly contemplated the possibility of appeal pursuant to the Arbitration
Act, 1991,5.0. 1991, c. 17. Both have availed themselves of that opportunity; the court files for whatever is filed pursuant
to that appeal (and cross-appeal) will be open for inspection in the same way any other appeal of whatever nature or
kind would be (assuming no valid sealing order obtained on the basis of the reasons set out above). This is not a case
such as Hassnah where witness statements, documents and transcripts of a confidential arbitration were not to be made
public for the purpose of a court action against a third person-Hassnah being a completely "separate" proceeding. In this

2 . ; 2 Ve .
case (the P2 case) the court proceedings are merely the continuation of the fight between P~ and the plaintiff franchisees
(and not between one of them and a third person in separate proceedings), a fight which they took private but which
they have now returned to the open arena of the court.

12 As Dickson, J. said at p. 186 (S.C.R.) of MacIntyre v. Nova Scotia ( Attorney General)), [1982] 1 S.C.R. 175, 49
N.S.R. (2d) 609 (and cited in MDS. supra, at p. 635):

In my view, curtailment of public accessibility can only be justified where there is present the need to protect social
values of superordinate importance. One of these is the protection of the innocent.

In my view "one of these" is not to keep secret the material involved in an arbitration appeal which of its necessity takes
the parties back into the court system with its insistence on openness for court proceedings, an aspect which one must
assume each side fully recognized before proceeding to appeal the award.

13 1believeit well expressed by Smith,J.in S. (P.) v. C. (D.) (1987),22 C.P.C. (2d)225(Ont. H.C.) at p. 229 and p. 231:

It may be argued that private litigants resorting to our public justice system should have the right to do so away
from the public glare. The answer, very simply put, is that secrecy can only attend a private system of justice, not a
public one. Or put in a different way, publicity is a necessary consequence of the obvious benefits that are derived
from a public system put in place to serve society in general, including private litigants (p. 229).

There is no need to refer to the voluminous case law bearing upon the general principles of openness of’ Court
proceedings. There is a dearth of authority on the interpretation of s. 147(2) of the Courts of Justice Act. Suffice
it to say that it ought to be resorted to sparingly in the clearest of cases and on the clearest of material where as
one instance the interests of justice would be subverted and/or the totally innocent would unduly suffer without any
significant compensating public interest being served (p. 231).

14 P2 has not adduced any evidence to support a sealing order pursuant to s. 137(2) CJA but rather it has relied on
the court to fashion an order so as to extend the confidentiality which the parties had in their arbitration to the material
in that arbitration which would otherwise be public pursuant to the appeal. I see no public policy grounds for doing so.

15 Mr. Griffin with his usual candour immediately agreed with Mr. Waldmann's proposition that if the sealing motion
were dismissed then Mr. Waldmann's two clients outside the arbitration would be allowed access to the arbitration
material.

16  The sealing order motion of P2 is dismissed. P2 is to pay $1.000 in costs forthwith to the plaintiffs represented

by Ms. Spies and Mr. Mitchell; no other costs awarded.
Motion dismissed.
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Footnotes
* Leave to appeal to the Ontario Court of Appeal was refused with costs on June 7, 1995, Doc. CA M15773, McKinlay, Griffiths

and Doherty JLA. (Ont. C.A.).
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Headnote

Judges and Courts --- Jurisdiction — Jurisdiction of court over own process

Arbitration — Commercial arbitration — Large group of franchisees and their franchisor agrecing to discontinue
litigation and settle their differences through arbitration — Arbitration agreed to be subject to appeal — Franchisor
appealing arbitration award and franchisees cross-appealing — Application by [ ranchisor for order directing material
filed on appeal be sealed because arbitration to be kept confidential.

Practice — Practice on appeal — Record on appeal — Application by appellant from arbitration award for order
directing record to be sealed denied — No evidence adduced to support any public policy grounds to depart from rule
of public accessibility to court proceedings.

In 1993, 50 franchisees commenced legal proceedings against their franchisor, PP Ltd. Later, the parties entered into
minutes of settlement whereby the dispute would be mediated and/or arbitrated by H, a retired judge and highly respected
private arbitrator. The minutes of settlement also provided that the parties would have a right to appeal any binding
decision by H. Arbitration proceedings ensued over many months and interim awards and a final award were issued by H.
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He issued a confidentiality award with respect to the arbitration proceedings. This was followed by a consent order made
by the judge before whom the present motion was argued confirming that the interim and final awards were to remain
confidential until the final Award was filed in court.

PP Ltd. appealed four components of H's award. Six of the franchisees cross-appealed one component of the award. PP
Ltd. then brought a motion seeking an order that the appeal material be sealed on the grounds that, (i) the arbitration
proceedings were confidential by agreement, (ii) the parties would not have entered into the arbitration process without
the condition of confidentiality, and (iii) the disclosure of the arbitration proceedings to the public could affect the
competitive position of PP Ltd.

Held:

The motion was dismissed.

When a matter comes to court. the philosophy of the court system is openness. There are established exceptions to this
general rule, such as actions involving infants or mentally disturbed people and actions involving matters of secrecy:
however, this sealing application did not fit within any of those exceptions.

If the dispute settlement process had involved other types of alternative dispute resolution such as mediation, conciliation
or neutral evaluation where the focus is on the parties' coming to a consensual arrangement, then other considerations
could be brought to bear,

Curtailment of public accessibility can be justified only where there is present the need to protect social values of great
importance. This test is not met by wishing to keep secret the material involved in an arbitration appeal which of necessity
takes the parties back into the court system with its insistence on openness, an aspect which one must assume the parties
fully recognized before proceeding to appeal the award.

Motion for an order that material relating to appeal from commercial arbitration be sealed on grounds of confidentiality.

Editor's Note

This judgment, taken together with the arbitration award immediately preceding and the two reasons for judgment
immediately following, forms an interesting quartet. It provides a basis for comment on several aspects of commercial
arbitration in a general business setting. See the Case Comment at p. 277 post.

Farley J.:

| At the hearing I dismissed the confidentiality/sealing motion, promising formal reasons at a later date. These are
those reasons.

12

The defendant Pizza Pizza Limited ("P 2 ") moved for an order:

(a) pursuant to Section 137(2) of the Courts of Justice Act, R.S.0. 1990, ¢. C43 directing that the appeal materials
upon the appeal to be heard on February 20, 1995 in this Honourable Court be sealed pending further order;

(b) continuing the order of the Honourable Mr. Justice Farley dated July 20, 1994.

2 . B
P~ submitted that the grounds for such a motion were:

I. The parties were originally before this Honourable Court by way of injunction proceedings (and extensive
materials) in the spring of 1993;

2. The parties entered into Minutes of Settlement by which they submitted these issues to arbitration/mediation
before the Honourable R.E. Holland;

3. Those proceedings were, by agreement and by order of the Honourable R.E. Holland, confidential;
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4. The arbitration proceedings were conducted over many months involving at least 20 days of hearing time, during
which a wide range of issues were canvassed;

5. The parties would not have entered into the arbitration process without the condition of confidentiality;
6. The partics have expended significant amounts of money upon the arbitration proceedings;
7. Only a handful of the myriad issues before the Honourable R.E. Holland are the subject of the appeal herein;

8. The disclosure of the arbitration proceedings to the public may affect the competitive position of the defendant
and its franchisees in releasing the details of its operations to the public and competitors;

9. To [fail to continue the order of the Honourable Mr. Justice Farley would discourage the attempts (and success)
of the arbitration/mediation process which these parties underwent in confidence.

The aspect of item 8 was not in substance pursued. This is not in essence a situation involving trade secrets or confidential
proprietary information. Further it was acknowledged that the proceedings resolved into an arbitration (versus other
forms of alternative dispute resolution ("ADR")).

3 On Wednesday, June 22, 1994, the Honourable R.E. Holland, Q.C. ("Arbitrator") issued a confidentiality order.
This was followed by a consent order issued by mysell on July 20, 1994. Its terms provided (and clearly contemplated
not only that there could be an adjustment or amendment to or cancellation of the sealing order, but also that the award
would be made public when the matter was in court):

It is hereby ordered that:

|. The Interim Award of the Honourable R.E. Holland dated April 8, 1994 and the Cost Award dated May 19, 1994
(the "Awards") are, as all of the proceedings in this matter, confidential and may not be released to any party other
than the parties to this proceeding and their professional advisors in this proceeding.

2. Until such time as it is filed in court, the Final Award al:ising from the Awards (the "Final Award") is also
confidential and may only be released to those parties identified above.

4 The award has been appealed by P2 and cross-appealed by the plaintiffs. Thus the matter is "re-entering" the court
system after functionally having been in the private confidential sector before the Arbitrator. When the matter went out
to the arbitration, it may have been that the parties contemplated some form of arbitration, but it was also conceivable
that another form of ADR could have been employed. I think it fair to observe that a binding arbitration is a non-
court equivalent to a court trial. In either case a neutral third party hears the case and makes his decision which (subject
to appeal) is binding upon the parties. This differs from other forms of ADR in which the parties themselves are part
of the decision-making mechanism and the neutral third party's involvement is of a facilitative nature: e.g. mediation,
conciliation, neutral evaluation, non-binding opinion, non-binding arbitration. Of course, the simplest method — often
overlooked — is that of non-involvement by a neutral: a negotiation between the parties. It is not unusual that ADR
resolutions are conducted privately; more to the point, I suspect it would be unusual to see a public ADR session
especially where the focus is on coming to a consensual arrangement. The parties need to have the opportunity of
discussion and natural give and take with brainstorming and conditional concession giving without the concern of being
under a microscope. If the parties were under constant surveillance, one could well imagine that they would be severely
inhibited in the frank and open discussions with the result that settlement ratios would tend to dry up. The litigation
system depends on a couple of percent of new cases only going to trial. If this were doubled to several percent the system
would collapse. Therefore in my view public policy supports the non-trial resolution of disputes. I note the observation
of Oliver Tickell, "Shogun's Beginnings" Oxford Today, vol. 7, no. 1 Michaelmas Issue 1994 at p. 20 where he observed
as to Professor Jeffrey Mass' view of the benefits of the first Shogunate in Japan:
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.. [inding to [Professor Mass'] surprise that its rule was based far more on efficient administration than on military
heroics. "Although a warrior government, it was devoted not to the battlefield but to maintaining the peace ...
It developed laws, institutions of justice, and an adversarial legal system that even today seems extraordinarily
ingenious and sophisticated. Written evidence always took precedence over oral testimony, and women enjoyed
their full day in court. The vendelta was illegal, as the objective was to keep people ensnared in litigation".

I also note that perhaps the legal sector in Canada has progressed a little too far in the ensnarement direction.
5 Section 137(2) of the Courts of Justice Act, R.S.0. 1990, c. C43 (CJA) provides:

A court may order that any document filed in a civil proceeding before it be treated as confidential, sealed and not
form part of the public record.

However when a matter comes to court the philosophy of the court system is openness: See MDS Health Group Lid. v.
Canada ( Attorney General) (1993), 15 O.R. (3d) 630 (Gen. Div.) at p. 633. The present sealing application would not
fit within any of the exceptions to the general rule of public justice as discussed in A. (J.) v. Canada Life Assurance Co.
(1989), 70 O.R. (2d) 27 (H.C.) at p. 34: "... actions involving infants, or mentally disturbed people and actions involving
matters of secrecy '... secret processes, inventions, documents or the like ...' " The broader principle of confidentiality
possibly being "warranted where confidentiality is precisely what is at stake" was also discussed at the same page but
would not appear applicable.

6 Mr. Griffin raised the question of reorganization material under the Bankruptey and Insolvency Act, R.S.C. 1985,
¢. B-3 or the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 or valuations submitted by a receiver for
the purpose of obtaining court approval on a sale arrangement having been sealed. The purpose of that, of course, is
to maintain fair play so that competitors or potential bidders do not obtain an unfair advantage by obtaining such
information whilst others have to rely on their own resources. 1 would think the most appropriate sealing order in a
court approval sale situation would be that the supporting valuation material remain sealed until such time as the sale
transaction has closed.

7 Ibelieve that it is obvious that if the ADR process entered into is along the mediation philosophy structure that it will
be appreciated that the best and most productive results re dispute resolution will be achieved generally if such process
involves a degree of confidentiality. This of course is subject to some exceptions such as when the parties agree that in
a mediation of public policy issues there is a positive requirement for public exposure: see Brown and Marriott, ADR
Principles and Practice (1993, London), Sweet & Maxwell, at p. 356. In other instances public exposure may induce a very
negative reaction — e.g. if outsiders can be observers, then some (depending on their relationship to the parties involved)
may become "cheerleaders", "advisors without the benefit of the facts" or "advisors without the discipline of having to
live with the end result of the mediation" (which may be a non-resolution of the issues which may otherwise have been
resolved). Unwanted pressure may thus be applied to one or more of the participants. Similarly a volunteer advisor-type
may give "free" advice (e.g. "Don't settle; take him to court: you've got an absolute winner!") when the hidden agenda
of this officious intermeddler is to foment disruption, harass the other side or pursue his own self interests. Allow me to
observe that it would be unusual for anyone to feel obliged to conduct all of his negotiations (including those to settle
disputes) in a fishbowl: Consider for instance one having a mild disagreement with one's mother as to where the two of
you should have lunch — or a debate between a customer and a supplier over whether an order was short-shipped and,
if so, what adjustment should be made (all without resort to the Sale of Goods Act and/or the courts).

8  While it it true that it appears in this case that the parties went private in a dispute which they could have litigated
openly in the courts with a trial rather than an arbitration, I do not see that this choice would oblige the parties to make
their arbitration public in and of itself. As for the confidentiality order of July 20, 1994 referring to two types of awards,
an interim and a final, I now understand from counsel that the thrust of the interim award was the legal principles and of
the final the damage calculation or other results flowing as opposed to the interim being a draft for comment and possible
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adjustment. If the latter were the case then one would appreciate the practicality/necessity of maintaining confidentiality
50 as Lo avoid the types of unwarranted pressures aforesaid in achieving the end result. If of the other nature, T believe
the same result prevails, Similarly if the process were something other than non-binding arbitration, one would also sce
the same type of necessity. In the instant case, the parties could have, if they had so chosen (i.e. either side), decided
not to appeal the Arbitration's award. In such case, the result would have been the same as the two sides entering into
settlement negotiations to end their dispute and coming to an agreement. In effect that is what they did by entering the
arbitration process except that in doing so, they at the start of the piece delegated the resolution determination function
to the Arbitrator for him to do so by applying legal principles to the facts as he found them. If the parties had not made
the detour from the main channel of court proceedings leading to trial by going to arbitration but had merely negotiated a
settlement, then with a settlement achieved they would customarily merely proceed to put on the public court record that
the claim had been dismissed on consent. Details of the settlement would remain with the parties; they would be free to
disclose or agree not to disclose, subject to some legal obligation to make disclosure (e.g. timely disclosure requirements
under securities legislation).

9  However in this case, it appears that both sides were dissatisfied to some degree by the decision of the Arbitrator
for various reasons. Perhaps counsel would be of assistance to their clients il they were able to reflect upon what may
have been attempted to be communicated by the other side at the hearing before me. I state the obvious: sometimes
signals are obliquely broadcast; sometimes what might be perceived as a signal is nothing more than a false hope by
the recipient. However if there is truly a signal intended, it would be very unfortunate if the recipient did not pick it up
because it was too oblique or worse still because the mind was closed (possibly because the mouth was open so as to
block the ear passage).

. 3" . .
10 The onus is upon P~ as moving party to demonstrate sound reason for departing from the openness rule: See

MDS, supra, at p. 633. As the factum of P? put it:

There is an overriding public interest in the 1990's especially in fostering effective Alternative Dispute Resolution
("ADR") in such a way that parties will willingly submit to it in a manner which fosters its use and development
and reduces the demands for scarce court resources.

The authority for this was given as Brown and Marriort, supra, at p. 356; London & Leeds Estates Lid. v. Paribas Ltd.,
unreported decision of Mance, J. (Q.B.) of July 28, 1994 and Hassnah Insurance Co. of Israel v. Mew, [1993] 2 Lloyd's
Rep. 243 (Q.B. [Com. Ct.]). In citing Hassnah, Mance, J. at p. 8 of London merely stated:

There is no doubt that the parties to such a previous arbitration owed each other a duty of confidence and privacy
in respect of the course of and evidence given during it.

He went on to say at p. 9:

None of those authorities deals with the need to consider the rights of a witness which could arise if duties of
confidentiality or privacy were owed to him or her. Despite this I see some force in the submission that it is implicit
in the nature of private consensual arbitration that witnesses who give evidence, even paid and professional experts,
will within certain limits be accorded the benefits of the privacy which overall attaches to this type of arbitration.
The privacy of arbitration is likely to be a factor in persuading many witnesses to give evidence and a factor in
encouraging them to speak, or in the case of experts, enabling them to obtain permission from other principals to
speak, about matters within their experience about which otherwise they might be hesitant or unable to speak.

London of course involved a question of whether a subpoena to an expert witness should be set aside where the
confidential or private documents of the expert were sought to be obtained by the subpoena. It is even clearer in Hassnah
what the limits of confidentiality would be concerning an arbitration and the award issuing therefrom. In that case there
was an arbitration between the defendant who was reinsured by the plaintiff under various reinsurance contracts which
had been placed by brokers. The defendant pursued arbitration to recover under the policies; the arbitration went mainly
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against the defendant which now wished to proceed in court against the placing brokers for negligence in breach of duty.
Coleman, J. found as stated in the headnote: "that if it was reasonably necessary for the establishment or protection of
an arbitrating party's legal rights vis-a-vis a third party that the award should be disclosed to that third party in order
to found a defence or as the basis for a cause of action, so to disclose it including its reasons would not be a breach of
the duty of confidence (See p. 249, col. 2)".

11 However as discussed above the parties clearly contemplated the possibility of appeal pursuant to the Arbitration
Act, 1991,8.0. 1991, c. 17. Both have availed themselves of that opportunity; the court files for whatever is filed pursuant
to that appeal (and cross-appeal) will be open for inspection in the same way any other appeal ol whatever nature or
kind would be (assuming no valid sealing order obtained on the basis of the reasons set out above). This is not a case
such as Hassnah where witness statements, documents and transcripts of a confidential arbitration were not to be made
public for the purpose of a court action against a third person-Hassnah being a completely "separate” proceeding. In this

2 . % ; 2 g 3
case (the P~ case) the court proceedings are merely the continuation of the fight between P~ and the plaintiff franchisees
(and not between one of them and a third person in separate proceedings), a fight which they took private but which
they have now returned to the open arena of the court.

12 As Dickson, J. said at p. 186 (S.C.R.) of MacIntyre v. Nova Scotia ( Attorney General)), [1982] 1 S.C.R. 175, 49
N.S.R. (2d) 609 (and cited in M DS, supra, at p. 635):

In my view, curtailment of public accessibility can only be justified where there is present the need to protect social
values of superordinate importance. One of these is the protection of the innocent.

In my view "one of these" is not to keep secret the material involved in an arbitration appeal which of its necessity takes
the parties back into the court system with its insistence on openness for court proceedings, an aspect which one must
assume each side fully recognized before proceeding to appeal the award.

13 Ibelieveit well expressed by Smith, J.in S. (P.) v. C. (D.) (1987),22 C.P.C.(2d) 225 (Ont. H.C.) at p. 229 and p. 231:

It may be argued that private litigants resorting to our public justice system should have the right to do so away
from the public glare. The answer, very simply put. is that secrecy can only attend a private system of justice, not a
public one. Or put in a different way, publicity is a necessary consequence of the obvious benefits that are derived
from a public system put in place to serve society in general, including private litigants (p. 229).

There is no need to refer to the voluminous case law bearing upon the general principles of openness of Court
proceedings. There is a dearth of authority on the interpretation of s. 147(2) of the Courts of Justice Act. Suffice
it to say that it ought to be resorted to sparingly in the clearest of cases and on the clearest of material where as
one instance the interests of justice would be subverted and/or the totally innocent would unduly suffer without any
significant compensating public interest being served (p. 231).

14 P2 has not adduced any evidence to support a sealing order pursuant to s. 137(2) CJA but rather it has relied on
the court to fashion an order so as to extend the confidentiality which the parties had in their arbitration to the material
in that arbitration which would otherwise be public pursuant to the appeal. I see no public policy grounds for doing so.

15 Mr. Griffin with his usual candour immediately agreed with Mr. Waldmann's proposition that if the sealing motion
were dismissed then Mr. Waldmann's two clients outside the arbitration would be allowed access to the arbitration
material.

16 The sealing order motion of P 2 is dismissed. P2 is to pay $1,000 in costs forthwith to the plaintiffs represented
by Ms. Spies and Mr. Mitchell; no other costs awarded.

Motion dismissed.
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Footnotes

* Leave to appeal to the Ontario Court of Appeal was refused with costs on June 7, 1995. Doc. CA M1 5773, McKinlay, Griffiths

and Doherty J1LA. (Ont. CA)).
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