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OVERVIEW

On July 15, 2024, Delta 9 Cannabis Inc. (“D9 Parent”), Delta 9 Logistics Inc. (“‘Logistics”),
Delta 9 Bio-Tech Inc. (“Bio-Tech”), Delta 9 Lifestyle Cannabis Inc. (“Lifestyle”), and Delta
9 Cannabis Store Inc. (“Store”, and together with D9 Parent, Logistics, Bio-Tech, and
Lifestyle, the “Delta 9 Group” or the “Applicants”) sought and obtained an order (the
“Initial Order”) under the Companies’ Creditors Arrangement Act, RSC 1985, ¢ C-36, as
amended (the “CCAA”). Pursuant to the Initial Order, Alvarez & Marsal Canada Inc. was

appointed Monitor of the Applicants (the “Monitor”).

In order to facilitate an orderly restructuring of the Applicants’ business, the Applicants
and the Plan Sponsor (defined below) have entered into binding plan sponsor term sheet
(the “Restructuring Term Sheet”) which contemplates a sales investment and solicitation
process in respect of the assets and/or shares of Bio-Tech (the “SISP”). The Restructuring
Term Sheet is the product of extensive efforts on the part of the Applicants and the Plan
Sponsor to develop a restructuring plan for the Delta 9 Group in a manner that would

maximize the value realized for all stakeholders.
This Brief is submitted on behalf of the Applicants, in support of an application for:
a. an amended and restated initial order (the “ARIO”) granting, among other things:

i. an extension of the Stay of Proceedings (as defined below) to September
15, 2024;

ii. approving a break fee of $1,500,000 and granting the Plan Sponsor

Protection Charge (defined below) to secure the amount of the break fee;

ii. approval of an interim financing loan agreement and a charge securing

same;

iv. authorizing the Plan Sponsor (defined below) to advance certain funds from
the interim financing facility to the Applicants’ senior secured lender, SNDL
Inc. (“SNDL”) on behalf of the Applicants to pay the value of the SNDL

Mezzanine Debt (as defined below);

v. approval of a key employee retention plan (the “KERP”) and a

corresponding charge;

vi. approval of increases to the Administration Charge and the D&O Charge;



vii. preserving the status quo of the Health Canada Licenses and the Excise

Licenses; and

viii. appointing Mark Townsend as the chief restructuring officer (in such
capacity, the “CRO”);

b. an order (the “SISP Order”) approving the sales investment and solicitation

process (the “SISP”) in respect of the assets and/or shares of Bio-Tech;

c. an order (the “Claims Process Order”) approving a claims process with respect

to the Applicants; and,

d. an order (the “Sealing Order”) directing that the Confidential Appendices to the
First Report of the Monitor, dated July 19, 2024 (the “First Report”) shall be sealed

on the Court record in accordance with the terms of the Sealing Order.

. FACTUAL BACKGROUND

4. The facts underlying this Application are more fully set out in the Affidavit of John
Arbuthnot IV, sworn on July 12, 2024 (the “First Arbuthnot Affidavit’), the First
Supplemental Affidavit of John Arbuthnot IV, sworn on July 15, 2024 (the “Supplemental
Arbuthnot Affidavit’) and the Second Affidavit of John Arbuthnot IV, sworn on July 18,
2024 (the “Second Arbuthnot Affidavit” and together with the First Arbuthnot Affidavit,
and the Supplemental Arbuthnot Affidavit, the “Arbuthnot Affidavits”).

5. All capitalized terms used herein that are not otherwise defined have the meaning ascribed
to them in the Arbuthnot Affidavits.

A. Status of the CCAA Proceedings

6. Consistent with section 11.001 of the CCAA, the Initial Order only provided for relief that
was reasonably necessary for the continued operations of the Delta 9 Group during the
initial 10-day period, including: (i) a stay of proceedings until July 24, 2024 (the “Stay of
Proceedings”); (ii) approval of the Administration Charge in the amount of $350,000 and
the Directors’ Charge in the amount of $300,000; (iii) allowing payment to certain suppliers
who are critical to the business and operations of the Applicants for pre-filing expenses;
and (iv) authorizing the Applicants to incur no further costs in connection with the

Securities Filings.



7. Following the issuance of the Initial Order, the Delta 9 Group has continued its business

in the ordinary course.’

8. The Applicants’ activities since the date of the Initial Order, with the assistance of its

advisors and the Monitor, include:

a. conducting ongoing discussions with the Monitor and its legal counsel regarding

the Business and financial affairs of the Delta 9 Group;

b. assisting the Monitor with the roll out of the Delta 9 Group’s post-filing
communication plan with various trade creditors, suppliers, and other

stakeholders;

c. coordinating townhall meetings with the Monitor and employees both virtually and

in person in Winnipeg;
d. reviewing and discussing weekly payables with the Monitor;

e. assisting the Monitor with the compilation of budgets to actual reporting for the

purposes of reporting to the Court;

f. engaging in discussions with the plan sponsor, 2759054 Ontario Inc., operating as
Fika Herbal Goods (“Fika” or the “Plan Sponsor”) about the Business and next

steps in the CCAA proceedings;

g. continued discussions with the Plan Sponsor and the Monitor, towards finalizing
the Restructuring Term Sheet and the Interim Financing Agreement (defined

below); and

h. engaging in discussions with the Monitor and the Plan Sponsor regarding the
development of the KERP (defined below), the SISP, and the Claims Procedure
Order.?

B. The Health Canada and Excise License

9. Bio-Tech is a licensed producer and holds a license pursuant to the Cannabis Act, SC
2018, ¢ 16, from Health Canada (the “Health Canada License”) to cultivate, process and

sell medical and recreational cannabis and a license (the “Excise License” and together

' Second Arbuthnot Affidavit at para 12.
2 Second Arbuthnot Affidavit at paras 12, 14, 29, 37, 58, 70; First Report at para 18.



10.

11.

with the Health Canada License, the “Licenses”) to sell cannabis products under the
Excise Act, RSC 1985, ¢ E-14 (the “Excise Act’).®

The Applicants collectively owe the Canada Revenue Agency (the “CRA”) for outstanding
GST and excise tax the amount of $8,996,132, which is comprised primarily of excise tax

amounts owing to the CRA by Bio-Tech (the “Excise Tax Arrears”).*

As a result of the Excise Tax Arrears, the CRA has, since approximately December 2023,
only agreed to renew the Excise License on a 30-day recurring basis provided that Bio-
Tech continues making the monthly excise duty payment (the “Excise Duty Payment”),
plus the pre-arranged payment to reduce the Excise Tax Arrears (the “Monthly Arrears

Payment”).5

C. The Restructuring Term Sheet

12.

13.

14.

15.

Prior to the commencement of these CCAA proceedings, the Delta 9 Group engaged with
the Plan Sponsor in order to come to the terms set out in the Restructuring Term Sheet,
including working cooperatively to prepare a plan or plans of arrangement that will

maximize the value realized from the Delta 9 Group for all stakeholders.®

The Applicants and the Plan Sponsor entered into a binding Plan Sponsor Term Sheet,
dated effective as of July 12, 2024, which sets out the key terms of the restructuring
amongst the Applicants and the Plan Sponsor and the basis for the Plan Sponsor’s

support of the CCAA proceedings.’

A detailed summary of the significant aspects of the Restructuring Term Sheet is outlined
at paragraphs 14 to 18 of the Second Arbuthnot Affidavit.

The Restructuring Term Sheet provides for, among other things, a potential transaction
whereby the Plan Sponsor would acquire the Applicants’ retail cannabis operations
through a plan of arrangement with the additional goal of monetizing the Bio-Tech

cannabis producing business as a going-concern through a separate SISP.8

3 First Arbuthnot Affidavit at paras 47 and 81; Second Supplemental Affidavit of John Arbuthnot, sworn on July 22,
2024 [Second Supplemental Arbuthnot Affidavit] at para 6 and Exhibits 1 and 2.

4 First Arbuthnot Affidavit at para 141; Second Supplemental Arbuthnot Affidavit at para 9.

5 First Arbuthnot Affidavit at paras 82 to 83; Second Supplemental Arbuthnot Affidavit at paras 11 and 12.

6 Second Arbuthnot Affidavit at para 14.

7 Second Arbuthnot Affidavit at paras 14 and 15.

8 Second Arbuthnot Affidavit at para 17.



(1) The Break Fee and the Plan Sponsor Protection Charge

16.

17.

18.

19.

The Restructuring Term Sheet contemplates, among other things, a break fee of
$1,500,000 (the “Break Fee”) to the Plan Sponsor, and an associated charge to secure
payment of the Break Fee (the “Plan Sponsor Protection Charge”) if the Court approves
any plan of compromise, arrangement, or other transaction that would preclude the Plan
Sponsor from completing the Acquisition Transaction, or the Applicants otherwise enter

into any agreement that would preclude the Acquisition Transaction.®

The Break Fee was calculated to compensate the Plan Sponsor for its considerable
investment of both funds and time including work with the Applicants to negotiate with the
Applicants’ former primary secured lender, CFCU, and other of the Delta 9 Group’s

shareholders and key stakeholders.°

The Break Fee represents approximately 3% of the estimated $50,000,000 gross
consideration proposed to be advanced by the Plan Sponsor pursuant to the Plan Sponsor
Term Sheet.

The Plan Sponsor Protection Charge is proposed to rank after all of the other Court-

ordered Charges and behind the registrations in favour of SNDL.™

(2) The Interim Financing Agreement and Associated Charge

20.

Pursuant to the Restructuring Term Sheet, the Plan Sponsor (in such capacity, the
“Interim Lender”) has agreed, subject to certain terms and conditions, to make an interim
financing facility available to the Applicants in the principal amount of up to $16,000,000

(the “Interim Financing Facility”), payable in two tranches:

a. Tranche 1: up to $3,000,000 available on the issuance of the ARIO, to be advanced

on a weekly basis in accordance with the Cash Flow Forecast; and

b. Tranche 2: up to $13,000,000 to repay any and all secured obligations owing to
SNDL under the second-tier debt of their senior secured lender, SNDL Inc.
(“SNDL”) pursuant to the SNDL Convertible Debenture Agreement (the “SNDL

Mezzanine Debt”), promptly following the issuance of the ARIO and the Monitor’s

9 Second Arbuthnot Affidavit at para 16(h)
10 Second Arbuthnot Affidavit at paras 19 and 23.
1 Second Arbuthnot Affidavit at para 27.



21.

22.

23.

24.

confirmation as to the validity and enforceability of the security registered in
respect of the SNDL Mezzanine Debt.'?

The Interim Financing Facility shall bear interest at a rate equal to The Toronto Dominion

Bank “prime rate” plus 3%."

The Interim Financing Facility is to be used to fund the Applicants’ working capital needs

during these CCAA proceedings. '

The Interim Financing Facility is conditional upon, among other things: (a) the granting of
a Court-ordered charge over the Property in favour of the Plan Sponsor securing all
amounts advanced under the Interim Financing Facility (the “Interim Financing Charge”);
(b) the approval of the SISP Order by the Court; and (c) the Plan Sponsor’s approval of
the Cash Flow Forecast.™

The Interim Financing Facility is proposed to be a priority charge subject only to: (a) the
Administration Charge; (b) the D&O Charge; (c) the KERP Charge (defined below); and
(d) secured obligations owing to SNDL."® The result of the ranking of the Interim Financing
Charge is that SNDL is not prejudiced in any way by the funds being advanced under that
charge and SNDL will receive a significant pay down of the SNDL Mezzanine Debt in a

very short period of time after approval of the Interim Financing Facility.

D. Key Employee Retention Plan

25.

26.

The Applicants have developed a KERP with input from the Monitor. Nine managers and
officers of the Applicants are proposed beneficiaries of the KERP (the “Eligible
Participants”). The Applicants will not be able to maintain their operations during the SISP
and through to a successful closing of a transaction without offering these employees an

incentive.

The Eligible Participants will receive their respective KERP payments in two tranches: (i)

the first is payable within five days following the applicable vesting event for each eligible

2 Second Arbuthnot Affidavit at paras 28 to 31.
3 Second Arbuthnot Affidavit at para 31(b).

4 Second Arbuthnot Affidavit at para 28.

15 Second Arbuthnot Affidavit at para 31.

16 Second Arbuthnot Affidavit at para 50 and 51.



27.

Participant; and (ii) the second is payable on the sooner of plan implementation, the sale

of the applicable company or the completion of restructuring.”

The Eligible Participants include directors and officers who are a necessary and integral
component of the business and operations of Delta 9 Group’s continued operation in the
normal course.® In particular, John Arbuthnot IV’s continued involvement in the operation
and business is critical to a successful outcome in this CCAA Proceeding as he is the only
director and person with the necessary security clearance to allow Bio-Tech to operate in

compliance with the Health Canada License.®

E. The Proposed Chief Restructuring Officer

28.

29.

30.

F.

31.

Mark Townsend is the managing partner of Broderick Capital, which is acting as the
financial advisor to the Plan Sponsor in these CCAA proceedings.?° Mr. Townsend has
over 14 years’ experience in investment banking, private equity, capital markets, corporate
development and strategy.?' Mr. Townsend will be acting as CRO through his corporation,
1198184 B.C. Ltd. 22

Mr. Townsend has been engaged with the Applicants since January 2024 and has
completed a significant review of the Applicants’ financial performance and valuation of
the Business. He has worked extensively with the Applicants in the time leading up to the
Initial Order, including assisting in the preparation of key financial analysis and the Cash

Flow Forecast.?®

Mr. Townsend’s extensive involvement with the Applicants to date and his in-depth
knowledge of their Business will create efficiencies, thereby maximizing the potential

recoveries for stakeholders in these CCAA Proceedings.

ISP

The Plan Sponsor Term Sheet contemplates, among other things, a SISP in respect of

the business and/or assets of Bio-Tech.?

7 Second Arbuthnot Affidavit at paras 38 to 42.

8 Second Arbuthnot Affidavit at para 42.

9 Second Arbuthnot Affidavit at para 42.

20 Second Arbuthnot Affidavit at paras 54 to 55.

21 Second Arbuthnot Affidavit at para 54.

22 pAffidavit of Mark Townsend, sworn on July 19, 2024 [Townsend Affidavit] at para 1.
23 Second Arbuthnot Affidavit at para 55.

24 Second Arbuthnot Affidavit at para 16(c).



32.

33.

34.

The business and assets of Bio-Tech were previously marketed for an extended period of
time through an informal strategic alternatives process prior to the commencement of the
CCAA proceedings. The results of the strategic alternatives process has been that many
parties interested in the business or the assets have already been contacted with some
conducting preliminary due diligence and several having already conducted significant

diligence on a potential transaction involving Bio-Tech.?

The SISP has been developed by the Applicants and the Monitor to provide a fair and
transparent process for qualified bidders to assess the nature of the Bio-Tech Property
and Business (as defined in the SISP) as a means to maximize the value of the Applicants’

business assets.?8

The SISP calls for a one-stage streamlined process. A summary of key dates is below:?’

Milestone Key Dates
Distribution of Teaser Letter and NDA July 31, 2024
Binding Offer Deadline August 26, 2024
Auction (if any) August 28, 2024
Approval and Vesting Order hearing No later than September 6, 2024
Closing of the Successful Bid September 9, 2024

G. The Claims Procedure

35.

36.

The Applicants, in consultation with the Monitor, have developed a comprehensive
procedure to solicit, identify, quantify and if appropriate, resolve Claims against the

Applicants and their Directors and Officers.?®

Key aspects of the Claims Procedure are summarized in the Second Arbuthnot Affidavit.

Among other things, the Claims Procedure provides for the following features:

a. Notice: materials related to the Claims Procedure will be publicly available in
national and regional newspapers, posted on the Monitor’s website and delivered
to the Known Claimants following the issuance of the Claims Procedure Order, if

approved;

b. Claims Bar Date: the Claims Bar Date shall be 5:00 p.m. MST on August 17, 2024;

25 First Arbuthnot Affidavit at paras 183 to 185; Townsend Affidavit at paras 24 to 25.
26 Second Arbuthnot Affidavit at para 62.

27 Second Arbuthnot Affidavit at paras 65 to 66.

28 Second Arbuthnot Affidavit at paras 70 to 73; First Report at para 86.

10



c. Restructuring Claims Bar Date: means the later of: (i) the Claims Bar Date; and
(i) 15 days after the Monitor sends a Claims Package with respect to a

Restructuring Claim in accordance with the Claims Procedure Order;

d. Additional Persons with Claims: if the Monitor becomes aware of additional
Persons having a Claim, the Monitor will send a Claims package to such Person
and respond to requests for information or documents, as the Monitor considers

appropriate in the circumstances;

e. Notice of Dispute: Known Claimants who wish to dispute the amounts provided
in the Notice to Known Claimants will be afforded sufficient time to file a Notice of
Dispute;

f. Review of Proofs of Claim: the Monitor, in consultation with the Applicants and,
in the case of D&O Claims, in consultation with the Directors and Officers, shall
review all Proofs of Claim and accept, revise or disallow in whole or in part the
amount and/or status of any Claim set out therein for voting and distribution

purposes;

g. Notice of Dispute of Unknown Claimant: an Unknown Claimant who intends to
dispute a Notice of Revision or Disallowance, shall deliver a Notice of Dispute no
later than 7 days after such Claimant has received the Notice of Revision or

Disallowance; and

h. Resolution of Disputes: if a Notice of Dispute of Known Claimant or a Notice of
Dispute of Unknown Claimant cannot be resolved, the Claimant is required to apply
to the Court for a final determination on the amount and/or status of the Claim

within 10 days after the Monitor receives the Notice of Dispute.?®

29 Second Arbuthnot Affidavit at para 71.

11



37.

Iv.

ISSUES

The issues to be determined by the Court are whether:

a. the Stay of Proceedings should be extended;

b. the Interim Financing Facility and the Interim Financing Charge should be
approved;

c. the KERP and the KERP Charge should be approved;

d. anincrease to the Initial Order Charges should be approved;

e. the status quo of the Health Canada License and the Excise License should be
approved;

f. Mark Townsend should be appointed CRO;

g. the Break Fee and the Plan Sponsor Protection Charge should be approved;

h. the SISP should be approved and the SISP Order should be granted;

i. the Claims Process should be approved and the Claims Procedure Order should
be granted; and

j- the Confidential Appendices to the First Report should be sealed.

LAW AND ARGUMENT

A. The Stay of Proceedings Should be Extended

38.

39.

The Stay Period (as defined in the Initial Order) currently expires on July 25, 2024. The

Applicants are requesting an extension of the Stay of Proceedings to September 15, 2024.

Subsection 11.02(2) of the CCAA expressly authorizes this Court to grant an extension of

the Stay of Proceedings for “any period the court considers necessary where: (a)

circumstances exist that make the order appropriate; and (b) the debtor company satisfies

the Court that it has acted, and is acting, in good faith and with due diligence.”*°

30 Companies’ Creditors Arrangement Act, RSC 1985, ¢ C-36 [CCAA];, s 11.02(2).

12


https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html
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40. A stay of proceedings is appropriate where it maintains the status quo and provides the
debtors with breathing room while they seek to restore their solvency and emerge from

their restructuring on a going concern basis.>'

41. Since granting the Initial Order, the Applicants have acted, and continue to act, in good
faith and with due diligence.® In the short time since the Initial Order was granted, the
Applicants, in consultation with the Monitor and the Plan Sponsor, have worked diligently
to advance this CCAA Proceeding including, among other things, by negotiating and

papering the Interim Financing Facility, the KERP, the SISP, and the Claims Process.

42. The Monitor and the Applicants will need time in order to properly and diligently implement
and carry out the SISP in accordance with its terms and the SISP Approval Order, to obtain
the maximum value possible for all stakeholders.® It is the Applicants’ intention in this
CCAA Proceeding to implement a plan of arrangement or compromise that will serve to
repay the Applicants’ secured creditors in full and provide some recovery for unsecured
creditors, which is a significant improvement to the position they would otherwise have
absent the Stay of Proceedings. Accordingly, the stakeholders in this Proceeding will not

be materially prejudiced as a result of the stay extension.

43. The extension of the Stay Period is necessary and appropriate in these circumstances to
provide the Applicants with continued stability while they attempt to maximize value for the
benefit of all of their stakeholders through the CCAA proceedings and the SISP sought

herein.3*

B. The Interim Financing Facility and Interim Financing Charge Should be Granted

44. Pursuant to section 11.2 of the CCAA, the Applicants are seeking approval of the Interim

Financing Facility and the Interim Financing Charge.

45, The Applicants require interim financing in order to maintain operations and fund these

CCAA proceedings through the proposed extension of the Stay of the Proceedings.

31 Century Services Inc v Canada (AG), 2010 SCC 60 at para 14; Target Canada Co, Re, 2015 ONSC 303 at para 8
[Targetf].

32 Second Arbuthnot Affidavit at para 12.

33 Second Arbuthnot Affidavit at para 10.

34 Second Arbuthnot Affidavit at paras 9 to 13.

35 Second Arbuthnot Affidavit at para 28.
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https://www.canlii.org/en/on/onsc/doc/2015/2015onsc303/2015onsc303.html?autocompleteStr=2015%20ONSC%20303&autocompletePos=1&resultId=719a2b29cf8943dca097f3adc5df6a66&searchId=2024-07-20T19:42:56:663/f12dc04fedd8482eb8d7b73f30bb13d9
https://www.canlii.org/en/on/onsc/doc/2015/2015onsc303/2015onsc303.html?autocompleteStr=2015%20ONSC%20303&autocompletePos=1&resultId=719a2b29cf8943dca097f3adc5df6a66&searchId=2024-07-20T19:42:56:663/f12dc04fedd8482eb8d7b73f30bb13d9#:%7E:text=The%20Applicants%20are%20of%20the%20view%20that%20these,or%20as%20an%20orderly%20liquidation%20or%20wind%2Ddown.

46. When determining whether to grant a charge securing interim financing, subsection

11.2(4) of the CCAA directs the Court to consider the following non-exhaustive factors:

a. the period during which the Applicants are expected to be subject to the CCAA
proceedings;

b. how the Applicants’ business and financial affairs are to be managed during the
CCAA proceedings;

c. whether the Applicants’ management has the confidence of their major creditors;

d. whether the loan would enhance the prospects of a viable compromise or
arrangement being made in respect of the Applicants;

e. the nature and value of the Property;

f. whether any creditor would be materially prejudiced as a result of the security or
charge; and

g. the Monitor’s report, if any.3¢

47. It is appropriate in the circumstances for the Court to approve the Interim Financing Facility

and the Interim Financing Charge, given that:

a.

the Cash Flow Forecasts support the need for interim financing to provide the
Applicants with the liquidity necessary to continue their operations in the ordinary

course;

the proposed Interim Financing Facility will preserve the value and going concern
operations of the Applicants’ business, which is in the best interests of the

Applicants and their stakeholders;

the amount to be funded under the Interim Financing Facility is appropriate having

regard to the Cash Flow Forecasts;

the Interim Financing Facility is conditional upon the granting of the Interim

Financing Charge; and

36 CCAA, s. 11.2(4).
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48.

e. the Monitor is supportive of the Interim Financing Facility and the Interim Financing
Charge and does not believe that creditors will be materially prejudiced as a result

of their approval.®’

Additionally, as outlined above, SNDL as the primary secured creditor is not being
prejudiced by the granting of the Interim Financing Facility as the priority of that charge
will rank behind its secured debt. Further, subject to the granting of the Amended and
Restated Initial Order: (a) the SNDL Mezzanine Debt will be repaid in full within 10
business days from the granting of the Order (provided the underlying security is found to
be valid and enforceable); and (b) the Interim Financing Facility is being advanced in
connection with the Restructuring Term Sheet which contemplates that SNDL’s senior
debt, which it acquired from CFCU pursuant to the SNDL Assignment, will be repaid in full

in the ordinary course.

C. The Key Employee Retention Plan and Charge Should be Approved

49.

50.

51.

52.

The Applicants are seeking approval of the KERP and, subject to said approval, a KERP
Charge up to a maximum amount of $655,000 to secure payment to the Key Employees

as contemplated under the KERP.38

This Court has the authority to approve a KERP pursuant to the Court’s general power
under section 11 of the CCAA to make any order it sees fit in a CCAA proceeding.*® The

discretion of the Court to approve a KERP shall be exercised on a case-by-case basis.*°

Courts have frequently recognized the importance and utility of KERPs in restructuring
proceedings.*' A debtor company that is able to retain the critical skills and knowledge of
its employees and executives has a greater chance of successfully restructuring its

business for the benefit of all stakeholders.*?

The Applicants established the KERP to incentivize certain key employees to remain in
their employment during these CCAA proceedings. Additionally, the KERP has been

developed to ensure that the key directors remain engaged and continue to provide

87 Second Arbuthnot Affidavit at paras 28, 31 and 35; First Report at paras 52, and 54 to 55.

38 Second Arbuthnot Affidavit at para 39.

39 CCAA, s. 11; Cinram International Inc, Re, 2012 ONSC 3767 at para 91 [Cinram)].

40 Canwest Global Communications Corp., Re, ;[2009] OJ No. 4286 (ONSC CL) at para 49 [Canwest]..

41 Cinram at paras 90 to 93; Grant Forest Products Inc, Re, 2009 CanLll 42046 (ONSC) at paras 8 to 10 [Grant
Forest]; Timminco Ltd, Re, 2012 ONSC 506 at paras 71 to 75 [Timminco]; Target at paras 56 to 59.
42 Timminco at para 72; Canwest Global at paras 49 to 50.
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services to the Applicants. Due to the highly regulated nature of the cannabis industry,

without the directors continuing to be engaged in this process there is a significant risk to

the value that might be recovered by SNDL through any other process that does not

involved the cooperation and support from the directors.

53. Under the KERP, 9 key employees will be entitled to aggregate payments in the

approximate amount of $655,000 pursuant to the terms and conditions of the KERP.*

54. The following factors shall be considered when deciding whether to approve a KERP:

a.

b.

whether the Monitor supports the KERP (to which great weight is attributed);

whether the beneficiaries of the KERP would consider other employment options
if the KERP were not secured by the KERP charge;

whether the continued employment of the beneficiaries are important for the

stability of the business and to enhance the effectiveness of the marketing process;

the employees’ history with the debtor and any special knowledge and skills they

possess;

the difficulty in finding a replacement to fulfil the responsibilities of the

beneficiaries;

whether the KERP is supported or consented to by secured creditors of the debtor;

and

whether the payment under the KERP is payable upon the completion of the

restructuring process.**

55. For the reasons that follow, the KERP and the KERP Charge ought to be approved in this

case:

a.

b.

the Applicants have developed the KERP with input from the Monitor;

the continued employment of the Eligible Participants is integral to the ability of the
Applicants to guide the business through these CCAA proceedings and preserve

value for stakeholders;

43 Second Arbuthnot Affidavit at paras 39 and 40.
44 Cinram at para 91, citing Grant Forest at paras 8 to 24; Canwest Global at para 50; Aralez Pharmaceuticals Inc,
Re, 2018 ONSC 6980 at para 29.
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c. the Eligible Participants have significant experience and specialized expertise that
cannot be replicated or replaced. The Eligible Participants include directors and
officers that are necessary and integral to the business and operations of Delta 9
continuing to operate in the normal course, including, but not limited to, preserving
Delta 9’s retail operations. In particular, Mr. Abuthnot IV is the only director and
person with the necessary security to allow Bio-Tech to operate in compliance with
its Health Canada License, and without him, it would be nearly impossible to
successfully complete the SISP for Bio-Tech without his continued involvement in

the operation of the business and in the SISP;

d. There is also recognition that these employees will likely have other, more certain
employment opportunities, and may be faced with significantly increased workload

during these CCAA proceedings;

e. the KERP has been designed to provide the necessary incentives for identified
employees to remain in their current positions throughout the CCAA proceedings

and the proposed SISP;

f. the KERP is designed to ensure a level of employee continuity and stability that

could otherwise be placed at risk by departure of any of the Eligible Participants;

g. the total payment to be made to the Eligible Participants occurs in two tranches:
the first on a designated date (as outlined in the Confidential Supplement) and the

second upon a sale or completion of restructuring of the applicable company;

h. the Applicants will not be able to maintain their operations during the SISP and
through to a successful closing of a transaction without offering these employees

an incentive; and

i. the KERP amounts are built into the Cash Flow Forecast and have been approved

by the Monitor and the Interim Lender.*®

56. The Monitor considered the proposed KERP terms against Court-approved KERPs in
cannabis industry insolvency proceedings since 2023 and has concluded that the quantum

and the terms of the proposed KERP are commercially reasonable in the circumstances.*¢

45 Second Arbuthnot Affidavit at paras 37 to 44; First Report at para 22 and 102.
46 First Report at para 102(g).
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57.

58.

59.

For reference, the Ontario Superior Court of Justice has approved charges to secure
payment in respect of a key employee retention plan in similar or larger amounts in CCAA

proceedings in the cannabis industry:

a. in Fire & Flower Holding Corp, Re, the Court approved a KERP charge of
$1,160,000;

b. in The Flowr Corporation, Re, the Court approved a KERP charge of $800,000;

and
c. in CannTrust Holdings, Re, the Court approved a KERP charge of $1,400,000.4

The terms of the KERP are supported by the Plan Sponsor, the party who is primarily
bearing the cost of the KERP at this time. Moreover, the KERP was an integral component
of the Restructuring Term Sheet that was negotiated at arms-length by the Plan Sponsor
and the Applicants and is part of the broader consideration for both the Applicants and the

Plan Sponsor to effect these restructuring proceedings.

The terms of the KERP are fair and reasonable in the circumstances and will provide an
incentive for the key employees to continue to perform their critical roles throughout the
restructuring process. Accordingly, it is appropriate for the Court to approve the KERP and

the payments to the key employees contemplated thereby.

D. The Initial Order Charges Should be Increased

60.

61.

Pursuant to the Initial Order, the Applicants obtained an Administration Charge in the
amount of $350,000 and a D&O Charge in the amount of $300,000. These amounts were
deemed reasonably necessary for the continued operations of the Applicants in the

ordinary course of business for the Initial Stay Period.

The Applicants are now seeking to increase these charges for the amounts reasonably

required during these CCAA Proceedings.

(1) Administration Charge

62.

The Applicants are seeking to increase the Administration Charge to $750,000.48

47 Fire & Flower Holdings Corp, Re, Amended and Restated Initial Order (15 June 2023) CV 23-00700581-00CL
(ONSC CL) at para 22; The Flowr Corporation, Re, Amended and Restated Initial Order (20 October 2022) CV-22-
00688966-00CL (ONSC CL) at para 41

48 Second Arbuthnot Affidavit at para 46.
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63.

64.

65.

An administration charge has been recognized as necessary to ensure the involvement of

the necessary professionals and to achieve the best possible outcome for stakeholders.*®

Section 11.52 of the CCAA expressly provides the Court with the jurisdiction to grant an
administration charge. The list of non-exhaustive factors to be considered when granting
an administration charge includes: (a) the size and complexity of the business being
restructured; (b) the proposed role of the beneficiaries of the charge; (c) whether there is
an unwarranted duplication of roles; (d) whether the quantum of the proposed charge
appears to be fair and reasonable; (v) the position of the secured creditors likely to be

affected by the charge; and (vi) the position of the monitor.*°

It is appropriate in the circumstances for the Court to approve the increased Administration

Charge, given that:

a. the Applicants’ business is highly regulated and subject to numerous statutory and

regulatory restrictions and requirements;

b. the beneficiaries of the Administration Charge have the requisite knowledge with
respect to those regulations and have, and will continue to, contribute to these

CCAA proceedings and assist the Applicants with their business;

c. each proposed beneficiary of the Administration Charge is performing distinct

functions and there is no duplication of roles;

d. the Monitor is supportive of the increased Administrative Charge and has
compared the quantum of the proposed amended charge with those in recent
CCAA proceedings and is satisfied that it is commercially reasonable and not ‘off-

market’ in the circumstances.®’

(2) D&O Charge

66.

In the Initial Order, the Applicants obtained a Directors’ Charge in the amount of $350,000
to secure the indemnity of the Directors & Officers for liabilities they may incur after the
commencement of the CCAA proceedings. The amount of the Directors’ Charge was

limited to the estimated exposure during the Initial Stay Period.

49 Walter Energy (Re), 2016 BCSC 107 at para 41 [Walter]; US Steel Canada Inc, 2014 ONSC 6145 at para 22.

50 Canwest Publishing Inc, 2010 ONSC 222 at para 54 [Canwest].

51 Second Arbuthnot Affidavit at paras 45 to 49; First Report at paras 106 to 107.

19


https://www.canlii.org/en/bc/bcsc/doc/2016/2016bcsc107/2016bcsc107.html?autocompleteStr=2016%20BCSC%20107%20&autocompletePos=1&resultId=f8b85e3f63854ff0a616ae2b90ae8c26&searchId=2024-07-20T19:59:48:956/cf61e7e1bc574cc196f911dd5a0f27e1
https://www.canlii.org/en/bc/bcsc/doc/2016/2016bcsc107/2016bcsc107.html?autocompleteStr=2016%20BCSC%20107%20&autocompletePos=1&resultId=f8b85e3f63854ff0a616ae2b90ae8c26&searchId=2024-07-20T19:59:48:956/cf61e7e1bc574cc196f911dd5a0f27e1#:%7E:text=%5B41%5D,charge%20being%20granted.
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc6145/2014onsc6145.html
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc6145/2014onsc6145.html#:%7E:text=It%20is%20both%20commonplace,at%20para.%2066.
https://www.canlii.org/en/on/onsc/doc/2010/2010onsc222/2010onsc222.html?autocompleteStr=2010%20ONSC%20222%20&autocompletePos=1&resultId=9ab751662b2d43de829d4525f9c288b0&searchId=2024-07-21T20:06:15:841/99832b164307498c8be0cf64c3539ead
https://www.canlii.org/en/on/onsc/doc/2010/2010onsc222/2010onsc222.html?autocompleteStr=2010%20ONSC%20222%20&autocompletePos=1&resultId=9ab751662b2d43de829d4525f9c288b0&searchId=2024-07-21T20:06:15:841/99832b164307498c8be0cf64c3539ead#:%7E:text=As%20to%20whether,in%20the%20jurisprudence.

67. The Applicants are now seeking to increase the D&O Charge to $900,000.% The Directors

and Officers will only be entitled to the benefit of the Directors’ Charge to the extent

existing insurance coverage is unavailable or insufficient, and it is anticipated that payroll

and sales tax liabilities will continue to be paid in the ordinary course.

68. Section 11.51 of the CCAA empowers the Court to grant a Directors’ Charge for the

purpose of ensuring continuity in operations by providing them with protections against

liabilities that could be incurred during the restructuring.%3

69. It is appropriate in the circumstances for the Court to approve the increase to the Directors’

Charge, given that:

a.

e.

f.

the Applicants require the active and committed involvement of the directors and
officers in order to continue business operations in the ordinary course and to

effectively execute the proposed restructuring;

the directors and officers have indicated that their continued service and
involvement in these CCAA proceedings is conditional upon the granting of the

Directors’ Charge;

the Directors’ Charge applies only to the extent that the directors and officers do

not have coverage under the D&O Policy;

the Directors’ Charge would only cover obligations and liabilities that the directors
and officers may incur after the commencement of the CCAA proceedings and

does not cover wilful misconduct or gross negligence;
the amount of the Directors’ Charge is reasonable in the circumstances; and

the Monitor is supportive of the Directors’ Charge.®*

E. The Requlatory Stay of the Licenses Should be Granted

70. Pursuant to the Amended and Restated Initial Order, the Applicants are seeking a stay in

respect of the Health Canada License and the Excise License to prevent a cancelation or

expiration of these licenses for the duration of the stay in the CCAA proceedings.

52 Second Arbuthnot Affidavit at para 8(vii).
53 Canwest Global at paras 45 to 48.
54 First Arbuthnot Affidavit at paras 241 to 242; First Report at para 111.
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71.

72.

73.

74.

Section 11.1 (2) of the CCAA provides that, subject to subsection (3), no order made under
section 11.02 (i.e. a stay of proceedings) affects a regulatory body’s investigation in
respect of the debtor company or an action, suit or proceeding that is taken in respect of
the company by or before the regulatory body, other than the enforcement of a payment
ordered by the regulatory body or the court.>® The exceptions in subsection (3) provide
that the court may order that subsection (2) does not apply to a regulatory body if, in the
court’s opinion: (a) a viable compromise or arrangement could not be made in respect of
the company if that subsection were to apply; and (b) it is not contrary to the public interest
that the regulatory body be affected by the order made under subsection 11.02, provided
the regulatory body and the persons likely affected by the order have notice.

Canadian courts in CCAA proceedings have granted regulatory stays over licenses where,
without them, the applicable regulators were likely to suspend or cancel licenses due to
the relevant parties having commenced CCAA proceedings.®” In doing so, Courts have
commented that to “permit the immediate termination of [a debtor company’s] licenses

would not avoid social and economic losses but amplify them.”%8

In Just Energy, the Honourable Justice McLeod of the Ontario Superior Court of Justice

stated:

More plainly put, the CCAA automatically stays enforcement of any
payments of money ordered by the regulator. It does not, however,
automatically stay other steps that a regulator may take against a
regulated entity. The court may nevertheless stay such other steps if it is
of the view that the failure to stay those other steps means that a viable
compromise or arrangement could not be made, provided that the
additional stay is not contrary to the public interest.®

Canadian courts have previously stayed the CRA from seeking to enforce its rights

through regulatory actions and estopped the CRA from rescinding or destroying products

55 CCAA, s. 11.1(2).
% CCAA, s. 11.02(2) and (3); Indiva Limited et al, Re (21 June 2024) CV-23-00722044-00CL (ONSC CL)

(Endorsement of J. Osborne) at paras 33 to 34.

57 Just Energy Corp, Re, 2021 ONSC 1793 at para 87 [Just Energy]; Original Traders Energy Ltd, initial order issued

January 31, 2023 [CV-23-00693758-00CL] (ONSC CL) at para 19; Heritage Cannabis, Re, amended and restated

initial order [CV-24-00717664-00CL] (ONSC CL) [Heritage ARIO] at para 48.
58 Just Energy at para 87.
59 Just Energy at para 79.
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75.

76.

related to an excise license for the duration of a cannabis company’s protection under an

insolvency regime in order to maintain the status quo.®°

In Tantalus, the Superior Court of British Columbia considered its jurisdictional authority
to issue mandamus against the CRA in NOI proceedings involving a cannabis company.
Justice Fitzpatrick held that absent exceptional circumstances, it is not for provincial courts
to order public bodies to act in a specific direction to which the legislator has been given
a specific mandate.®” However, Justice Fitzpatrick concluded that exceptional
circumstances existed which warranted a stay of the debtor company’s license pursuant

to the Excise Act given that, among other things:

a. the mere filing of insolvency proceedings does not lead to a conclusion that the
debtor does not have sufficient financial resources to conduct its business in a
responsible manner pursuant to section 2(2)(c)(i) and (e) of the Regulations

Respecting Excise Licenses and Registrations;

b. the cash flow projections provided that the CRA would be paid any excise tax that

was required to be paid during the proceedings; and

c. the preservation of value of the debtor company’s inventory meant that the debtor
company would possibly be in a position to make some form of payment to its

unsecured creditors.?

The ruling in Tantalus has been adopted by Canadian Courts in subsequent CCAA

proceedings involving cannabis companies:

a. InBZam Ltd. et al, Re, Justice Osbourne of the Ontario Superior of Justice granted
a regulatory stay over excise licenses of a debtor company on the basis that “[t]he
cannabis licenses of the Applicants are among their most valuable assets. Just as
importantly, they are required to permit the Applicants to continue operating their
underlying business. The expiry or cancellation of licenses will suspend or

terminate completely the operation and delivery of products by the Applicants with

60 Tantalus Labs Ltd, Re, 2023 BCSC 1450; Aleafia Health Inc., SISP approval order issued August 22, 2023 [CV-23-

00703350-00CL] (ONSC CL); BZAM Initial Order at para 44 and 49; Heritage ARIO at para 37. Indiva Limited,
amended and restated initial order issued June 21, 2024 [CV-24-00722044-00CL] (ONSC CL) at para 51.

61 Tantalus at para 31 to 33; citing Mignault Perrault (Succession de) ¢ Hudson (Ville d’), 2010 QCCA 2108.
62 Tantalus at paras 34 to 38.
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the result that the ability of the Applicants to restructure or continue as a going

concern business will in all probability be eliminated”.®3

b. In Aleafia Health Inc, et al, Re, Justice Conway of the Ontario Superior Court of
Justice granted a regulatory stay over excise licenses of a debtor company. In
doing so, Justice Conway held that such an order was consistent with the status
quo orders in Just Energy, Abbey Resources, Original Traders, and Tantalus and
would “mitigate the risk of destruction of value that revoking the Licenes would

have on the business.”%

77. The Applicants’ cannabis licenses (the “Licenses”) are among the Applicants’ most
valuable assets and are required to permit the Applicants to continue to operate their
underlying business in the normal course.® If the Licenses lapse or are cancelled, the
Applicants’ operation and delivery of cannabis products will need to be halted or
suspended.®® Accordingly, the lapsing or cancellation of the Licenses would terminate
their ability to restructure or continue as a going-concern business. Without the stability of
customer contracts that the Applicants have developed, they would lose vital revenue
streams, threatening their viability and frustrating the fundamental purpose of these

insolvency proceedings.®’

78. Additionally, if Bio-Tech’s Licenses are cancelled or its operations are interrupted during
the marketing process to be conducted under the SISP, any such interruptions could have
significant negative impact on the value to be obtained for the stakeholders of Bio-Tech in
the SISP.

79. As of the filing of the Applicants’ application materials, the Applicants are current on the
Excise Duty Payment and the Monthly Arrears Payment and the projections in the Cash
Flow Statements provide that the CRA will be paid any excise tax that is required to be
paid as a results of any sales of inventory during the CCAA Proceedings. Accordingly,
Heath Canada and the CRA are not prejudiced by a provision granting the requested relief

to maintain the status quo in respect of the licenses.

63 BZam Ltd, Re, (28 Feb 2024) CV-24-00715773-00CL (ONSC CL) (Endorsement of J. Osborne) at para 48.

64 Aleafia Health Inc, Re, (22 Aug 2023) CV-23-00703350-00CL (ONSC CL) (Endorsement of J. Conway) at para 5.
85 Second Supplemental Arbuthnot Affidavit at paras 20 to 22.

8 Second Supplemental Arbuthnot Affidavit at para 21.

67 First Arbuthnot Affidavit at para 243; Second Supplemental Arbuthnot Affidavit at paras 20 to 22.
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F. The CRO Should be Appointed

80.

81.

82.

83.

The Applicants seek the appointment of Mark Townsend as the CRO pursuant to the terms
and conditions set out in the CRO Engagement contained at Confidential Appendix B to
the First Report.5®

The CRO Engagement provides that the CRO shall be responsible for, among other
things:

a. assisting with the restructuring generally;

b. communicating with and providing information to the Monitor and the Plan Sponsor

in furtherance of the CCAA Proceedings;
c. managing key stakeholder communications and information requests;

d. assisting the Applicants in carrying out the terms of the Restructuring Term Sheet,
all applicable Orders of the Court and the Applicants’ plan of arrangement, if

approved;
e. participating in the Applicants’ management and executive team;
f. assisting with the administration of financing and related matters;
g. reviewing planned disbursements throughout the course of the restructuring; and
h. such other services as requested by the Applicants.®®

This Court has the jurisdiction to approve the engagement of a CRO pursuant to section
11.52 of the CCAA.” Courts frequently appoint a chief restructuring officer in order to
provide expertise to assist the debtors in achieving the objectives of the CCAA, to assist
the debtor's management in dealing with a crisis situation, and to allow management to

focus on the debtor’s continued operation.”

The proposed CRO, Mr. Townsend, has extensive restructuring advisory experience and

experience in the cannabis in the cannabis industry, and in the course of his duties as the

%8 First Report at Confidential Appendix B.

89 ibid.

0 payless ShoeSource Canada Inc. et al, Re, 2019 ONSC 1215 at para 33 [Payless ShoeSource]; Walter Energy at

paras 39 to 43.
™ Pascan Aviation Inc., Re, 2015 QCCS 4227 at paras 57 to 58; Walter Energy at para 35; JTI-Macdonald Corp., Re,

2019 ONSC 1625 at para 26.
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84.

85.

86.

87.

financial advisor to the Plan Sponsor, has become uniquely familiar with the Delta 9
Group’s business.”? He has been engaged by the Applicants since January 2024 and has
completed significant review of the Applicants’ financial performance and valuation of the
business.” Mr. Townsend is uniquely positioned to guide the Delta 9 Group through the

restructuring process into the SISP.

In these circumstances, the Applicant sand the Monitor are of the view that the
appointment of Mr. Townsend as chief restructuring officer will assist the Applicants in
achieving their objective in their restructuring including, among other things: (a) working
with the Monitor to stabilize operations; (b) assisting with the successful implementation
of the SISP; and (c) providing guidance and expertise throughout the course of these

proceedings.

The CRO Engagement and the ARIO provide the CRO with certain protections from
liability in the execution of his duties. The appointment of a CRO is often accompanied by

certain protections from liability, in a similar manner to court-appointed monitors.”

Providing certain protections in the proposed Order will ensure that the proposed CRO
can assist with the management and oversight of the Applicants’ day to day business and

overall restructuring efforts, particularly throughout the implementation of the SISP.

The Monitor supports the appointment of Mr. Townsend as CRO."®

G. The Plan Sponsor Protection Charge Should be Approved

88.

89.

This Court has jurisdiction to approve the Plan Sponsor Protection Charge pursuant to
section 11 of the CCAA, which provides the authority for the Court to make any order it

sees fit to achieve the goal of the legislation.”

Canadian Courts have frequently approved break fees and expenses in favour of stalking
horse bidders in insolvency proceedings.”” In that context, the break fees are designed to
compensate the stalking horse bidder for the cost and risk incurred in putting together the

bid, as well as an additional premium over said expenses to account for the “price of

72 Townsend Affidavit at paras 14 to 20.
73 Townsend Affidavit at para 17.
7% |ICR Commercial Real Estate (Regina) Ltd. v Bricore Land Group Ltd., 2007 SKQB 121 at para 19.

75 First Report at paras 38 to 39.
76 CCAA, s. 11.
7 Danier Leather Inc, Re, 2016 ONSC 1044 at para 45 [Danier]; Green Growth Brands Inc, Re, 2020 ONSC 3565 at

para 52 [Green Growth].
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90.

91.

92.

93.

94.

95.

stability”.”® The same rationale applies equally to plan sponsors who incur cost and risk

associated with putting forward a proposed plan of arrangement or compromise.

The Plan Sponsor has entered into the Restructuring Term Sheet and agreed to provide
the Interim Financing Facility to not only fund the Applicants ongoing business operations

during these CCAA Proceedings, but also to repay in full the SNDL Mezzanine Debt.”®

In light of the SNDL Demands and absent the stability of the Restructuring Term Sheet,
the Applicants would be left to source a transaction in a relatively short timeframe that
would not only have to repay all indebtedness owing to SNDL, but also provide value to
the Applicants’ unsecured creditors and shareholders, something the Applicants were

unable to do previously.®

The Break Fee has been negotiated with the Plan Sponsor to protect the Plan Sponsor
from the risk that it will not be compensated for engaging in the significant negotiations
and discussions with the Delta 9 Group to formulate the proposal contained in the Plan

Sponsor Term Sheet after such terms are exposed in a public process.®'

The reasonableness of break fees and expense reimbursements are subject to the
exercise of the applicants’ business judgment, so long as they lie within a range of

reasonable alternatives.??

The Monitor has reviewed bid protections approved by Canadian courts in insolvency
proceedings for the cannabis industry since 2023 and believes the Break Fee to be: (i)
customary; (ii) reasonable in the circumstances and within the range of reasonable bid

protections in comparable restructuring proceedings.®

The Applicants submit that the Break Fee is in an amount such that it will not create
uncertainty or discourage interested parties from participating in the SISP or putting

forward their own plan of arrangement or compromise.

8 Danier at para 41.

79 Second Arbuthnot Affidavit at para 20.

80 Second Arbuthnot Affidavit at para 21.

81 Second Arbuthnot Affidavit at para 23.

82 Cannapiece Group Inc v Carmela Marzili, 2022 ONSC 6379 at para 5.

83 First Report at para 36.
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96.

97.

The Applicants request that the Court grant a charge over the Property in favour of the
Plan Sponsor as security for payment of the Break Fee. Similar charges for bid protection

have been commonly granted by Canadian CCAA courts.3

The Applicants will return to Court to seek approval of the Plan Sponsor Term Sheet and

are not seeking approval of same at this time.

H. The SISP Order Should be Approved

98.

99.

100.

101.

It is well recognized that the Court has jurisdiction to approve a sales process in relation
to a CCAA debtor’s business and assets, prior to the development (or in the absence) of

a plan of compromise and arrangement.®

In Nortel, the Ontario Superior Court of Justice identified a number of factors to consider

when determining whether to authorize a sales process, including:
a. whether a sales transaction is warranted at the time;
b. whether the sale will benefit the whole “economic community”;

c. whether any of the debtors’ creditors have a bona fide reason to object to a sale

of the business; and
d. whether there is a better viable alternative.8®

Canadian courts have applied the foregoing factors in considering applications to approve

sales processes in the cannabis industry in a number of CCAA matters.®’

In Brainhunter Inc., Re, the Ontario Superior Court of Justice noted that the factors in
section 36 of the CCAA directly apply only in the context of the approval of a sale, as
opposed to the sales process.® Nevertheless, the Nortel criteria should be evaluated in
light of considerations that may apply when seeking the eventual approval for a concluded
sale pursuant to section 36, and the Court can consider: (a) whether the proposed SISP

is likely to satisfy the requirement that the process be fair and the best price has been

84 See, i.e., Loyaltyone, at para. 13; Loyaltyone Co, Re, (20 Mar 2023) CV-23-00696017-00CL (ONSC CL), SISP
Approval Order at para 13; Just Energy (Re), (August 18, 2022) CV-21-00658423-00CL (ONSC CL), SISP Approval
Order at para. 10.

85 CCAA, s. 11 and 36; Nortel Networks Corp, Re (2009), 55 CBR (5™) 229 (ONSC CL) at para 48 [Nortel].

86 Nortel at para 49.

87 Green Growth at para 61; Fire & Flower Holdings Corp, et al, (21 June 2023) CV-23-00700581-00CL (ONSC CL)
(Endorsement of J. Osborne); BZAM Ltd., Re, [BZAM)] (8 March 2024) CV-24-00715773-00CL (ONSC CL)

(Endorsement of J. Osborne);

88 Brainhunter Inc, Re, 2009 CanLll 72333 (ONSC) at paras 16 to 17 [Brainhunter].
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obtained; (b) the Monitor is supportive of the SISP; (c) the extent to which creditors were

consulted; and (d) any other relevant factors.
102. In other CCAA cases, Canadian courts have also considered the following factors:
a. the fairness, transparency, and integrity of the proposed process;

b. the commercial efficacy of the proposed process in light of the specific

circumstances; and

c. whether the sales process will optimize the chances, in the particular

circumstances of securing the best possible price for the assets up for sale.®®

103. The Nortel criteria are satisfied in the circumstances and the Court ought to approve the
SISP, given that:

a. the SISP was developed by the Applicants in consultation with the Monitor. It is
intended to provide a fair and reasonable process to canvass the market to obtain
the best possible result for stakeholders®. The Monitor has also advised that it is
likely to engage sales advisors to help support the SISP as well as to source all
possible available transactions to monetize that component of the Delta 9 Group

for the highest possible value;®

b. a sale in respect of the business and assets of Bio-Tech will benefit the whole
community with an economic interest by providing a going-concern solution for the
Applicants, thereby potentially preserving the jobs of the Applicants’ employees,
as well as critical economic relationships with multiple suppliers, regulators, and
other stakeholders. Moreover, it is necessary and urgent for the preservation of
value of the Applicants’ business that the Applicants complete a going-concern

solution and conclude these proceedings;®

c. the Applicants do not believe there is any bona fide reason for their creditors to
object to the sale of the business of the Bio-Tech or the need to undertake a SISP;

and

89 Walter Energy at paras 20 to 21; CCM Master Qualified Fund v Blutip Power Technologies, 2012 ONSC 1750 at
para 6; Fire & Flower Holdings Corp, et al, (21 June 2023) CV-23-00700581-00CL (ONSC CL) (Endorsement of J.
Osborne); at paras 17 and 26 to 29.

9 Second Arbuthnot Affidavit at paras 60 and 62.

91 First Report at para 86.

92 Second Report at para 9.
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104.

105.

106.

d. there is no other viable alternative for the Bio-Tech business to the SISP.

In anticipation of the criteria that may eventually have to be satisfied under section 36 of
the CCAA for approval of the Successful Bid, the Applicants submit that the proposed
SISP is fair, transparent, and objective. In consultation with the Monitor, the Applicants
have set the applicable timelines and terms of the SISP with a view to providing sufficient

time to allow interested parties to fully participate in the SISP.

The Monitor has compared the duration of the SISP with those in recent insolvency
proceedings in the cannabis industry and is satisfied that the proposed timeframe for the

SISP is comparable and commercially reasonable in the circumstances.®?

The SISP should be approved as the Applicants are insolvent, unable to indefinitely
continue operations in their current state and must restructure to preserve their business.
There is insufficient capital to meet Delta 9’s debt obligations while funding the operations
of Bio-Tech that continue to operate at a significant loss.® A sale of the Bio-Tech business
(which is a cash-flow negative component of the larger Delta 9 Group) will maximize value
for the Applicants’ stakeholders, either through allowing the business to continue as a
going-concern or through ascribing fair market value to the business and the assets of
Bio-Tech. The broad flexibility afforded by the SISP is designed to solicit the highest value
available for the Bio-Tech Property and Business and to alleviate Delta 9’s significant debt

obligations of Bio-Tech, for the benefit of all stakeholders.

Claims Process Order Should be Granted

107.

108.

Section 11 of the CCAA gives the Court authority to grant any order it considers
appropriate in the circumstances, including the ability to approve a process to solicit and

determine claims against a debtor company and/or its directors and officers.%

Canadian Courts routinely approve claims processes, including those providing for a

‘reverse’ claims process (as is the case here), in CCAA proceedings, is “well accepted”.%

93 First Report at para 82.

% First Arbuthnot Affidavit at para 16.

9% CCAA, s. 11.

9% Re ScoZinc Ltd, 2009 NSSC 136 at para 25; Re Toys “R” Us (Canada) Ltd, 2018 ONSC 609 at para 8; Re US
Steel Canada Inc, 2017 ONSC 1967 at paras 5-6.
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Claims processes and claims bar dates allow a debtor company to “determine the universe

of claims” against it and/or its directors and officers.®”

109. It is appropriate for the Court to exercise its discretion to approve the Claims Procedure

and the Claims Procedure Order given that:

a.

the Claims Procedure is intended to provide a comprehensive, fair and expeditious
means of identify, quantifying and resolving Claims against the Applicants and their

Directors and Officers;

the Claims Procedure was developed in consultation with the Monitor, and the

Monitor supports approval of the Claims Procedure;

the ‘reverse’ claims process was designed to streamline the Claims Procedure for

Claimants and the Applicants, and provides for appropriate flexibility;

the Claims Procedure will assist the Applicants with the developments of its
restructuring strategy, including determining the classes and quantum for all

creditors, and help facilitate an orderly exit from the CCAA Proceedings;

the proposed Bar Dates are fair and reasonable in the circumstances, were
selected by the Applicants in consultation with the Monitor, and provide sufficient

time for potential Claimants to submit and/or dispute their Claims;

the direct notification and publication of notice to potential Claimants will make the

Claims Procedure widely distributed and publicized; and

in the event that disputed Claims cannot be resolved, the Claimants may apply to

the Court for an order resolving the dispute.®®

110. The proposed Claims Procedure Order satisfies the overarching purpose of claims

processes generally: “to streamline the resolution of the multitude of claims against an

insolvent debtor in the most time sensitive and cost-effective manner”.%°

111. For these reasons, the proposed Claims Procedure Order is fair, reasonable, and

appropriate in the circumstances and should be approved by the Court.

97 Timminco Limited (Re), 2014 ONSC 3393 (“Timminco”) at para 43; Re Aralez Pharmaceuticals, (October 10,

2018), Ont SCJ (Commercial List), Court File No. CV18-603054-00CL (Claims Procedure Order); Re Timminco,
(June 15, 2012), Ont SCJ (Commercial List), Court File No. CV-12-9539-00CL (Claims Procedure Order).

98 Second Arbuthnot Affidavit at paras 69 to 73; First Report at para 87.

99 Canwest Global Communications Corp, 2011 ONSC 2215 at para 40.
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J. The Confidential Appendices to the First Report Should be Sealed

112.

113.

114.

115.

116.

117.

V.

118.

The Applicants request to seal the Confidential Appendices to the First Report of the
Monitor, dated July 18, 2024 (the “Confidential Appendices”).

Pursuant to Part 6, Division 4 of the Alberta Rules of Court, AR 124/2010, the Court has
the discretionary authority to order that a document filed in a civil proceeding is

confidential, may be sealed, and not form part of the public record of the proceedings.'®

A sealing order may be granted where the applicant demonstrates that: (a) Court
openness poses a serious risk to an important public interest; (b) the order sought is
necessary to prevent this serious risk to the identified interest because reasonably
alternative measures will not prevent this risk; and (c) as a matter of proportionality, the

benefits of the order outweigh its negative effects."!

The Confidential Appendices contain commercially sensitive information, including details
of the payments to be made to the Key Employees under the terms of the KERP and the
confidential CRO Engagement, that in the hands of the public, could have a material and
negative impact on efforts to restructure the Applicants’ business in a manner that

maximizes realization for stakeholders in a CCAA proceeding. %2

The proposed form of Sealing Order contemplates that the Order will remain in place only
until January 24, 2025. For that reason, the salutary effects of a sealing order outweigh

any negative effects to the principles of Court openness.

The proposed Sealing Order is the least restrictive and prejudicial alternative to prevent

the dissemination of commercially sensitive information.

RELIEF SOUGHT

The Applicants submit that they have met all of the qualifications required to obtain the
requested relief and respectfully request that this Court grant the proposed form of Initial
Order.

100 Rules of Court, AR 124/2010, Part 6, Division 4.
101 Sherman Estate v Donovan, 2021 SCC 25 at para 38.

192 Second Arbuthnot Affidavit at paras 74 and 75.
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ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 22" DAY OF JULY, 2024.

MLT AIKINS LLP

A4y

Ryan Zahara/Kaitlin Ward
Counsel for the Delta 9 Group

32



LIST OF AUTHORITIES

A. Legislation

1.

Companies’ Creditors Arrangement Act, RSC 1985, ¢ C-36

B. Case Law

-_—

© © N oo o bk~ w0 D

=
- O

12.
13.
14.

15.

16.
17.
18.
19.
20.
21.
22.
23.

Century Services Inc v Canada (AG), 2010 SCC 60

Target Canada Co, Re, 2015 ONSC 303

Cinram International Inc, Re, 2012 ONSC 3767

Canwest Global Communications Corp., Re, ;[2009] OJ No. 4286 (ONSC CL)
Grant Forest Products Inc, Re, 2009 CanLlIl 42046 (ONSC)

Timminco Ltd, Re, 2012 ONSC 506

Aralez Pharmaceuticals Inc, Re, 2018 ONSC 6980

Walter Energy (Re), 2016 BCSC 107

US Steel Canada Inc, 2014 ONSC 6145

. Canwest Publishing Inc, 2010 ONSC 222
. Indiva Limited et al, Re (21 June 2024) CV-23-00722044-00CL (ONSC CL)

(Endorsement of J. Osborne).
Just Energy Corp, Re, 2021 ONSC 1793
Tantalus Labs Ltd, Re, 2023 BCSC 1450

BZam Ltd, Re, (28 Feb 2024) CV-24-00715773-00CL (ONSC CL) (Endorsement of J.
Osborne)

Aleafia Health Inc, Re, (22 Aug 2023) CV-23-00703350-00CL (ONSC CL) (Endorsement
of J. Conway)

Payless ShoeSource Canada Inc. et al, Re, 2019 ONSC 1215

Pascan Aviation Inc., Re, 2015 QCCS 4227

JTI-Macdonald Corp., Re, 2019 ONSC 1625

ICR Commercial Real Estate (Regina) Ltd. v Bricore Land Group Ltd., 2007 SKQB 121
Danier Leather Inc, Re, 2016 ONSC 1044

Green Growth Brands Inc, Re, 2020 ONSC 3565
Cannapiece Group Inc v Carmela Marzili, 2022 ONSC 6379
Nortel Networks Corp, Re (2009), 55 CBR (5'") 229 (ONSC CL)

33


https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html?autocompleteStr=Companies%20Creditors%20&autocompletePos=1&resultId=19ef2efb2eba4eb9ac24c75258960475&searchId=2024-06-28T14:55:42:546/f3fa3336d3c84642a348bc961f52347b
https://www.canlii.org/en/ca/scc/doc/2010/2010scc60/2010scc60.html?autocompleteStr=2010%20SCC%2060%20&autocompletePos=1&resultId=451ac32d574a4750b88ff9753d4fc086&searchId=2024-07-20T19:41:45:734/2c897080a6f64881aa52360531ea6e3c
https://www.canlii.org/en/on/onsc/doc/2015/2015onsc303/2015onsc303.html?autocompleteStr=2015%20ONSC%20303&autocompletePos=1&resultId=719a2b29cf8943dca097f3adc5df6a66&searchId=2024-07-20T19:42:56:663/f12dc04fedd8482eb8d7b73f30bb13d9
https://www.canlii.org/en/on/onsc/doc/2012/2012onsc3767/2012onsc3767.html?autocompleteStr=2012%20ONSC%203767&autocompletePos=1&resultId=c201d16a0114431b9e69694b4cce1015&searchId=2024-07-20T19:45:32:729/11718151445744a6b1164defb770ddd3
https://www.canlii.org/en/on/onsc/doc/2009/2009canlii55114/2009canlii55114.html
https://www.canlii.org/en/on/onsc/doc/2009/2009canlii42046/2009canlii42046.html?autocompleteStr=Grant%20Forest%20Products%20I&autocompletePos=2&resultId=c36d240735594fc59caeaf249bb0d10e&searchId=2024-07-20T19:51:50:693/213116d20f1e4797a3fe29f8385087ee
https://www.canlii.org/en/on/onsc/doc/2012/2012onsc506/2012onsc506.html?resultIndex=1&resultId=4fe606672c624c95a6efac90cd99b0ba&searchId=2024-07-20T19:52:59:884/3f5d9646efcb49fba259004e8bb23ff0
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc6980/2018onsc6980.html?autocompleteStr=2018%20ONSC%206980%20&autocompletePos=1&resultId=7a802204dd554dda967d19327f96eb17&searchId=2024-07-20T19:58:15:329/1366b30d26f04ec6a91ac8f71191cf73
https://www.canlii.org/en/bc/bcsc/doc/2016/2016bcsc107/2016bcsc107.html?autocompleteStr=2016%20BCSC%20107%20&autocompletePos=1&resultId=f8b85e3f63854ff0a616ae2b90ae8c26&searchId=2024-07-20T19:59:48:956/cf61e7e1bc574cc196f911dd5a0f27e1
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc6145/2014onsc6145.html
https://www.canlii.org/en/on/onsc/doc/2010/2010onsc222/2010onsc222.html?autocompleteStr=2010%20ONSC%20222%20&autocompletePos=1&resultId=9ab751662b2d43de829d4525f9c288b0&searchId=2024-07-21T20:06:15:841/99832b164307498c8be0cf64c3539ead
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.pwc.com/ca/en/car/indiva/assets/indiva-012_240624.pdf
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc1793/2021onsc1793.html?autocompleteStr=2021%20ONSC%201793&autocompletePos=1&resultId=8de62f7f84b7423f9759ee8d46dbf626&searchId=2024-07-01T12:58:43:831/e87a9825b8fa4322b3284c04845e5aba
https://www.canlii.org/en/bc/bcsc/doc/2023/2023bcsc1450/2023bcsc1450.html?autocompleteStr=Tantalus%20Labs%20Ltd.%20&autocompletePos=1&resultId=97e9830e85bc477d82cd79271394d5bd&searchId=2024-06-28T19:44:57:914/10cc78bc574e4278837b1c530bcef37d
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/http:/cfcanada.fticonsulting.com/bzam/docs/BZAM%20Ltd%20Endorsement%20February%2028%202024%20(007).pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/http:/cfcanada.fticonsulting.com/bzam/docs/BZAM%20Ltd%20Endorsement%20February%2028%202024%20(007).pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.ksvadvisory.com/docs/default-source/insolvency-case-documents/aleafia-health/ccaa-proceedings/court-orders/endorsement-of-justice-conway-dated-august-22-2023.pdf?sfvrsn=9a35c369_1
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.ksvadvisory.com/docs/default-source/insolvency-case-documents/aleafia-health/ccaa-proceedings/court-orders/endorsement-of-justice-conway-dated-august-22-2023.pdf?sfvrsn=9a35c369_1
https://www.canlii.org/en/on/onsc/doc/2019/2019onsc1215/2019onsc1215.html?autocompleteStr=2019%20ONSC%201215&autocompletePos=1&resultId=72e49239484d494a9db3b0bd003ab04f&searchId=2024-07-21T20:21:09:871/8289cca1de3e4b6ca69953442b6da2f6
https://www.canlii.org/en/qc/qccs/doc/2015/2015qccs4227/2015qccs4227.html?autocompleteStr=2015%20QCCS%204227&autocompletePos=1&resultId=794a04418f514ae69c9aac9a0bad81bb&searchId=2024-07-21T20:24:19:284/ad20ec311abd47c4928938f022e00967
https://www.canlii.org/en/on/onsc/doc/2019/2019onsc1625/2019onsc1625.html?autocompleteStr=2019%20ONSC%201625&autocompletePos=1&resultId=97dbd016b64540d384e8cc3bbb955d73&searchId=2024-07-21T20:25:24:854/91b29e41464d42a0a2f3807f075cbaea
https://www.canlii.org/en/sk/skqb/doc/2007/2007skqb121/2007skqb121.html?autocompleteStr=2007%20SKQB%20121&autocompletePos=1&resultId=e326d4537e8040d6b86b261aba6a3722&searchId=2024-07-22T10:21:58:229/395222502ffa40a691a538dcdd759f8d
https://www.canlii.org/en/on/onsc/doc/2016/2016onsc1044/2016onsc1044.html?autocompleteStr=2016%20ONSC%201044&autocompletePos=1&resultId=052ba18e958641d1a649e06e98e60f31&searchId=2024-07-21T20:29:05:130/6b0032c7b1c34285860e7cc3edfca8d3
https://www.canlii.org/en/on/onsc/doc/2020/2020onsc3565/2020onsc3565.html?autocompleteStr=2020%20ONSC%203565&autocompletePos=1&resultId=cd90c602699c4dba9fec6b16f3cefbf4&searchId=2024-07-21T20:31:18:003/37171ecc02f34a05aa276144363bab1f
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc6379/2022onsc6379.html?autocompleteStr=2022%20ONSC%206379&autocompletePos=1&resultId=35a849e414b14c39b0df0dbb6c501578&searchId=2024-07-21T19:53:49:960/d666e482bd06455d804ec4bc61362034
https://www.canlii.org/en/on/onsc/doc/2009/2009canlii39492/2009canlii39492.html?autocompleteStr=nortel%20networks%20corp%2C%20&autocompletePos=2&resultId=8a10388d9eda464095b525f8f566e4b1&searchId=2024-07-21T20:39:01:214/7e70b34a17f64147b6158c756c6610a4

24.

25.

26.
27.
28.
29.
30.
31.
32.
33.

Fire & Flower Holdings Corp, et al, (21 June 2023) CV-23-00700581-00CL (ONSC CL)
(Endorsement of J. Osborne);

BZAM Ltd., Re, (8 March 2024) CV-24-00715773-00CL (ONSC CL) (Endorsement of J.
Osborne)

Brainhunter Inc, Re, 2009 CanLll 72333 (ONSC)

CCM Master Qualified Fund v Blutip Power Technologies, 2012 ONSC 1750
Re ScoZinc Ltd, 2009 NSSC 136

Re Toys “R” Us (Canada) Ltd, 2018 ONSC 609

Re US Steel Canada Inc, 2017 ONSC 1967

Timminco Limited (Re), 2014 ONSC 3393

Canwest Global Communications Corp, 2011 ONSC 2215

Sherman Estate v Donovan, 2021 SCC 25

. Court Orders

1.

10.

Fire & Flower Holdings Corp, Re, Amended and Restated Initial Order (15 June 2023)
CV 23-00700581-00CL (ONSC CL)

The Flowr Corporation, Re, Amended and Restated Initial Order (20 October 2022) CV-
22-00688966-00CL (ONSC CL)

Original Traders Energy Ltd, initial order issued January 31, 2023 [CV-23-00693758-
00CL] (ONSC CL)

Heritage Cannabis, Re, amended and restated initial order [CV-24-00717664-00CL]
(ONSC CL)

Aleafia Health Inc., SISP approval order issued August 22, 2023 [CV-23-00703350-
00CL] (ONSC CL)

Indiva Limited, amended and restated initial order issued June 21, 2024 [CV-24-
00722044-00CL] (ONSC CL)

Loyaltyone Co, Re, (20 Mar 2023) CV-23-00696017-00CL (ONSC CL), SISP _Approval
Order at

Just Energy (Re), (August 18, 2022) CV-21-00658423-00CL (ONSC CL), SISP Approval
Order

Re Aralez Pharmaceuticals, (October 10, 2018), Ont SCJ (Commercial List), Court File
No. CV18-603054-00CL (Claims Procedure Order)

Re Timminco, (June 15, 2012), Ont SCJ (Commercial List), Court File No. CV-12-9539-
00CL (Claims Procedure Order).

34


chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/http:/cfcanada.fticonsulting.com/fireandflower/docs/CV-23-00700581-00CL%20Fire%20&%20Flower%20Endorsement%20corr%20June%2021%2023.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/http:/cfcanada.fticonsulting.com/bzam/docs/CV-24-00715773-00CL%20BZAM%20Ltd.%20Endorsement%20Mar%208%2024%20(004).pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/http:/cfcanada.fticonsulting.com/bzam/docs/CV-24-00715773-00CL%20BZAM%20Ltd.%20Endorsement%20Mar%208%2024%20(004).pdf
https://www.canlii.org/en/on/onsc/doc/2009/2009canlii72333/2009canlii72333.html?autocompleteStr=2009%20CanLII%2072333&autocompletePos=1&resultId=559a841715ba43b98dcbed133c6b3a83&searchId=2024-07-21T20:41:32:594/5088b97f666c420f91a3c11930360d28
https://www.canlii.org/en/on/onsc/doc/2012/2012onsc1750/2012onsc1750.html?autocompleteStr=2012%20ONSC%201750&autocompletePos=1&resultId=79543c2d8f4343e5b7b8cb6ea6351274&searchId=2024-07-21T20:44:14:954/623ddb92801a495282ae5c5b5f7d8bab
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/http:/cfcanada.fticonsulting.com/fireandflower/docs/CV-23-00700581-00CL%20Fire%20&%20Flower%20Endorsement%20corr%20June%2021%2023.pdf
https://www.canlii.org/en/ns/nssc/doc/2009/2009nssc136/2009nssc136.html?autocompleteStr=2009%20NSSC%20136&autocompletePos=1&resultId=d254806153b64f6a9a9a5563d91eb775&searchId=2024-07-21T20:49:30:291/ffdf3ce4a4a34c28af273f8bb28c1e33
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc609/2018onsc609.html?autocompleteStr=2018%20ONSC%20609&autocompletePos=1&resultId=69bd726671d543dda1f3ba5ce119ebd5&searchId=2024-07-21T20:50:39:141/b87ae4c192a54755905cdce82b8605a2
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc1967/2017onsc1967.html?autocompleteStr=2017%20ONSC%201967&autocompletePos=1&resultId=7d860ea58026495a807bfb8191018d2b&searchId=2024-07-21T20:51:49:271/0dc923eb67fc447e9eb275c3f600e65f
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc3393/2014onsc3393.html?autocompleteStr=2014%20ONSC%203393&autocompletePos=1&resultId=a3e23d997fc04b4ba53d1a5c2b3b7b36&searchId=2024-07-21T20:53:01:468/fb845911428144d280509654e23512bd
https://www.canlii.org/en/on/onsc/doc/2011/2011onsc2215/2011onsc2215.html?autocompleteStr=2011%20ONSC%202215%20&autocompletePos=1&resultId=a337159d4225432dab24328a5cfa8e64&searchId=2024-07-21T20:57:49:063/9ec2cd9ad6084329b1568a3ac234674e
https://www.canlii.org/en/ca/scc/doc/2021/2021scc25/2021scc25.html?autocompleteStr=2021%20SCC%2025&autocompletePos=1&resultId=85adaa0e3831413a96ac630401c500ed&searchId=2024-07-11T11:14:51:083/c8f26273cc0b45d097ea24ae28231542
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/http:/cfcanada.fticonsulting.com/fireandflower/docs/CV-23-00700581-00CL%20Fire%20Flower%20ARIO%20June%2015%2023.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/documentcentre.ey.com/api/Document/download?docId=36345&language=EN
https://kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/original-traders-energy-group/initial-order-2023-01-30.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/heritage-group/amended-and-restated-initial-order-2024-04-11.pdf
https://www.ksvadvisory.com/docs/default-source/insolvency-case-documents/aleafia-health/ccaa-proceedings/court-orders/sisp-order-dated-august-22-2023.pdf?sfvrsn=43c6e7bd_1
https://www.pwc.com/ca/en/car/indiva/assets/indiva-013_240624.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.ksvadvisory.com/docs/default-source/insolvency-case-documents/loyaltyone/ccaa-proceedings/court-orders/sisp-approval-order-dated-march-20-2023.pdf?sfvrsn=cb610c26_8
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.ksvadvisory.com/docs/default-source/insolvency-case-documents/loyaltyone/ccaa-proceedings/court-orders/sisp-approval-order-dated-march-20-2023.pdf?sfvrsn=cb610c26_8
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.richter.ca/wp-content/uploads/Insolvency-Cases/en/A/Aralez-Pharmaceuticals/CCAA-Proceedings/Claims-Procedure/Claims-Procedure-Order-20181010.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/http:/cfcanada.fticonsulting.com/timminco/docs/Claims%20Procedure%20Order_06152012.pdf

CONSOLIDATION CODIFICATION

Companies’ Creditors Loi sur les arrangements avec
Arrangement Act les créanciers des compagnies
R.S.C., 1985, c. C-36 L.R.C. (1985), ch. C-36
Current to June 19, 2024 A jour au 19 juin 2024
Last amended on April 27, 2023 Derniere modification le 27 avril 2023
Published by the Minister of Justice at the following address: Publié par le ministre de la Justice a I'adresse suivante :

http://laws-lois.justice.gc.ca http://lois-laws.justice.gc.ca



Companies’ Creditors Arrangement
PART Il Jurisdiction of Courts
Sections 10-11.001

Arrangements avec les créanciers des compagnies
PARTIE Il Juridiction des tribunaux
Articles 10-11.001

Form of applications

10 (1) Applications under this Act shall be made by pe-
tition or by way of originating summons or notice of mo-
tion in accordance with the practice of the court in which
the application is made.

Documents that must accompany initial application
(2) An initial application must be accompanied by

(a) a statement indicating, on a weekly basis, the pro-
jected cash flow of the debtor company;

(b) a report containing the prescribed representations
of the debtor company regarding the preparation of
the cash-flow statement; and

(c) copies of all financial statements, audited or unau-
dited, prepared during the year before the application
or, if no such statements were prepared in that year, a
copy of the most recent such statement.

Publication ban

(3) The court may make an order prohibiting the release
to the public of any cash-flow statement, or any part of a
cash-flow statement, if it is satisfied that the release
would unduly prejudice the debtor company and the
making of the order would not unduly prejudice the com-
pany’s creditors, but the court may, in the order, direct
that the cash-flow statement or any part of it be made
available to any person specified in the order on any
terms or conditions that the court considers appropriate.
R.S., 1985, c. C-36, s. 10; 2005, c. 47, s. 127.

General power of court

11 Despite anything in the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act, if an ap-
plication is made under this Act in respect of a debtor
company, the court, on the application of any person in-
terested in the matter, may, subject to the restrictions set
out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers
appropriate in the circumstances.

R.S., 1985, c. C-36, s. 11; 1992, c. 27, s. 90; 1996, c. 6, s. 167; 1997, c. 12, s. 124; 2005, c.
47,s.128.

Relief reasonably necessary

11.001 An order made under section 11 at the same
time as an order made under subsection 11.02(1) or dur-
ing the period referred to in an order made under that
subsection with respect to an initial application shall be

Forme des demandes

10 (1) Les demandes prévues par la présente loi
peuvent étre formulées par requéte ou par voie d’assigna-
tion introductive d’instance ou d’avis de motion confor-
mément a la pratique du tribunal auquel la demande est
présentée.

Documents accompagnant la demande initiale
(2) La demande initiale doit étre accompagnée :

a) d’un état portant, projections a I'appui, sur I’évolu-
tion hebdomadaire de '’encaisse de la compagnie débi-
trice;

b) d’un rapport contenant les observations réglemen-
taires de la compagnie débitrice relativement a 1’éta-
blissement de cet état;

c) d'une copie des états financiers, vérifiés ou non,
établis au cours de 'année précédant la demande ou, a
défaut, d’'une copie des états financiers les plus ré-
cents.

Interdiction de mettre I'état a la disposition du public

(3) Le tribunal peut, par ordonnance, interdire la com-
munication au public de tout ou partie de I'état de I'évo-
lution de l'encaisse de la compagnie débitrice s’il est
convaincu que sa communication causerait un préjudice
indu a celle-ci et que sa non-communication ne causerait
pas de préjudice indu a ses créanciers. Il peut toutefois
préciser dans 'ordonnance que tout ou partie de cet état
peut étre communiqué, aux conditions qu’il estime indi-
quées, a la personne qu’il nomme.

L.R. (1985), ch. C-36, art. 10; 2005, ch. 47, art. 127.

Pouvoir général du tribunal

11 Malgré toute disposition de la Loi sur la faillite et
linsolvabilité ou de la Lot sur les liquidations et les re-
structurations, le tribunal peut, dans le cas de toute de-
mande sous le régime de la présente loi a I'égard d’'une
compagnie débitrice, rendre, sur demande d’un intéressé,
mais sous réserve des restrictions prévues par la présente
loi et avec ou sans avis, toute ordonnance qu’il estime in-
diquée.

L.R. (1985), ch. C-36, art. 11; 1992, ch. 27, art. 90; 1996, ch. 6, art. 167; 1997, ch. 12, art.
124; 2005, ch. 47, art. 128.

Redressements normalement nécessaires

11.001 L'ordonnance rendue au titre de l'article 11 en
méme temps que 'ordonnance rendue au titre du para-
graphe 11.02(1) ou pendant la période visée dans 'ordon-
nance rendue au titre de ce paragraphe relativement a la
demande initiale n’est limitée qu’aux redressements nor-
malement nécessaires a la continuation de 1’exploitation
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PART Il Jurisdiction of Courts
Sections 11.001-11.02

Arrangements avec les créanciers des compagnies
PARTIE Il Juridiction des tribunaux
Articles 11.001-11.02

limited to relief that is reasonably necessary for the con-
tinued operations of the debtor company in the ordinary
course of business during that period.

2019, c. 29, s. 136.

Rights of suppliers

11.01 No order made under section 11 or 11.02 has the
effect of

(a) prohibiting a person from requiring immediate
payment for goods, services, use of leased or licensed
property or other valuable consideration provided af-
ter the order is made; or

(b) requiring the further advance of money or credit.
2005, c. 47, s. 128.

Stays, etc. — initial application

11.02 (1) A court may, on an initial application in re-
spect of a debtor company, make an order on any terms
that it may impose, effective for the period that the court
considers necessary, which period may not be more than
10 days,

(a) staying, until otherwise ordered by the court, all
proceedings taken or that might be taken in respect of
the company under the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

Stays, etc. — other than initial application

(2) A court may, on an application in respect of a debtor
company other than an initial application, make an or-
der, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for
any period that the court considers necessary, all pro-
ceedings taken or that might be taken in respect of the
company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

de la compagnie débitrice dans le cours ordinaire de ses
affaires durant cette période.
2019, ch. 29, art. 136.

Droits des fournisseurs

11.01 L'ordonnance prévue aux articles 11 ou 11.02 ne
peut avoir pour effet :

a) d’empécher une personne d’exiger que soient effec-
tués sans délai les paiements relatifs a la fourniture de
marchandises ou de services, a l'utilisation de biens
loués ou faisant 'objet d’une licence ou a la fourniture
de toute autre contrepartie de valeur qui ont lieu apres
I'ordonnance;

b) d’exiger le versement de nouvelles avances de
fonds ou de nouveaux crédits.
2005, ch. 47, art. 128.

Suspension : demande initiale

11.02 (1) Dans le cas d'une demande initiale visant une
compagnie débitrice, le tribunal peut, par ordonnance,
aux conditions qu’il peut imposer et pour la période
maximale de dix jours qu’il estime nécessaire :

a) suspendre, jusqu'a nouvel ordre, toute procédure
qui est ou pourrait étre intentée contre la compagnie
sous le régime de la Loi sur la faillite et l'insolvabilité
ou de la Lot sur les liquidations et les restructura-
tions;

b) surseoir, jusqu’a nouvel ordre, a la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;

c) interdire, jusqu’a nouvel ordre, l'introduction de
toute action, poursuite ou autre procédure contre la
compagnie.

Suspension : demandes autres qu’initiales

(2) Dans le cas d'une demande, autre qu'une demande
initiale, visant une compagnie débitrice, le tribunal peut,
par ordonnance, aux conditions qu’il peut imposer et
pour la période qu’il estime nécessaire :

a) suspendre, jusqu'a nouvel ordre, toute procédure
qui est ou pourrait étre intentée contre la compagnie
sous le régime des lois mentionnées a I'alinéa (1)a);

b) surseoir, jusqu’a nouvel ordre, a la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;
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PART Il Jurisdiction of Courts
Sections 11.02-11.04

Arrangements avec les créanciers des compagnies
PARTIE Il Juridiction des tribunaux
Articles 11.02-11.04

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

Burden of proof on application
(3) The court shall not make the order unless

(a) the applicant satisfies the court that circumstances
exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the
applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due dili-
gence.

Restriction

(4) Orders doing anything referred to in subsection (1)
or (2) may only be made under this section.
2005, c. 47, s. 128, 2007, c. 36, s. 62(F); 2019, c. 29, s. 137.

Stays — directors

11.03 (1) An order made under section 11.02 may pro-
vide that no person may commence or continue any ac-
tion against a director of the company on any claim
against directors that arose before the commencement of
proceedings under this Act and that relates to obligations
of the company if directors are under any law liable in
their capacity as directors for the payment of those obli-
gations, until a compromise or an arrangement in respect
of the company, if one is filed, is sanctioned by the court
or is refused by the creditors or the court.

Exception

(2) Subsection (1) does not apply in respect of an action
against a director on a guarantee given by the director re-
lating to the company’s obligations or an action seeking
injunctive relief against a director in relation to the com-

pany.

Persons deemed to be directors

(3) If all of the directors have resigned or have been re-
moved by the shareholders without replacement, any
person who manages or supervises the management of
the business and affairs of the company is deemed to be a
director for the purposes of this section.

2005, c. 47, s. 128.

Persons obligated under letter of credit or guarantee

11.04 No order made under section 11.02 has affect on
any action, suit or proceeding against a person, other
than the company in respect of whom the order is made,

c) interdire, jusqu’a nouvel ordre, l'introduction de
toute action, poursuite ou autre procédure contre la
compagnie.

Preuve
(3) Le tribunal ne rend I'ordonnance que si :

a) le demandeur le convainc que la mesure est oppor-
tune;

b) dans le cas de I'ordonnance visée au paragraphe
(2), le demandeur le convainc en outre qu’il a agi et
continue d’agir de bonne foi et avec la diligence vou-
lue.

Restriction

(4) L’'ordonnance qui prévoit 'une des mesures visées
aux paragraphes (1) ou (2) ne peut étre rendue qu’en ver-
tu du présent article.

2005, ch. 47, art. 128, 2007, ch. 36, art. 62(F); 2019, ch. 29, art. 137.

Suspension — administrateurs

11.03 (1) L’ordonnance prévue a l'article 11.02 peut in-
terdire I'introduction ou la continuation de toute action
contre les administrateurs de la compagnie relativement
aux réclamations qui sont antérieures aux procédures in-
tentées sous le régime de la présente loi et visent des
obligations de la compagnie dont ils peuvent étre, €s qua-
lités, responsables en droit, tant que la transaction ou
Parrangement, le cas échéant, n’a pas été homologué par
le tribunal ou rejeté par celui-ci ou les créanciers.

Exclusion

(2) La suspension ne s’applique toutefois pas aux actions
contre les administrateurs pour les garanties qu’ils ont
données relativement aux obligations de la compagnie ni
aux mesures de la nature d’une injonction les visant au
sujet de celle-ci.

Présomption : administrateurs

(3) Si tous les administrateurs démissionnent ou sont
destitués par les actionnaires sans étre remplacés, qui-
conque dirige ou supervise les activités commerciales et
les affaires internes de la compagnie est réputé un admi-
nistrateur pour 'application du présent article.

2005, ch. 47, art. 128.

Suspension — lettres de crédit ou garanties

11.04 L'ordonnance prévue a I'article 11.02 est sans effet
sur toute action, poursuite ou autre procédure contre la
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PARTIE Il Juridiction des tribunaux
Articles 11.09-11.1

establishes a provincial pension plan as defined in
that subsection,

and for the purpose of paragraph (c), the provision of
provincial legislation is, despite any Act of Canada or of a
province or any other law, deemed to have the same ef-
fect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a
sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum re-
ferred to in subparagraph (c)(ii), and in respect of any re-
lated interest, penalties or other amounts.

2005, c. 47, s. 128; 2009, c. 33, s. 28.

Meaning of regulatory body

11.1 (1) In this section, regulatory body means a per-
son or body that has powers, duties or functions relating
to the enforcement or administration of an Act of Parlia-
ment or of the legislature of a province and includes a
person or body that is prescribed to be a regulatory body
for the purpose of this Act.

Regulatory bodies — order under section 11.02

(2) Subject to subsection (3), no order made under sec-
tion 11.02 affects a regulatory body’s investigation in re-
spect of the debtor company or an action, suit or pro-
ceeding that is taken in respect of the company by or
before the regulatory body, other than the enforcement
of a payment ordered by the regulatory body or the court.

Exception

(3) On application by the company and on notice to the
regulatory body and to the persons who are likely to be
affected by the order, the court may order that subsection
(2) not apply in respect of one or more of the actions,
suits or proceedings taken by or before the regulatory
body if in the court’s opinion

(a) a viable compromise or arrangement could not be
made in respect of the company if that subsection
were to apply; and

(b) it is not contrary to the public interest that the reg-
ulatory body be affected by the order made under sec-
tion 11.02.

Declaration — enforcement of a payment

(4) If there is a dispute as to whether a regulatory body is
seeking to enforce its rights as a creditor, the court may,

province est une province instituant un régime gé-
néral de pensions au sens du paragraphe 3(1) de
cette loi et si la loi provinciale institue un régime
provincial de pensions au sens de ce paragraphe.

Pour T'application de 'alinéa c), la disposition 1égislative
provinciale en question est réputée avoir, a I’encontre de
tout créancier et malgré tout texte législatif fédéral ou
provincial et toute autre regle de droit, la méme portée et
le méme effet que le paragraphe 224(1.2) de la Loi de
l'imp6t sur le revenu quant a la somme visée au sous-ali-
néa c)(i), ou que le paragraphe 23(2) du Régime de pen-
sions du Canada quant a la somme visée au sous-alinéa
¢)(ii), et quant aux intéréts, pénalités et autres charges
afférents, quelle que soit la garantie dont bénéficie le
créancier.

2005, 