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Court File No.: CV-24-00726584-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 2675970 ONTARIO INC., 2733181
ONTARIO INC., 2385816 ALBERTA LTD., 2161907 ALBERTA
LTD., 2733182 ONTARIO INC., 2737503 ONTARIO INC.,
2826475 ONTARIO INC., 14284585 CANADA INC., 2197130
ALBERTA LTD., 2699078 ONTARIO INC., 2708540 ONTARIO
CORPORATION, 2734082 ONTARIO INC., TS WELLINGTON
INC., 2742591 ONTARIO INC., 2796279 ONTARIO INC.,
10006215 MANITOBA LTD., AND 80694 NEWFOUNDLAND &
LABRADOR INC.

NOTICE OF MOTION
(Approval and Reverse Vesting Order)

2675970 Ontario Inc., 2733181 Ontario Inc., 2385816 Alberta Ltd., 2161907 Alberta Ltd.,
2733182 Ontario Inc., 2737503 Ontario Inc., 2826475 Ontario Inc., 14284585 Canada Inc.,
2197130 Alberta Ltd., 2699078 Ontario Inc., 2708540 Ontario Corporation, 2734082 Ontario
Inc., TS Wellington Inc., 2742591 Ontario Inc., 2796279 Ontario Inc., 10006215 Manitoba Ltd.,
and 80694 Newfoundland & Labrador Inc. (each individually, an “Applicant”, and collectively,
the “Applicants”) will make a motion before Justice Black of the Ontario Superior Court of
Justice (Commercial List) (the “Court”) on Thursday November 28, 2024 at 12 p.m. or as soon

after that time as the motion can be heard via Zoom video conference.

PROPOSED METHOD OF HEARING: The motion is to be heard:

Oin writing under subrule 37.12.1 (1) because it is on consent, unopposed or

made without notice;

Oin writing as an opposed motion under subrule 37.12.1 (4);
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Uln person;

OBy telephone conference;

X By video conference.

at the following location:

video conference details will be added to Caselines.

THE MOTION IS FOR:

1. an Approval and Reverse Vesting Order (“RVQ”) substantially in the form attached as

Tab 3 to the Motion Record of the Applicants, that among other things:

(@)

(b)

(€)

(d)

approves the share subscription agreement dated September 12, 2024 (the
“Subscription Agreement”) between 2675970 Ontario Inc. (“267 Ontario”), as

issuer, and TS Investments Corp. (“TS Investments” or the “Purchaser”);

approves the transactions contemplated in the Subscription Agreement
(collectively, the “Transactions”), and authorizes the Applicants to take such
additional steps and execute such additional documents as necessary or

desirable for the completion of the Transactions;

declares 1001065113 Ontario Inc. (“ResidualCo”) to be an applicant to these

Companies’ Creditors Arrangement Act (“CCAA”) proceedings;

approves certain Restructuring Steps (as defined below) that are necessary in
order to streamline the organizational structure of the Applicants, and declares
that such Restructuring Steps shall be deemed to have occurred upon delivery of
a closing certificate by Alvarez & Marsal Canada Inc. (“A&M”) in its capacity as
Court-appointed monitor of the Applicants (in such capacity, the “Monitor”),

which time is referred to as the “Closing Time”;
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(e)

(f)

9

approves the release of all claims arising in connection with or relating to these
CCAA proceedings, the Subscription Agreement, the consummation of the
Transactions, and/or any closing document, agreement, document, instrument,
matter or transaction involving the Applicants arising in connection with or
pursuant to any of the foregoing (collectively, the “Released Claims”) as against
(a) the current directors, officers, shareholders, employees, consultants, legal
counsel and advisors of the Applicants; (b) the current directors, officers,
shareholders, consultants, legal counsel and advisors to ResidualCo; (c) TS
Investments and its legal counsel and their respective current directors, officers,
partners, employees, and advisors; and (d) the Monitor and its legal counsel and
their respective affiliates, directors, officers, partners, employees, and advisors
(the persons listed in (a), (b), (c) and (d) being collectively, the “Released
Parties”); provided that nothing in this paragraph shall waive, discharge, release,
cancel or bar any claim for gross negligence, fraud or willful misconduct or any
claim that is not permitted to be released pursuant to section 5.1(2) of the CCAA,
or any obligations of the Released Parties under, or in connection with, the

Subscription Agreement;

approves the release of the current directors and officers of the Applicants (the
“‘Released D&Os”) from the D&O Released Claims (as defined below), provided
that such release shall not waive, discharge, release, cancel or bar any claim or
liability (a) arising out of any gross negligence or willful misconduct on the part of
the applicable Released D&O; (b) that is not permitted to be released pursuant to

section 5.1(2) of the CCAA, or (c) that is an Insured Claim (as defined below);

authorizes the Monitor or the director of ResidualCo to assign ResidualCo into

bankruptcy, and authorizes but does not require A&M (or another licensed trustee
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(h)

(i)

0

(k)

()

(m)

at A&M’s direction) to act as trustee to the bankrupt estate of ResidualCo,

pursuant to the Bankruptcy and Insolvency Act;

extends the Stay Period (as defined herein) to the date of the bankruptcy of

ResidualCo (the “CCAA Termination Date”);

terminates the Related Party Stay (as defined herein) on the Closing Time;

declares that pursuant to subsections 5(1)(b)(iv) and 5(5) of the Wage Earner
Protection Program Act, S.C. 2005, c. 47, s.1 (“WEPPA”), the Applicants meet
the criteria prescribed by section 3.2 of the Wage Earner Protection Program
Regulations, SOR/2008-222 and their former employees are eligible to receive

payments in accordance with WEPPA,;

approves the Pre-Filing Report of the Monitor dated August 27, 2024 (the “Pre-
Filing Report”), the First Report of the Monitor dated September 4, 2024 (the
“First Report”), the Second Report of the Monitor dated September 16, 2024
(the “Second Report”), the Supplement to the Second Report of the Monitor
dated October 16, 2024 (the “Supplemental Report”), and the Third Report of
the Monitor, to be filed (the “Third Report” and together with the Pre-Filing
Report, the First Report, the Second Report, and the Supplemental Report, the

“‘Reports”), and the activities of the Monitor and its counsel described therein;

approves the fees and disbursements of the Monitor and its counsel as set out in
the Affidavits of Joshua Nevsky and Lee Nicholson (the “Fee Affidavits”), each

attached to the Third Report; and

provides for the discharge of the Monitor upon the occurrence of the CCAA

Termination Date; and

017



2.

such further and other relief as this Honourable Court deems just.

THE GROUNDS FOR THE MOTION ARE:

3.

Unless otherwise defined herein, capitalized terms have the meaning ascribed to them in

the Subscription Agreement.

Overview

4.

The Applicants own, operate, and franchise retail dispensaries in Canada selling
premium cannabis products and accessories directly to consumers under the corporate
banner “Tokyo Smoke” as well as maintain an online platform for direct-to-consumer

cannabis sales and deliveries (the “Business”).

Tokyo Smoke was one of the first chain retailers formed following the legalization of
cannabis in Ontario in 2018. Conceived as an experiential retail concept, the Tokyo
Smoke brand was predicated on appealing to non-legacy cannabis customers with

award-winning design in desirable locations.

Since their inception, the Applicants have significantly expanded their operations and
have become a leading cannabis retailer with a nationally recognized portfolio of
banners and branding. At the time of filing for protection under the CCAA, the Applicants
had 61 operating corporate Tokyo Smoke retail locations and 29 franchised Tokyo
Smoke retail locations across Canada. The majority of the retail stores are located in
Ontario, with remaining locations in Saskatchewan, Manitoba, and Newfoundland and

Labrador.

The Applicants began experiencing financial difficulties due to various factors, including
changes in the licensing regime which devalued cannabis retail licenses and saturated

the market, challenges in the cannabis retail space as a result of the lack of product
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differentiation and downward price pressure, burdensome real property lease terms at
underperforming retail stores, and increased operating costs due to the broader

economic environment.

As a result of the Applicants’ liquidity constraints, on August 28, 2024, the Applicants
sought and obtained an initial order (the “Initial Order”) under the CCAA from the
Ontario Superior Court of Justice (Commercial List) (the “Court”). At the comeback
hearing, on September 6, 2024, the Applicants sought and obtained the Amended and

Restated Initial Order (“ARIO”).

Pursuant to the ARIO, the Court, among other things:

(a) appointed A&M as Monitor of the Applicants;

(b) granted a stay of proceedings in favour of the Applicants up to and including

December 6, 2024 (the “Stay Period”);

(© extended the stay of proceedings to certain of the Applicants’ affiliates (the “Non-

Applicant Entities”);

(d) approved the debtor in possession term sheet dated August 27, 2024 (“DIP Term
Sheet”), pursuant to which the Applicants are authorized to borrow up to $8

million plus interest and fees from TS Investments;

(e) approved a key employee retention plan (the “KERP”); and

() granted certain super-priority charges over all of the Applicants’ assets,

properties and undertakings (the “Property”), namely:

0] an administration charge in the amount of $850,000 (“Administration

Charge”);
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10.

11.

12.

(i) a charge in favour of the Purchaser in the maximum principal amount of
$8 million plus fees, costs, and interest with respect to the DIP Term
Sheet;

(iii) a charge in favour of the Applicants’ directors and officers in the amount
of $3 million (“Directors’ Charge”); and

(iv) a charge in favour of the beneficiaries of the KERP to the maximum

amount of $218,500 (“KERP Charge”).

The Applicants commenced these CCAA proceedings to, among other things, achieve a
comprehensive operational and financial restructuring plan that includes the
implementation of the SISP, streamlining of operations, and restructuring unprofitable

segments of the Business.

On September 18, 2024, the ARIO was further amended and restated to toll and extend
the limitation period by sixty days following the expiry of the Stay Period for any claim,
action of proceeding that could be commenced by any of 1000032072 Ontario Inc.,
2810434 Ontario Incorporated, 2736192 Ontario Inc., 2826139 Ontario Inc., 2837433
Ontario Inc., and The Infamous Enterprises Inc. (collectively, the “Rescission
Claimants”) in respect of their former “Tokyo Smoke” franchise businesses as against
any of 2733181 Ontario Inc., 2737503 Ontario Inc., 2161907 Alberta Ltd., 2675970
Ontario Inc., TS Programs Ltd., and their former or current directors and officers,
employees, and representatives including, but not limited to, Jirgen Schreiber, Justin

Farbstein, and Josh Davidson (collectively, the “Tolling Parties”).

On November 6, 2024, Justice Black released an Endorsement granting a stay of any
and all proceedings or enforcement processes in any court or tribunal against or in

respect of DAK, and that involve or relate to the Applicants (the “Related Party Stay”).
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The SISP

13.

14.

15.

16.

17.

On September 18, 2024, the Court granted an order (“Sale Process Approval Order”)
approving a sale and investment solicitation process (the “SISP”). The SISP was
developed in consultation with the Monitor and the Applicants’ senior secured lender, the

Bank of Montreal (“BMQO”).

The purpose of the SISP was to complement the Applicants’ ongoing operational
restructuring efforts and to maximize value for the Applicants’ stakeholders by widely
exposing the Applicants’ Business and Property to the market. The SISP provided a
structured and orderly process for interested parties to perform due diligence and submit

offers for a broad range of potential transactions (including a sale or recapitalization).

As part of the SISP, the Court also approved a stalking horse bid submitted by TS
Investments pursuant to the terms of the Subscription Agreement. The terms of the
Subscription Agreement, including the consideration provided for therein, acted as a

“floor” price for the sale of the assets and/or Business of the Applicants.

The SISP was designed as a two-phase sale process to be administered by the Court-
appointed Monitor over approximately 50 days. The SISP included an outside date to
ensure the closing of a transaction by no later than December 6, 2024, which is the day

that the current Stay Period expires.

The SISP contemplated the following key milestones and deadlines:

Milestone Deadline

Commencement of marketing and | As soon as reasonably practicable but no
solicitation of interest (the | later than September 20, 2024
“‘“Commencement Date”)

Deadline to submit a LOI (the “Phase 1 | 5:00 p.m. (Eastern Time) on October 21,
Bid Deadline”) 2024
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18.

19.

Deadline to submit a Binding Offer (the [ 5:00 p.m. (Eastern Time) on November
“Phase 2 Bid Deadline”) 11, 2024

Selection of Successful Bid(s)

No later than 5:00 p.m. (Eastern Time) on
November 13, 2024

Motion for Court Approval of Successful [ As soon as reasonably practicable
Bid(s)

following the selection of the Successful
Bid, but by no later than November 22,
2024

Closing of Successful Bid(s)

No later than December 6, 2024
(“Outside Date”)

The Monitor administered the SISP, with the assistance of the Applicants, in accordance

with the terms of the Sale Process Approval Order. Specifically, the Monitor, in

consultation with the Applicants, took the following steps on or before the

Commencement Date of the SISP (i.e. September 20, 2024):

(@)

(b)

(c)

(d)

prepared a list of 65 known potential bidders (“Known Parties”), which included

29 strategic parties, 21 financial parties, and 15 international parties;

published a notice of the SISP on the Monitor’s Website;

prepared a process summary (“Teaser Letter”) describing the SISP, a
confidential information memorandum (“CIM”), and a form of non-disclosure

agreement (“NDA”); and

prepared a virtual data room (“YDR”) containing due diligence documents in
relation to the Applicants including a copy of the Subscription Agreement, the
CIM, financial statements, sales and inventory reporting, debt documents, and

employee information.

On September 18, 2024, the Monitor sent the Teaser Letter and NDA to each of the

Known Parties
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20.

21.

22.

23.

24.

Based on the outreach to the market, the Monitor received executed NDAs from ten
parties and provided each of those parties with access to the VDR. The Monitor had
active discussions with those potential bidders regarding the opportunity. The Applicants
similarly dedicated significant time and resources responding to due diligence requests

posed to them during the SISP.

In accordance with the Sale Process Approval Order, any interested party had until the
Phase 1 Bid Deadline, being October 21, 2024, to submit a non-binding LOI under

Phase 1 of the SISP.

On the Phase 1 Bid Deadline, one LOI (the “Submitted LOI”) was received from a
bidder (the “Other Bidder”). The Monitor reviewed the Submitted LOI to determine if it
constituted a Phase 1 Qualified Bid. To preserve the integrity of the SISP, the Submitted

LOI was not shared with the Purchaser.

The Monitor, in consultation with BMO and the Applicants, identified various concerns
with the Submitted LOI including that the LOI did not comply with certain requirements of
a Phase 1 Qualified Bid. The Submitted LOI contained unacceptable closing conditions,
a material holdback provision with respect to the cash consideration of the purchase
price, and a substantial amount of the consideration for the purchase comprised of
publicly traded equity in the Other Bidder. Accordingly, the Monitor suggested to the
Other Bidder that if it wanted to continue to proceed in the SISP it would need to improve
its offer and address the concerns by resubmitting a revised LOI as soon as practicable,

but in no event later than October 25, 2024.

On October 24, 2024, the Other Bidder submitted a revised LOI. The revised LOI failed
to remedy certain of the concerns identified by the Monitor. In particular, the Other
Bidder was not able to demonstrate to the Monitor that it had the cash consideration nor

the available capital to consummate a transaction within the timeline of the SISP. As
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such, the Monitor, in consultation with BMO and the Applicants, determined in its
business judgment that it would not be appropriate to select the Other Bidder as a Phase

2 Qualified Bidder.

25. Therefore, on October 28, 2024, the Monitor declared the Subscription Agreement as the
Successful Bid and served a Notice of Successful Bidder the service list. On that basis,

the SISP did not proceed to Phase 2.

The Subscription Agreement

26. The principal terms of the Subscription Agreement are summarized below:

Term Details
Seller 267 Ontario, as the Company
Purchaser TS Investments Corp., as Purchaser (the existing parent company of

the Applicants)

Transaction Reverse vesting structure share subscription agreement.
Structure
All the Excluded Assets, Excluded Contracts, Excluded Leases, and
Excluded Liabilities will be transferred to and vested in ResidualCo as
part of the Closing Sequence. ResidualCo shall have no issued or
outstanding shares.

Purchased Assets | The Company shall issue to the Purchaser, and the Purchaser shall
subscribe for that number and class of shares in the share capital of
the Company from treasury, to be specified by the Purchaser at least
two Business Days prior to the Closing Date, which shares shall be
free and clear of all Encumbrances, except for any Encumbrances
under any BMO Post-Closing Loan Documents (“‘Purchased
Shares”). In addition to the Purchased Shares, the Retained Assets
and Retained Liabilities will remain with the Purchased Entities.

Purchase Price The total aggregate consideration payable by TS Investments for
the Purchased Shares is equal to approximately $77 million
representing:

(a) the outstanding obligations payable by the Applicants
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pursuant to the DIP Term Sheet, plus all accrued and unpaid interest,
fees, and costs;

(b) all amounts owing by the Purchased Entities under the
BMO Loan Documents as of the Closing Date;

(c) an amount equal to the Retained Liabilities (other than the
amounts of indebtedness owing under the BMO Loan Documents) that
have accrued as of the Closing Date;

(d) the amount of $31 million, representing a portion of the
outstanding secured obligations payable by the Applicants pursuant to
the TS Investments Grid Note; and

(e) certain cash consideration, namely, the Cure Costs, the
Priority Payment Amount; and the Administrative Expense Amount (the
“Cash Consideration”).

Employees

The Purchaser will determine which employees it will assume and
continue to employ prior to Closing.

Retained Liabilities

e Wages, vacation pay, and benefit plans owing to any employee
that continues employment with the Applicants after the
Closing Time.

e Cure Costs and liabilities of the Purchased Entities under any
Retained Contracts and Retained Leases.

e Post-Filing Claims that remain outstanding as at the Closing
Time.

¢ Qutstanding indebtedness under the BMO Post-Closing Loan
Documents.

e Liabilities relating to Gift Cards and The High Roller Club
Rewards Program, in each case, accruing to and after the
Closing Time.

e Intercompany Liabilities, which will be added to the
indebtedness under the TS Investments Grid Note and the
balance of any amounts owing under the TS Investments Grid
Note which does not form part of the Secured Credit Bid
Consideration (and all Claims, Encumbrances relating thereto).

e Tax liabilities of the Purchased Entities for any period, or the
portion thereof, beginning on or after the Closing Date.

e Any Retained Liabilities added pursuant to Section 2.8 of the
Subscription Agreement.
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Excluded
and
Liabilities

Assets
Excluded

The Excluded Assets include the Cash Consideration, certain Tax
matters related to the Excluded Liabilities and Excluded Assets,
Excluded Contracts, Excluded Leases, and certain other ancillary
assets.

The Excluded Liabilities are all Claims and all debts, obligations and
liabilities of the Purchased Entities or any predecessors thereof except
for the Retained Liabilities. For clarity this includes but is not limited to
any liabilities: (i) relating to or under the Excluded Contracts and
Excluded Assets, (ii) relating to or under the Excluded Leases
including any claims related to the disclaimer of leases, (iii) for all
Terminated Employees, (iv) relating to Canopy Growth Corporation’s
arbitration and actions against the Applicants, and (v) relating to the
recession claims commenced by former franchisees (and alleged
former franchisees) against the Applicants.

Regulatory

Approvals

Due to the structure of the Transactions, it is anticipated that all
licences, certifications, and regulatory approvals will remain in place,
and no additional regulatory approvals will be necessary. No
Competition Act or other statutory approvals are needed.

Key Conditions to

The only key condition to closing that has not yet been fulfilled is the

Closing granting of the RVO. The other key conditions for closing that have
been fulfilled are:
e The Subscription Agreement shall be the Successful Bid (as
determined pursuant to the SISP).
e The Sale Process Approval Order shall have been issued and
entered and not subject to appeal.
e No provision of law prevents the consummation of the
Transactions.
e The parties shall receive certain transaction regulatory
approvals and all licenses will be in good standing.
Closing Date No later than five (5) Business Days after the conditions to closing

have been satisfied or waived (the “Closing Date”).

The Closing Date shall be no later than the Outside Date of December
6, 2024 or such later date agreed to by each of the Company and the
Purchaser in writing in consultation with the Monitor.

The Applicants and Purchaser currently anticipate a Closing Date of
November 29, 2024.
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Approval of the Transactions

27.

28.

29.

The Applicants seek the RVO in order to approve the Subscription Agreement and
Transactions whereby the Purchaser will acquire the Purchased Shares in the
Purchased Entities with the Purchased Entities holding only the Retained Assets and the

Retained Liabilities.

The Transactions use a reverse vesting structure to effect the transfer of the Purchased
Shares to the Purchaser and the transfer to ResidualCo of the Excluded Assets and

Excluded Liabilities. The reverse vesting structure is necessary to, among other things:

(a) permit the Applicants, who operate in a highly regulated environment, to maintain
their licenses and permits without the additional delays, costs, and uncertainty

associated with getting same transferred to a third party;

(b) maintain the Applicants’ tax attributes, which includes the Applicants’ operating

losses; and

(© maintain the Retained Contracts, Retained Leases, and Restructured Leases
without the uncertainty, delays and costs of needing to assign each of them

through negotiated arrangements with each counterparty.

The Subscription Agreement and the proposed Transactions provide the best outcome

for their creditors in the circumstances given that, among other things:

(@) the Subscription Agreement is the product of a broad, transparent, and fair Court-
approved SISP and the efforts of the Applicants and the Monitor to consummate

a value maximizing transaction;
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30.

(b)

(c)

(d)

(e)

(f)

(¢)]

(h)

(i)

()

the Subscription Agreement is the best offer obtained in the SISP to maximize

value for the Applicants’ stakeholders;

the Applicants will continue operating as a going concern which will preserve
employment for the Applicants’ 328 employees, as well as the ongoing

relationships with landlords, franchisees, suppliers, and customers;

the Applicants will credit bid or assume the secured liabilities of TS Investments

and will assume the secured liabilities of BMO;

all Cure Costs under the Retained Contracts, Retained Leases, and Restructured

Leases will be assumed and paid in cash by the Purchaser;

the Applicants will retain the Retained Liabilities;

the consideration to be received for the Purchased Shares is reasonable and fair,
taking into account their market value and the broad canvassing of the potentially

interested parties during the pre-filing strategic process and the SISP;

the Applicants will maintain their licenses, intellectual property, and contracts with

government entities and strategic suppliers;
the Subscription Agreement is supported by the Monitor and BMO, the
Applicants’ senior secured creditor; and

closing of the Transactions require only customary closing conditions and

requisite approvals.

The Subscription Agreement treats the stakeholders of the Applicants no differently than

had the Transactions been structured as a “traditional” approval and vesting transaction

rather than a “reverse” vesting transaction. Priority payables will be paid in cash and
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parties with Retained Contracts and Retained Leases will be paid their Cure Costs (if

any).

Approval of the Restructuring Steps

31.

The Applicants are seeking approval of the following restructuring steps, which will be

required to implement the proposed Transactions (collectively, the “Restructuring

Steps”), and a declaration that such Restructuring Steps shall be deemed to have

occurred in the following sequence at the Closing Time:

(@)

(b)

(c)

(d)

first, all of the Applicants’ right, title and interest in and to the Excluded Assets,
and Excluded Liabilities shall vest absolutely and exclusively in and to
ResidualCo, with all Claims and Encumbrances (as both defined in the RVO)
continuing to attach to the Excluded Assets and to the Purchase Price with the

same nature and priority as they had immediately prior to the transfer;

second, 2197130 Alberta Ltd. shall have filed Articles of Continuance to continue

the corporation as an Ontario incorporated company (“New Ontario Co”);

third, 267 Ontario shall transfer all of the issued and outstanding shares held by it
in 2826475 Ontario Inc. to 2733182 Ontario Inc. in exchange for common shares
of 2733182 Ontario Inc. such that 2826475 Ontario Inc. shall become a wholly

owned subsidiary of 2733182 Ontario Inc.;

fourth, 14284585 Canada Inc. shall transfer all of the issued and outstanding
shares held by it in each of 10006215 Manitoba Ltd. and 80694 Newfoundland &
Labrador Inc. to 267 Ontario such that 10006215 Manitoba Ltd and 80694
Newfoundland & Labrador Inc. shall become wholly owned subsidiaries of 267

Ontario;
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(e)

(f)

(9)

(h)

(i)

()

fifth, 2733182 Ontario Inc. and its wholly owned subsidiaries - 2826475 Ontario
Inc., New Ontario Co (formerly 2197130 Alberta Ltd.), 2699078 Ontario Inc.,
2708540 Ontario Corporation, 2734082 Ontario Inc., TS Wellington Inc., 2742591

Ontario Inc., 2796279 Ontario Inc. - shall amalgamate to form one entity;

sixth, 2161907 Alberta Ltd. shall have filed Articles of Continuance to continue

the corporation as an Ontario incorporated company (“New Ontario Co 2”);

seventh, 267 Ontario and its wholly owned subsidiary — New Ontario Co 2

(formerly, 2161907 Alberta Ltd.) — will amalgamate to form one entity;

eighth, in consideration for the Purchase Price, 267 Ontario shall issue the
Purchased Shares to the Purchaser, and all of the right, title and interest in and
to the Purchased Shares shall vest absolutely in the Purchaser, free and clear of

any and all Claims and Encumbrances;
ninth, the Articles of Reorganization shall be filed or deemed to be filed;

tenth, pursuant to the Articles of Reorganization all of the Existing Shares of 267
Ontario outstanding prior to the issuance of the Purchased Shares, as well as all
options, conversion privileges, equity-based awards, warrants, securities,
debentures, loans, notes or other rights, agreements or commitments of any
character whatsoever that are held by any Person (as defined below) which are
convertible or exchangeable for any securities of 267 Ontario or which require
the issuance, sale or transfer by 267 Ontario, of any shares or other securities of
the Applicants and/or the share capital of 267 Ontario, or otherwise relating
thereto, shall be deemed terminated and cancelled without consideration and the
only equity interests of 267 Ontario that shall remain shall be the Purchased

Shares; and
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(k)

eleventh, the Applicants shall be deemed to cease being Applicants in these
CCAA proceedings and the Applicants shall be deemed to be released from the
purview of the ARIO and all other orders of this Court granted in respect of these
CCAA proceedings, save and except for the RVO, the provisions of which shall

continue to apply in all respects.

32. The Restructuring Steps are necessary to centralize the administration of the Applicants,

which will in turn reduce the costs related to the operation of the Business for the benefit

of the long-term viability of the Business.

Granting of the Releases

33. The Applicants seek two releases (the “Releases”) as follows:

(@)

(b)

The Released Parties (being the current directors, officers, shareholders,
employees, consultants, legal counsel and advisors of the Applicants and
ResidualCo; TS Investments and its legal counsel and their respective current
directors, officers, partners, employees, and advisors; and the Monitor and its
legal counsel and their respective affiliates, directors, officers, partners,

employees, and advisors) from the Released Claims; and

The Released D&Os (being current directors and officers of the Applicants) from
any and all claims that any person may have or be entitled to assert against the
Released D&Os based in whole or in part on any act or omission, transaction,
dealing or other occurrence existing or taking place prior to commencement of
these CCAA proceedings in respect of the Applicants, the Business, operations,
assets, property and affairs of the Applicants and/or these CCAA proceedings

(collectively, the “D&0O Released Claims”).
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34.

35.

36.

37.

38.

39.

The Releases are being sought in order to achieve certainty and finality for the Released
Parties and the Released D&Os in the most efficient and appropriate manner given the

circumstances.

The Applicants believe that the Releases sought are appropriate, given the significant
and material contributions of the Released Parties and Released D&QOs in connection
with theses CCAA proceedings and the Transactions, which will allow for the Applicants

to continue their operations as a going concern.

The Releases will ensure that the Released D&Os are not disincentivized from
remaining in their respective positions after the Applicants exit CCAA protection due to
concerns about meritless claims or personal liability, as this would destabilize the

Business and negatively affect value to the Purchaser.

The scope of the Releases is closely tied to the CCAA proceedings, the Transactions,

and the Restructuring Steps.

The Releases are sufficiently narrow in that they do not waive or bar any claim or liability
arising out of any gross negligence or willful misconduct on the part of the applicable
Released D&O or any claims that section 5.1 of the CCAA precludes from being
released. The release of the D&O Released Claims also does not release and any
claims covered by an insurance policy maintained by any of the Applicants or

ResidualCo.

The Monitor is supportive of the Releases.

Extension of the Stay Period

40.

The Stay Period currently expires on December 6, 2024. The Applicants seek an

extension of the Stay Period until the bankruptcy of ResidualCo.
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41.

42.

43.

44,

45,

The extension of the Stay Period is critical to providing the Company the breathing room
to close the Transactions, which will maximize the realization of the Business and
preserve its going-concern operations for the benefit of creditors and stakeholders. It will
also allow the Monitor to take any administrative steps necessary to conclude these

CCAA proceedings.

Since the granting of the Initial Order, the Applicants have acted in good faith and with
due diligence to, among other things, stabilize the Business, prepare and implement the

SISP, and negotiate and consummate the Transactions.

The cash flow statement prepared by the Applicants and reviewed by the Monitor
demonstrates that the Applicants have sufficient liquidity to operate through the

proposed Stay Period.

There is no prejudice by the extension of the Stay Period. The Related Party Stay will be

terminated on the Closing Time.

The Monitor is supportive of the proposed extension of the Stay Period.

Application of WEPPA

46.

47.

48.

The Applicants have terminated 115 employees (the “Terminated Employees”) during
these CCAA proceedings. The Terminated Employees have not received any termination

and/or severance pay.

The proposed RVO declares that the Terminated Employees are eligible to receive

payments in accordance with WEPPA.

This proposed WEPPA declaration is intended to ensure that the Terminated Employees
of the Applicants who may be owed termination and severance pay are able to access

benefits under WEPPA.
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CCAA Termination Provisions and Discharge of Monitor

49.

50.

Once the Transactions close and the Restructuring Steps are implemented, the
Applicants will be solvent entities owned and organized under the Purchaser and will not

require extended creditor protection or further relief under the CCAA.

As a result, the RVO provides that, upon the Closing Time, as confirmed by the filing of a
Monitor’s closing certificate, the Applicants shall cease being applicants in these CCAA
proceedings and shall be released from the purview of the Court orders made in these

CCAA proceedings.

Approval of the Reports and Fees of the Monitor and its Counsel

51.

52.

53.

The Vesting Order seeks approval of the Reports and the fees and activities of the

Monitor and its counsel described therein.

The Reports extensively describe the Monitor and its counsel’s actions and activities
since its appointment as a Monitor. All actions and activities of the Monitor have been
undertaken in accordance with the Initial Order and in the best interests of the

Applicants.

The Applicants respectfully request that this Court approve the activities, actions,
conduct, of the Monitor and its counsel as described in the Reports, as well as the

Monitor and its counsel’s fees as set out in the Fee Affidavits.

Other Grounds

54.

The provisions of the CCAA, including sections 5.1, 11 and 36, and the inherent and

equitable jurisdiction of this Honourable Court.
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55. Rules 1.04, 2.01, 2.03, 3.02, 16, 37, and 39 of the Rules of Civil Procedure, R.R.O.

1990, Reg. 194, as amended.

56. Such further and other grounds as counsel may advise and this Honourable Court may

permit.

THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE HEARING OF THE

MOTION:

57. the Affidavit of Andrew Williams, sworn November 21, 2024 and the exhibits annexed

thereto;

58. the Pre-Filing Report of the Monitor dated August 27, 2024;

59. the First Report of the Monitor dated September 4, 2024;

60. the Second Report of the Monitor dated September 16, 2024,

61. the Supplement to the Second Report of the Monitor dated October 16, 2024;

62. the Third Report of the Monitor, to be filed; and

63. such further and other materials as counsel may advise and as this Honourable Court

may permit.
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT Court File No. CV-24-00726584-00CL
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Court File No. CV-24-00726584-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 2675970 ONTARIO INC., 2733181
ONTARIO INC., 2385816 ALBERTA LTD., 2161907 ALBERTA
LTD., 2733182 ONTARIO INC., 2737503 ONTARIO INC,,
2826475 ONTARIO INC., 14284585 CANADA INC., 2197130
ALBERTA LTD., 2699078 ONTARIO INC., 2708540 ONTARIO
CORPORATION, 2734082 ONTARIO INC., TS WELLINGTON
INC., 2742591 ONTARIO INC., 2796279 ONTARIO INC,,
10006215 MANITOBA LTD., AND 80694 NEWFOUNDLAND &
LABRADOR INC.

AFFIDAVIT OF ANDREW WILLIAMS
(sworn November 21, 2024)
I, ANDREW WILLIAMS, of the City of Oakville, in the Province of Ontario, MAKE OATH

AND SAY:

1. | am the President of each of 2675970 Ontario Inc., 2733181 Ontario Inc., 2385816 Alberta
Ltd., 2161907 Alberta Ltd., 2733182 Ontario Inc., 2737503 Ontario Inc., 2826475 Ontario Inc.,
14284585 Canada Inc., 2197130 Alberta Ltd., 2699078 Ontario Inc., 2708540 Ontario
Corporation, 2734082 Ontario Inc., TS Wellington Inc., 2742591 Ontario Inc., 2796279 Ontario
Inc., 10006215 Manitoba Ltd., and 80694 Newfoundland & Labrador Inc. (each individually, an
“‘Applicant”, and collectively, the “Applicants”). Accordingly, | have personal knowledge of the
matters set out below except where | have obtained information from others. Where | have relied

on information from others, | state the source of such information and verily believe it to be true.
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2. Unless otherwise defined herein, capitalized terms have the meaning ascribed to them in

the Share Subscription Agreement dated September 12, 2024 (the “Subscription Agreement”)

between 2675970 Ontario Inc. (“267 Ontario” or the “Company”), as issuer, and TS Investments

Corp., as purchaser (“TS Investments” or the “Purchaser”).

3. This affidavit is sworn in support of the Applicants’ motion for an approval and reverse

vesting order in the form of the draft order included at tab 3 of the Applicants’ motion record

(the “RVO”), which, among other things:

(@)

(b)

(e)

approves the Subscription Agreement between 267 Ontario, as issuer, and TS

Investments, as purchaser;

approves the transactions contemplated in the Subscription Agreement
(collectively, the “Transactions”), and authorizes the Applicants to take such
additional steps and execute such additional documents as necessary or desirable

for the completion of the Transactions;

declares 1001065113 Ontario Inc. (“ResidualCo”) to be an applicant in these

Companies’ Creditors Arrangement Act (‘CCAA”) proceedings;

approves certain Restructuring Steps (as defined and described below) necessary
in order to streamline the organizational structure of the Applicants, and declares
that such Restructuring Steps shall be deemed to have occurred upon delivery of
a closing certificate by Alvarez & Marsal Canada Inc. (‘A&M”) in its capacity as
Court-appointed monitor of the Applicants (in such capacity, the “Monitor”), which

time is referred to as the “Closing Time”;

approves the release of all claims arising in connection with or relating to these

CCAA proceedings, the Subscription Agreement, the consummation of the
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Transactions, and/or any closing document, agreement, document, instrument,
matter or transaction involving the Applicants arising in connection with or pursuant
to any of the foregoing (collectively, the “Released Claims”) as against: (a) the
current directors, officers, shareholders, employees, consultants, legal counsel
and advisors of the Applicants; (b) the current directors, officers, shareholders,
consultants, legal counsel and advisors to ResidualCo; (c) TS Investments and its
legal counsel and their respective current directors, officers, partners, employees,
and advisors; and (d) the Monitor and its legal counsel and their respective
affiliates, directors, officers, partners, employees, and advisors (the persons listed
in (a), (b), (c) and (d) being collectively, the “Released Parties”); provided that
nothing in this paragraph shall waive, discharge, release, cancel or bar any claim
for gross negligence, fraud or willful misconduct or any claim that is not permitted
to be released pursuant to section 5.1(2) of the CCAA, or any obligations of the

Released Parties under, or in connection with, the Subscription Agreement;

approves the release of the current directors and officers of the Applicants (the
‘Released D&Os”) from the D&O Released Claims (as defined below), provided
that, such release shall not waive, discharge, release, cancel or bar any claim or
liability (a) arising out of any gross negligence or willful misconduct on the part of
the applicable Released D&O; (b) that is not permitted to be released pursuant to

section 5.1(2) of the CCAA, or (c) that is an Insured Claim (as defined below);

authorizes the Monitor or the director of ResidualCo to assign ResidualCo into
bankruptcy, and authorizes A&M (or another licensed trustee at A&M’s direction)
to act as trustee to the bankrupt estate of ResidualCo, pursuant to the Bankruptcy

and Insolvency Act;
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(h)

extends the Stay Period (as defined herein) to the date of the bankruptcy of

ResidualCo (the “CCAA Termination Date”);

terminates the Related Party Stay (as defined herein) at the Closing Time;

declares that pursuant to subsections 5(1)(b)(iv) and 5(5) of the Wage Earner
Protection Program Act, S.C. 2005, c. 47, s.1 (“WEPPA”), the Applicants meet the
criteria prescribed by section 3.2 of the Wage Earner Protection Program
Regulations, SOR/2008-222 and their former employees are eligible to receive

payments in accordance with WEPPA,;

approves the Pre-Filing Report of the Monitor dated August 27, 2024 (the “Pre-
Filing Report”), the First Report of the Monitor dated September 4, 2024 (the
“First Report”), the Second Report of the Monitor dated September 16, 2024 (the
“Second Report”), the Supplement to the Second Report of the Monitor dated
October 16, 2024 (the “Supplemental Report’), and the Third Report of the
Monitor, to be filed (the “Third Report” and together with the Pre-Filing Report, the
First Report, the Second Report, and the Supplemental Report, the “Reports”),

and the activities of the Monitor and its counsel described therein;

approves the fees and disbursements of the Monitor and its counsel as set out in
the Affidavits of Joshua Nevsky and Lee Nicholson (the “Fee Affidavits”), each

attached to the Third Report; and

provides for the discharge of the Monitor upon the occurrence of the CCAA

Termination Date.
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L. BACKGROUND OF THE CCAA PROCEEDING

4. The Applicants own, operate, and franchise retail dispensaries in Canada selling premium
cannabis products and accessories directly to consumers under the corporate banner “Tokyo
Smoke.” In addition to retail dispensaries, the Applicants maintain an online platform for direct-to-

consumer cannabis sales and deliveries (the “Business”).

5. Tokyo Smoke was one of the first chain retailers formed following the legalization of
cannabis in Ontario in 2018. Conceived as an experiential retail concept, the Tokyo Smoke brand
was predicated on appealing to non-legacy cannabis customers with award-winning design in

desirable locations.

6. Since their inception, the Applicants have significantly expanded their operations and have
become a leading cannabis retailer with a nationally recognized portfolio of banners and branding.
At the time of filing for protection under the CCAA, the Applicants had 61 operating corporate
Tokyo Smoke retail locations and 29 franchised Tokyo Smoke retail locations across Canada.
The maijority of the retail stores are located in Ontario, with remaining locations in Saskatchewan,

Manitoba, and Newfoundland and Labrador.

7. The Applicants began experiencing financial difficulties due to various factors, including
changes in the licensing regime which devalued cannabis retail licenses and saturated the
market, challenges in the cannabis retail space as a result of the lack of product differentiation
and downward price pressure, burdensome real property lease terms at underperforming retail

stores, and increased operating costs due to the broader economic environment.

8. As a result of the Applicants’ liquidity constraints, on August 28, 2024, the Applicants
sought and obtained an initial order (the “Initial Order”) under the CCAA from the Ontario

Superior Court of Justice (Commercial List) (the “Court’). At the comeback hearing, on
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September 6, 2024, the Applicants sought and obtained the Amended and Restated Initial Order

(the “ARIO”). A copy of the ARIO is attached as Exhibit “A”.

9.

Pursuant to the ARIO, the Court, among other things:

(a)

(e)

appointed A&M as Monitor of the Applicants;

granted a stay of proceedings in favour of the Applicants until and including

December 6, 2024 (the “Stay Period”);

extended the stay of proceedings to certain of the Applicants’ affiliates (the “Non-

Applicant Entities”);

approved a DIP facility term sheet dated August 27, 2024 (the “DIP Term Sheet”),
pursuant to which the Applicants are authorized to borrow up to $8 million from the

Purchaser;

approved a key employee retention plan (the “KERP”); and

granted certain super-priority charges over all of the Applicants’ assets, properties

and undertakings (the “Property”), namely:

i. an administration charge in the amount of $850,000 (“Administration

Charge”);

ii. a charge in favour of the Purchaser in the maximum principal amount of $8

million plus fees, costs, and interest with respect to the DIP Term Sheet;

iii. a charge in favour of the Applicants’ directors and officers in the amount of $3

million (“Directors’ Charge”); and
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iv. a charge in favour of the beneficiaries of the KERP to the maximum amount of

$218,500 (‘“KERP Charge’).

10. In support of the Initial Order and the ARIO, | swore an affidavit on August 28, 2024 (“Initial
Affidavit”) and on September 3, 2024 (“Second Affidavit”). My Initial Affidavit provides further
details on, among other things, the Applicants’ Business, the Applicants’ financial circumstances
and the events leading up to the Applicants’ insolvency. My Second Affidavit provides further
details on the Applicants’ activities between the granting of the Initial Order and the ARIO. My
Initial Affidavit is attached (without exhibits) as Exhibit “B”. My Second Affidavit is attached

(without exhibits) as Exhibit “C”.

11. On September 18, 2024, the ARIO was further amended and restated to toll and extend
the limitation period by sixty (60) days following the expiry of the Stay Period for any claim, action
of proceeding that could be commenced by any of 1000032072 Ontario Inc., 2810434 Ontario
Incorporated, 2736192 Ontario Inc., 2826139 Ontario Inc., 2837433 Ontario Inc., and The
Infamous Enterprises Inc. (collectively, the “Rescission Claimants”) in respect of their former
“Tokyo Smoke” franchise businesses as against any of 2733181 Ontario Inc., 2737503 Ontario
Inc., 2161907 Alberta Ltd., 2675970 Ontario Inc., TS Programs Ltd., and their former or current
directors and officers, employees, and representatives including, but not limited to, Jirgen
Schreiber, Justin Farbstein, and Josh Davidson (collectively, the “Tolling Parties”). The further

amended ARIO is attached as Exhibit “D”.

12. On November 6, 2024, Justice Black released an Endorsement granting a stay of any
and all proceedings or enforcement processes in any court or tribunal against or in respect
of DAK, and that involve or relate to the Applicants (the “Related Party Stay”). The

Endorsement of Justice Black is attached as Exhibit “E”.
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Il THE OPERATIONAL RESTRUCTURING

13. Since the granting of the Initial Order, the Applicants implemented an operational
restructuring in order to reduce its fixed operating costs. As part of the operational restructuring,
among other things, the Applicants disclaimed a number of retail store leases and franchise
agreements in respect to stores which have been historically unprofitable. In particular, the

Applicants sent notices of disclaimer for:

(a) 34 leases in respect to leased premises wherein the Applicants previously

operated, or intended to operate a retail store;

(b)  the lease for the Applicants’ head office located at 590 King Street West, Toronto,

Ontario;

(c) seven head leases for leased premises wherein franchisees operate a retail store

pursuant to a franchise agreement and sublease;

(d) eight franchise agreements with franchisees; and

(e) one head lease for leased premises wherein a licensee operates a retail store
pursuant to a license agreement and sub-sublease. The license agreement was

terminated by the Applicants prior to the granting of the Initial Order.

14. In addition, the Applicants disclaimed approximately 40 contracts for services that are no

longer required including security and telecommunication services.

15. As a result of the closure of a sub-set of the Applicants’ retail stores and a streamlining of
the Business, the Applicants terminated approximately 115 employees, thereby reducing their

workforce by approximately 25% percent. Of the employees terminated, 107 employees were
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employed at retail stores and eight were employed at the Applicants’ head office. None of the

terminated employees were subject to collective bargaining agreements.

16. The Applicants’ operational restructuring steps implemented during the CCAA
proceedings have resulted in significant cost savings for the Applicants’ Business. Specifically,
the Applicants reduced their annual rent costs by 60%, annual payroll by 25%, and their non-

labour operating costs by 15%.

L. THE SISP

A. The Sale Process Approval Order

17. On September 18, 2024, the Court granted an order (“Sale Process Approval Order”)
approving a sale and investment solicitation process (the “SISP”). The SISP was developed in
consultation with the Monitor and the Applicants’ senior secured lender, the Bank of Montreal

(“BMO”). A copy of the Sale Process Approval Order is attached hereto as Exhibit “F”.

18. The purpose of the SISP was to complement the Applicants’ ongoing operational
restructuring efforts and to maximize value for the Applicants’ stakeholders by widely exposing
the Applicants’ Business and Property to the market. The SISP provided a structured and orderly
process for interested parties to perform due diligence and submit offers for a broad range of

potential transactions (including a sale or recapitalization).

19. As part of the SISP, the Court also approved a stalking horse bid submitted by TS
Investments (in such capacity, the “Stalking Horse Bidder”) pursuant to the terms of the
Subscription Agreement. The terms of the Subscription Agreement, including the consideration
provided for therein, acted as a “floor” price for the sale of the assets and/or Business of the
Applicants. The Stalking Horse Bidder is the Applicants’ parent company and second-ranking

secured creditor.

047



048
-10-

B. Overview of the SISP

20. The SISP was designed as a two-phase sale process to be administered by the Court-
appointed Monitor over a period up to approximately 50 days. The SISP included an outside date
to ensure the closing of a transaction by no later than December 6, 2024, which is the day that

the current Stay Period expires.

21. The SISP contemplated the following key milestones and deadlines:
Milestone Deadline
Commencement of marketing and | As soon as reasonably practicable but no
solicitation of interest (the | later than September 20, 2024

“Commencement Date”)

Deadline to submit a LOI (the “Phase 1
Bid Deadline”)

5:00 p.m. (Eastern Time) on October 21,
2024

Deadline to submit a Binding Offer (the
“Phase 2 Bid Deadline”)

5:00 p.m. (Eastern Time) on November
11, 2024

Selection of the Successful Bid(s)

No later than 5:00 p.m. (Eastern Time) on
November 13, 2024

Motion for Court Approval of the

Successful Bid(s)

As soon as reasonably practicable
following the selection of the Successful
Bid, but by no later than November 22,
2024

Closing of the Successful Bid(s)

No later than December 6, 2024
(“Outside Date”)

22. Phase 1 of the SISP (“Phase 1”) called for non-binding letters of interest (“LOIs”). The
Monitor, in consultation with the Applicants, were required to assess all LOls in order to determine
which bids constituted a “Phase 1 Qualified Bid” and which bidders could participate in the

second phase of the SISP, a “Phase 2 Qualified Bidder”. To be a Phase 1 Qualified Bid, the

SISP required the bid to, among other things:
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(a) provide written evidence, satisfactory to the Monitor, in consultation with the
Applicants, of the bidder's ability to consummate the transaction within the
timeframe contemplated by the SISP and to satisfy any obligations or liabilities to
be assumed on closing of the transaction, including, without limitation, a specific
indication of the sources of capital and, to the extent that the bidder expects to

finance any portion of the purchase price, the identity of the financing source;

(b) identify all proposed material conditions to closing including, without limitation, any
internal, regulatory or other approvals and any form of consent, agreement or other
document required from a government body, stakeholder or other third party, and
an estimate of the anticipated timeframe and any anticipated impediments for
obtaining such conditions, along with information sufficient for the Monitor, in
consultation with the Applicants, to determine that these conditions are reasonable

in relation to the bidder; and

(c) provide cash consideration sufficient to pay in full on closing of the transaction: (i)
the amount equal to the purchase price in the Subscription Agreement plus an
incremental overbid amount (in the minimum amount of $250,000); (ii) an
administrative reserve in an amount satisfactory to the Monitor necessary to
winddown the CCAA proceeding; and (iii) a break fee in the amount of $390,000

as contemplated in the Subscription Agreement.

23. In the event that no Phase 1 Qualified Bid was received, or the Monitor determined in its
reasonable business judgment that it would not be appropriate to select any Phase 2 Qualified
Bidders, the SISP provided that the Subscription Agreement would constitute the best bid (the

“Successful Bid”). In such circumstances, the SISP would not proceed to phase 2 (“‘Phase 2”).
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24, If there was at least one Phase 2 Qualified Bidder (other than the Subscription
Agreement), the SISP would proceed to Phase 2. Phase 2 of the SISP permitted Phase 2
Qualified Bidders to conduct further due diligence and submit an unconditional binding offer

(“Binding Offer”) in compliance with the terms specified in the SISP.

25. Further details on the SISP were detailed in my affidavit dated September 12, 2024 (“SISP
Affidavit”), which | swore in support of the Sale Process Approval Order. A copy of my SISP

Affidavit is attached hereto as Exhibit “G”.

C. Implementation of the SISP

26. The Monitor administered the SISP, with the assistance of the Applicants, in accordance
with the terms of the Sale Process Approval Order. Specifically, the Monitor, in consultation with
the Applicants, took the following steps on or before the Commencement Date of the SISP (i.e.

September 20, 2024):

(a) prepared a list of 65 known potential bidders (“Known Parties”), which included

29 strategic parties, 21 financial parties, and 15 international parties;

(b) published a notice of the SISP on the Monitor's Website;

(c) prepared a process summary (“Teaser Letter”) describing the SISP, a confidential
information memorandum (“CIM”), and a form of non-disclosure agreement

(“NDA”): and

(d) prepared a virtual data room (“VDR”) containing due diligence documents in
relation to the Applicants including a copy of the Subscription Agreement, the CIM,
financial statements, sales and inventory reporting, debt documents, and

employee information.
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27. On September 18, 2024, the Monitor sent the Teaser Letter and NDA to each of the Known

Parties. A copy of the Teaser Letter is attached hereto as Exhibit “H”.

28. On September 19, 2024, the Applicants issued a press release about the SISP to ensure
anyone following news of the Applicants would be alerted of the opportunity to participate in the

SISP. A copy of the press release is attached hereto as Exhibit “1”.

29. One week later, | understand that the Monitor followed up with the Known Parties who had

not yet responded to the initial email from the Monitor.

30. Based on the outreach to the market, the Monitor received executed NDAs from ten parties

and provided each of those parties with access to the VDR.

31. | am advised by the Monitor that it had active discussions with potential bidders regarding
the opportunity. In particular, four of the parties that executed an NDA were involved in performing
due diligence, including requesting additional financial and operational diligence items from the

Monitor.

32. The Applicants similarly dedicated significant time and resources responding to due
diligence requests posed to them during the SISP. The Monitor was a conduit for all information
between the Applicants and any interested parties. | personally coordinated the Applicants’ efforts

in providing fulsome information to the Monitor.

33. In accordance with the Sale Process Approval Order, any interested party had until the
Phase 1 Bid Deadline, being October 21, 2024, to submit a non-binding LOI under Phase 1 of the

SISP.

34. On October 11, 2024, the Monitor distributed a process letter (“Process Letter”) to all

parties that had executed an NDA and were active in the SISP. The Process Letter reminded
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parties of the criteria required for a Phase 1 Qualified Bid and the date of the Phase 1 Bid

Deadline.

35. On the Phase 1 Bid Deadline, one LOI (the “Submitted LOI") was received from a bidder
(the “Other Bidder”). The Monitor reviewed the Submitted LOI to determine if it constituted a
Phase 1 Qualified Bid. To preserve the integrity of the SISP, the Submitted LOI was not shared

with the Stalking Horse Bidder.

36. I understand that the Monitor initially identified various concerns with the Submitted LOI
including that the LOI did not comply with certain requirements of a Phase 1 Qualified Bid. The
Submitted LOI contained unacceptable closing conditions, a material holdback provision with
respect to the cash consideration of the purchase price, and a substantial amount of the
consideration for the purchase comprised of publicly traded equity in the Other Bidder. |
understand that the Monitor consulted with BMO and the Applicants in respect of the issues
identified in the Submitted LOI. Following such consultation, the Monitor identified its concerns
with the Submitted LOI to the Other Bidder and suggested to the Other Bidder that if it wanted to
continue to proceed in the SISP it would need to improve its offer and address the concerns by

resubmitting a revised LOI as soon as practicable, but in no event later than October 25, 2024.

37. | understand that although the Other Bidder submitted a revised LOI on October 24, 2024,
the revised LOI failed to remedy certain of the concerns identified by the Monitor. In particular,
the Other Bidder was not able to demonstrate to the Monitor that it had the cash consideration
nor the available capital to consummate a transaction within the timeline of the SISP. | understand
the Monitor also consulted with BMO and the Applicants regarding the revised LOI. Following the
consultation and with BMQ’s input, the Monitor determined in its business judgment that it would

not be appropriate to select the Other Bidder as a Phase 2 Qualified Bidder.
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38. Accordingly, on October 28, 2024, in consultation with BMO and the Applicants, the
Monitor declared the Subscription Agreement as the Successful Bid and served a Notice of
Successful Bidder to the Service List in these CCAA Proceedings. A copy of the Notice of
Successful Bidder is attached hereto as Exhibit “J”. On that basis, the SISP did not proceed to

Phase 2.

Iv. THE TRANSACTIONS

39. The Subscription Agreement was negotiated extensively between counsel for each of the
Applicants and the Purchaser, with the oversight of the Monitor. A copy of the Subscription

Agreement is attached hereto as Exhibit “K”.

40. The principal terms of the Subscription Agreement are summarized below.

Term Details
Seller 267 Ontario, as the Company
Purchaser TS Investments Corp., as Purchaser (the existing parent company of

the Applicants)

Transaction Reverse vesting structure share subscription agreement.
Structure
All the Excluded Assets, Excluded Contracts, Excluded Leases, and
Excluded Liabilities will be transferred to and vested in ResidualCo as
part of the Closing Sequence. ResidualCo shall have no issued or
outstanding shares.

Purchased Assets | The Company shall issue to the Purchaser, and the Purchaser shall
subscribe for that number and class of shares in the share capital of the
Company from treasury, to be specified by the Purchaser at least two
Business Days prior to the Closing Date, which shares shall be free and
clear of all Encumbrances, except for any Encumbrances under any
BMO Post-Closing Loan Documents (“Purchased Shares”). In addition
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to the Purchased Shares, the Retained Assets and Retained Liabilities
will remain with the Purchased Entities.

Purchase Price

The total aggregate consideration payable by TS Investments for the
Purchased Shares is equal to approximately $77 million representing:

(a) the outstanding obligations payable by the Applicants pursuant to
the DIP Term Sheet, plus all accrued and unpaid interest, fees, and
costs;

(b) all amounts owing by the Purchased Entities under the BMO Loan
Documents as of the Closing Date;

(c) an amount equal to the Retained Liabilities (other than the amounts
of indebtedness owing under the BMO Loan Documents) that have
accrued as of the Closing Date;

(d) the amount of $31 million, representing a portion of the outstanding
secured obligations payable by the Applicants pursuant to the TS
Investments Grid Note; and

(e) certain cash consideration, namely, the Cure Costs, the Priority
Payment Amount; and the Administrative Expense Amount (the “Cash
Consideration”).

Employees

The Purchaser will determine which employees it will assume and
continue to employ prior to Closing.

Retained Liabilities

e Wages, vacation pay, and benefit plans owing to any employee
that continues employment with the Applicants after the Closing
Time.

e Cure Costs and liabilities of the Purchased Entities under any
Retained Contracts and Retained Leases.

e Post-Filing Claims that remain outstanding as at the Closing
Time.

e OQutstanding indebtedness under the BMO Post-Closing Loan
Documents.

e Liabilities relating to Gift Cards and The High Roller Club
Rewards Program, in each case, accruing to and after the
Closing Time.

e Intercompany Liabilities, which will be added to the
indebtedness under the TS Investments Grid Note and the
balance of any amounts owing under the TS Investments Grid
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Note which does not form part of the Secured Credit Bid
Consideration (and all Claims, Encumbrances relating thereto.

e Tax liabilities of the Purchased Entities for any period, or the
portion thereof, beginning on or after the Closing Date.

¢ Any Retained Liabilities added pursuant to Section 2.8 of the
Subscription Agreement.

Excluded Assets
and Excluded
Liabilities

The Excluded Assets include the Cash Consideration, certain Tax
matters related to the Excluded Liabilities and Excluded Assets,
Excluded Contracts, Excluded Leases, and certain other ancillary
assets.

The Excluded Liabilities are all Claims and all debts, obligations and
liabilities of the Purchased Entities or any predecessors thereof except
for the Retained Liabilities. For clarity this includes but is not limited to
any liabilities: (i) relating to or under the Excluded Contracts and
Excluded Assets, (ii) relating to or under the Excluded Leases including
any claims related to the disclaimer of leases, (iii) for all Terminated
Employees, (iv) relating to Canopy Growth Corporation’s arbitration and
actions against the Applicants, and (v) relating to the recession claims
commenced by former franchisees (and alleged former franchisees)
against the Applicants.

Regulatory
Approvals

Due to the structure of the Transactions, it is anticipated that all licences,
certifications, and regulatory approvals will remain in place, and no
additional regulatory approvals will be necessary. No Competition Act
or other statutory approvals are needed.

Key Conditions to
Closing

The only key condition to closing that has not yet been fulfilled is the
granting of the RVO. The other key conditions for closing that have been
fulfilled are:

e The Subscription Agreement shall be the Successful Bid (as
determined pursuant to the SISP).

e The Sale Process Approval Order shall have been issued and
entered and not subject to appeal.

e No provision of law prevents the consummation of the
Transactions.

e The parties shall receive certain transaction regulatory
approvals and all licenses will be in good standing.

Closing Date

No later than five (5) Business Days after the conditions to closing have
been satisfied or waived (the “Closing Date”).
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The Closing Date shall be no later than the Outside Date of December
6, 2024 or such later date agreed to by each of the Company and the
Purchaser in writing in consultation with the Monitor.

The Applicants and Purchaser currently anticipate a Closing Date of
November 29, 2024.

A.

Outcome of the Transactions

41. In accordance with the terms of the Subscription Agreement, should the Transactions be

approved and the RVO be granted, the Transactions will result in the following:

(@)

the Applicants’ debt of approximately $8 million under the DIP Term Sheet (plus

costs, fees and interest) will be assumed by the Purchased Entities;

the entirety of the Applicants’ debt owed to BMO, which is the amount of
approximately $38 million, will be rolled and assumed by the Purchased Entities. |
understand the Stalking Horse Bidder has reached a deal in principle with BMO

regarding the extension of the debt owed to BMO;

a portion of the Applicants’ debt to TS Investments, in the approximate amount of

$31 million, will be released and extinguished;

the Priority Payment Amount, including the following, will be paid in cash by the

Purchaser:

i. all amounts that are secured under the Administration Charge;

ii. all amounts that are secured under the KERP Charge, which is estimated

to be $211,000; and
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iii. all liabilities of the Applicants as prescribed under subsections 6(3), 6(5)(a)

and 6(6) of the CCAA including:

a. wages, salaries, commissions or compensation for services
rendered after proceedings commenced under the CCAA and

before the Closing of the Transactions; and

b. any payments or amounts subject to a statutory deemed trust in
favour of His Majesty in Right of Canada or a Province, to the extent
that such statutory deemed trust remains valid and enforceable in
the CCAA proceedings pursuant to the Income Tax Act, the Canada
Pension Plan (Canada), or the Employment Insurance Act

(Canada);

all Cure Costs under the Retained Contracts, Retained Leases, and Restructured
Leases will be assumed and paid in cash by the Purchaser, resulting in the
treatment of counterparties to the Retained Contracts, Retained Leases, and
Restructured Leases the same as if such contracts were assigned pursuant to
section 11.2 of the CCAA. | understand each Retained Contact, Retained Lease
and Restructured Lease either has no Cure Costs owed or have reached an

agreement with the Applicants as to the applicable Cure Costs;

the Administrative Expense Amount will be paid in cash by the Purchaser and
ensure the payment of professional fees for an orderly completion of these CCAA

proceedings and the bankruptcy of ResidualCo;

substantially all contracts of the Applicants, and liabilities thereunder, will continue

including, without limitation, all employment contracts with existing employees, the
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collective bargaining agreements, the existing contractual real property leases, the

existing franchise agreements, supplier contracts, and customer contracts;

(h) the Applicants will be free from any and all liabilities and will have a clean balance
sheet other than in respect to the Retained Liabilities as a result of the vesting of

all Excluded Liabilities in and to ResidualCo;

(i) the Applicants will retain the Retained Liabilities as set out in paragraph 40;

1), the Transactions will allow the Business to continue as a going concern, for the
benefit of all of the Applicants’ stakeholders including their 328 employees,

customers, franchisees, landlords, and suppliers; and

(k) given that the Transactions is a credit bid and only provides for the payment in
cash of the Priority Payment Amount and the Administrative Expense Amount,
there are no proceeds from the Transactions and therefore no proceeds will flow

to ResidualCo to satisfy the claims vested in ResidualCo.

42. In respect of the Directors’ Charge, | understand that no amounts are due thereunder. |
understand that all post-filing statutory amounts in respect to wages, source deductions and HST

have been paid in the ordinary course in these CCAA proceedings.

B. The Reverse Vesting Structure is Necessary

43. The Transactions contemplated in the Subscription Agreement have been structured to
form a “reverse vesting” transaction. In essence, instead of providing for a traditional asset sale
transaction where all purchased assets are purchased and transferred to the purchaser on a “free
and clear” basis and all excluded assets, excluded contracts and excluded liabilities remain with

the debtor company, the Transactions provide for a share transaction whereby:
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(a) the Purchaser will subscribe for and purchase new shares of 267 Ontario, who will,
in turn, cancel and terminate all of its existing equity securities so that the
Purchaser will continue to be the sole shareholder of 267 Ontario and ultimately,

each of the subsidiaries of 267 Ontario; and

(b) all Excluded Assets and Excluded Liabilities with respect to the Applicants will be
transferred and “vested out’” to ResidualCo, so as to allow the Purchaser to

indirectly acquire the Applicants’ Business and assets on a “free and clear” basis.

44, In consultation with the Applicants, the Purchaser concluded that a reverse vesting
structure was necessary and appropriate to preserve and maximize value in the circumstances.
Specifically, the reverse vesting structure ensures the preservation and efficient operational
transfer of the Applicants’ assets and Business, including tax losses, licenses and certifications,
and critical contractual relationships. The Transactions result in no different treatment of creditors
than had the Transactions been structured as a “traditional” approval and vesting transaction

rather than a “reverse” vesting transaction. | understand that the Monitor shares the same opinion.

(i) The Reverse Vesting Structure Preserves the Licenses

45. The Purchaser and the Applicants believe that it is necessary to use a reverse vesting
structure. The Applicants operate in a highly regulated environment in accordance with the
Cannabis Act, cannabis regulations, applicable provincial legislation across four provinces, and

municipal legislation across numerous municipalities.

46. The reverse vesting structure preserves the Applicants’ licenses, certifications and permits
that are necessary to operate the Business (the “Licenses”). Among the Licenses that will be
maintained through the reverse vesting structure are the Applicants’ 64 cannabis retail and

operator licenses as follows:
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(a) in Ontario, 37 Cannabis Retail Store Authorizations and nine Cannabis Retail

Operator Licenses issued by the Alcohol and Gaming Commission of Ontario;

(b) in Manitoba, 10 age-restricted store cannabis licenses issued by the Manitoba

Liquor, Gaming and Cannabis Authority;

(c) in Saskatchewan, five cannabis retailing licenses issued by the Saskatchewan

Liquor and Gaming Authority; and

(d) in Newfoundland and Labrador, three cannabis retailer licenses issued by the

Newfoundland and Labrador Liquor Corporation (“NLC”).

47. The Licenses are critical to the operations of the Business given the highly regulated
nature of the cannabis industry. Specifically, the federal, provincial and municipal governments
have established rules on how cannabis can be sold, how retail stores must be operated, where
such stores can be located, and who is allowed to sell cannabis. These rules, among other things,

must be met in order to obtain and preserve cannabis licenses.

48. Under a traditional asset sale transaction structure, some of these Licenses may be
impossible or difficult to transfer to a purchaser. For example, the three cannabis retail licenses
in Newfoundland are owned by and remain the property of NLC. As a result, the Applicants have
no authority to transfer the Newfoundland cannabis retailer licenses to a purchaser. NLC
communicated this to the Monitor in an email dated August 30, 2024, which is attached as Exhibit

13 L” .

49, Similarly, | understand from the AGCO website that Ontario cannabis licenses and
authorizations are not transferable. As such, in a traditional asset purchase structure, a purchaser
would need to apply for new licenses and authorizations before taking over an existing authorized

store. A copy of an extract from the AGCO website is attached as Exhibit “M”.
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50. Where a transfer of some of the Licenses may be possible under a traditional asset sale
transaction structure, the steps required to proceed with such transfer will likely result in additional
delays, costs, and uncertainty. | understand that based on the Applicants experience in the
cannabis industry, each license costs thousands of dollars and takes an average of two to four
months to acquire. Accordingly, the reverse vesting structure permits the most cost-effective,

efficient, and certain method of preserving the Licenses in Tokyo Smoke.

(i) The Reverse Vesting Structure Preserves Tax Losses

51. The reverse vesting structure also preserves the Applicants significant amount of accrued
tax losses net of any debt forgiveness amounts (the “Tax Losses”) for the benefit of the
Purchaser. The Tax Losses total over $40 million. The Tax Losses have going-concern value for
the Purchaser as they can be set off against future income tax. | am advised by tax consultants
that the Tax Losses are non-transferable assets that cannot be preserved within a traditional asset
purchase transaction. Further, | believe that the Tax Losses have no value in bankruptcy as there
would be no income against which they could be applied.

(iii) The Reverse Vesting Structure Efficiently Preserves Contractual

Relationships
52. The reverse vesting structure permits the continuation of the Retained Contracts, Retained
Leases, and Restructured Leases while minimizing the time, risks and professional costs that
would be associated with having to renegotiate or transfer on a logistical basis, all of the Retained
Contracts, Retained Leases, and Restructured Leases to a new entity, whether through individual

consents to assignment or assignment orders. This constitutes approximately 328 employment
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contracts, 55 leases, 20 franchise agreements, and more than 48 other contracts. Many of these

contracts may only be assigned with the consent of the non-assigning party.

53. As mentioned above, under the terms of the Transactions all Cure Costs in respect of the
Retained Contracts, Retained Leases, and Restructured Leases will be paid, as would be required

pursuant to an assignment order in a traditional asset purchase transaction.

54. As the Applicants are facing significant liquidity constraints, the delays, costs, and
uncertainty associated with getting their Licenses, Retained Contracts, Retained Leases, and

employee contracts transferred is not a viable option.

55. Overall, | believe that the reverse vesting structure is necessary and appropriate to avoid
disruptions, minimize costs, facilitate closing, and maximize and preserve the Business’ current
and future value for the Purchaser. | believe that the economic result produced by the reverse
vesting order structure is at least as favourable as any other alternative structure, and likely more

favourable when the cost efficiencies and other advantages highlighted above are considered.

V. RELIEF SOUGHT

A. Approval of the Transactions

56. The Applicants seek the RVO in order to approve the Subscription Agreement and
Transactions whereby, the Purchaser will acquire the Purchased Shares in the Purchased Entities

with the Purchased Entities holding only the Retained Assets and the Retained Liabilities.

57. The Transactions use a reverse vesting structure to effect the transfer of the Purchased
Shares to the Purchaser and the transfer to ResidualCo of the Excluded Assets and Excluded
Liabilities. | understand from Applicants’ counsel, Ms. Caitlin Fell, that this structure is commonly
used in insolvency proceedings to preserve the value of licenses and certifications of businesses

in highly regulated industries such as the cannabis industry.
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58. The Subscription Agreement is the product of a Court-approved SISP and in my view is
commercially reasonable in the circumstances. The parties to the Subscription Agreement are

sophisticated and were advised by professional legal advisors.

59. | believe that the market has been broadly and adequately canvassed through the SISP.
The SISP identified as many interested parties as possible in the circumstances. The
Transactions are the only actionable transactions that have materialized after solicitation and
marketing by the Monitor through the Court-approved SISP. The Subscription Agreement
represents the best opportunity for the Business to continue as a going-concern for the benefit of

its many stakeholders including employees, suppliers and customers.

60. Further, the Transactions will minimize professional fees. The Transactions will reduce the
costs of seeking the consent for assignment of material contracts and avoid the Applicants and
the Monitor taking any costly or time-consuming procedural steps required if the Transactions
were structured as a typical asset purchase. In addition, ResidualCo will not undertake any

business therefore it will not incur any operating costs.

61. The Applicants believe that the Subscription Agreement and the proposed Transactions

provide the best outcome for their creditors in the circumstances given that, among other things:

(a) the Subscription Agreement is the product of a broad, transparent, and fair Court-
approved SISP and the efforts of the Applicants and the Monitor to consummate a

value maximizing transaction;

(b) the Subscription Agreement is the best offer obtained in the SISP to maximize

value for the Applicants’ stakeholders;
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(c) the consideration to be received for the Purchased Shares is reasonable and fair,
taking into account their market value and the broad canvassing of the potentially

interested parties during the pre-filing strategic process and the SISP;

(d) the Subscription Agreement is supported by the Monitor and BMO, the Applicants’

senior secured creditor; and

(e) closing of the Transactions require only customary closing conditions and requisite

approvals.

62. Based on the results of the SISP, | believe that if the Transactions do not proceed, it is
unlikely that there will be another purchaser willing to purchase the Business on a going-concern
basis within the liquidity constraints provided by the DIP Term Sheet, particularly given the BMO
debt has matured. The Transactions represent the best option to avoid the Applicants ceasing
operations and liquidating their assets in a bankruptcy. This would be a suboptimal outcome as

compared to the Transactions, for all the reasons discussed above.
B. Addition of ResidualCo as an Applicant
63. The RVO provides that ResidualCo, as at the Closing Time, shall be a company to which

the CCAA applies, and shall be added as an applicant in these CCAA proceedings.

64. ResidualCo is incorporated as a company under the laws of the Province of Ontario and
has no issued share capital. As mentioned above, all of the liabilities of the Applicants other than
the Retained Liabilities shall vest in and to ResidualCo, following which, on the Closing Time, the

Applicants shall be discharged from these CCAA proceedings.

C. Vesting of Excluded Assets and Excluded Liabilities in ResidualCo

65. The RVO provides that all Excluded Assets and Excluded Liabilities shall vest absolutely

in ResidualCo and cease being obligations of the Applicants. The RVO further provides that any
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related “Excluded Liability Claim” shall be released and discharged as against the Applicants and

their Property at the Closing Time.

66. The vesting of the Excluded Assets and Excluded Liabilities in ResidualCo is required by
the Purchaser as part of the Transactions. No creditors of the Applicants are prejudiced by the
reverse vesting structure relative to the typical approval and vesting structure as their position

and recovery in the circumstances would be the same.

67. The RVO further provides that A&M or the director of ResidualCo shall be authorized to
file an assignment in bankruptcy for ResidualCo. A&M (or another licensed trustee at A&M’s
direction) shall be authorized, but not directed, to act as trustee-in-bankruptcy to the estate of
ResidualCo. This is appropriate as part of an orderly wind-up of the ResidualCo estate and these

CCAA proceedings.

D. Cancellation of Existing Equity Interests

68. The Subscription Agreement provides that, pursuant to the RVO, all “Existing Shares”
shall be deemed terminated and cancelled without consideration. Existing Shares exclude the

Purchased Shares but include all other existing equity interests in 267 Ontario.

69. The cancellation of all Existing Shares is required by the Purchaser as part of its purchase
of 267 Ontario. | do not believe that the cancellation of Existing Shares without consideration
creates any added prejudice in the circumstances since there is no alternative transaction
available to the Company that would offer any recovery on account of equity interests. Recovery
on account of equity interests would require the prior payment of all creditor claims in full, a result

that is not currently possible given the results of the SISP.

70. Furthermore, in the event the Transactions are not approved, the Applicants will likely

have no other option but to liquidate their assets in a bankruptcy. In that case equity interests will
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continue to remain worthless and subordinate to all other claims, and there will be no payment

whatsoever on account of equity claims.

E.

Approval of the Restructuring Steps

71. The Applicants are seeking approval of the following restructuring steps, which will be

required to implement the proposed Transactions (collectively, the “Restructuring Steps”), and

a declaration that such Restructuring Steps shall be deemed to have occurred in the following

sequence at the Closing Time:

(a)

first, all of the Applicants’ right, title and interest in and to the Excluded Assets, and
Excluded Liabilities shall vest absolutely and exclusively in and to ResidualCo, with
all Claims and Encumbrances (as both defined in the RVO) continuing to attach to
the Excluded Assets and to the Purchase Price with the same nature and priority

as they had immediately prior to the transfer;

second, 2197130 Alberta Ltd. shall have filed Articles of Continuance to continue

the corporation as an Ontario incorporated company (“New Ontario Co”);

third, 267 Ontario shall transfer all of the issued and outstanding shares held by it
in 2826475 Ontario Inc. to 2733182 Ontario Inc. in exchange for common shares
of 2733182 Ontario Inc. such that 2826475 Ontario Inc. shall become a wholly

owned subsidiary of 2733182 Ontario Inc.;

fourth, 14284585 Canada Inc. shall transfer all of the issued and outstanding
shares held by it in each of 10006215 Manitoba Ltd. and 80694 Newfoundland &
Labrador Inc. to 267 Ontario such that 10006215 Manitoba Ltd and 80694
Newfoundland & Labrador Inc. shall become wholly owned subsidiaries of 267

Ontario;
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fifth, 2733182 Ontario Inc. and its wholly owned subsidiaries - 2826475 Ontario
Inc., New Ontario Co (formerly 2197130 Alberta Ltd.), 2699078 Ontario Inc.,
2708540 Ontario Corporation, 2734082 Ontario Inc., TS Wellington Inc., 2742591

Ontario Inc., 2796279 Ontario Inc. - shall amalgamate to form one entity;

sixth, 2161907 Alberta Ltd. shall have filed Articles of Continuance to continue the

corporation as an Ontario incorporated company (“New Ontario Co 27);

seventh, 267 Ontario and its wholly owned subsidiary — New Ontario Co 2

(formerly, 2161907 Alberta Ltd.) — will amalgamate to form one entity;

eighth, in consideration for the Purchase Price, 267 Ontario shall issue the
Purchased Shares to the Purchaser, and all of the right, title and interest in and to
the Purchased Shares shall vest absolutely in the Purchaser, free and clear of any

and all Claims and Encumbrances;

ninth, the Articles of Reorganization shall be filed or deemed to be filed;

tenth, pursuant to the Articles of Reorganization all of the Existing Shares of 267
Ontario outstanding prior to the issuance of the Purchased Shares, as well as all
options, conversion privileges, equity-based awards, warrants, securities,
debentures, loans, notes or other rights, agreements or commitments of any
character whatsoever that are held by any Person (as defined below) which are
convertible or exchangeable for any securities of 267 Ontario or which require the
issuance, sale or transfer by 267 Ontario, of any shares or other securities of the
Applicants and/or the share capital of 267 Ontario, or otherwise relating thereto,
shall be deemed terminated and cancelled without consideration and the only
equity interests of 267 Ontario that shall remain shall be the Purchased Shares;

and
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(k) eleventh, the Applicants shall be deemed to cease being Applicants in these CCAA
proceedings and the Applicants shall be deemed to be released from the purview
of the ARIO and all other orders of this Court granted in respect of these CCAA
proceedings, save and except for the RVO, the provisions of which shall continue

to apply in all respects.

72. After the Restructuring Steps, the corporate structure of the Applicants will be as follows:

TS
Investmenis
Corp.

TS Retail
Enterprises
Inc. (i.e.
2675970
Ontario Inc.)

v

S S S S SUN S SN SN S S

| TS-IP Holdings
‘ Lid

80694
Newfoundland
& Labrador
Inc.

2733181
Ontario Inc.

2385816
Alberta Ltd

TS Ontario

2737503
Store Corp,

Ontario Inc.

TS Programs
Ltd.

14284585
Canada Inc

10006215
Manitoba Ltd,

1000451353
Ontario Inc

1000451354
Ontario Inc.

A chart showing an enlarged view the above corporate structure of the Applicants after the

Restructuring Steps is attached as Exhibit “N”.

73. The Restructuring Steps are necessary to centralize the administration of the Applicants,
which will in turn reduce the costs related to the operation of the Business for the benefit of the

long-term viability of the Business.

F. Approval of the Releases for the Post-Filing Released Claims

74. As part of the Transactions, the Applicants seek limited release of the Released Claims in
favour of the Released Parties, being the current directors, officers, shareholders, partners,
employees, consultants, legal counsel and advisors to the Applicants, the Monitor, TS

Investments, and ResidualCo.
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75. The Released Claims include any liability based on any act or omission, transaction, offer,
investment proposal, dealing, or other fact, matter, occurrence or thing existing or taking place

prior to the Closing Time and arising in connection with or relating to:

(a) these CCAA proceedings;

(b) the Subscription Agreement; and

(c) the consummation of the Transactions, and/or any closing document, agreement,
document, instrument, matter or transaction involving the Applicants arising in

connection with or pursuant to any of the foregoing.

76. The RVO provides that the releases shall only become effective upon the Closing Time.
Moreover, the RVO expressly provides that nothing in the order shall waive, discharge, release,
cancel or bar any claim for fraud or wilful misconduct or any claim that is not permitted to be
released pursuant to section 5.1(2) of the CCAA, or any obligations of any Released Party under,

or in connection with, the Subscription Agreement.

77. The Released Parties have been instrumental to these restructuring proceedings.
Moreover, continued involvement with the Applicants of its directors, officers and employees is
key to the proposed Transactions and the Business going forward. As such, the Released Parties

have made a substantial contribution to the CCAA process and the Transactions.

78. The scope of the releases is closely tied to these CCAA proceedings, the Transactions,
and the Restructuring Steps. The releases are not overly broad and do not release liabilities that
are extraneous to the restructuring process. The releases are critical to the restructuring of the

Applicants and are necessary to ensure the Transactions close.

79. The releases will ensure the stability and finality of the Transactions and these CCAA

proceedings and will provide certainty for the Released Parties which is appropriate and
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necessary following the Closing Time of the Transactions and eventual termination of these CCAA

proceedings.

80. | am advised that the Monitor supports the releases in favour of the Released Parties as
reasonable in the circumstances, and as part of its recommendation that the Court grant the RVO

and approve the Transactions.

G. Approval of the Releases for the Pre-Filing D&O Released Claims

81. In addition, the RVO provides for pre-filing releases of the Released D&Os, being the
current directors and officers of the Applicants, from any and all claims that any person may have
or be entitled to assert against the Released D&Os based in whole or in part on any act or
omission, transaction, dealing or other occurrence existing or taking place prior to commencement
of these CCAA proceedings in respect of the Applicants, the Business, operations, assets,
property and affairs of the Applicants and/or these CCAA proceedings (collectively, the “D&O

Released Claims”).

82. The releases of the Released D&Os are limited in scope and do not waive or bar any claim
or liability arising out of any gross negligence or willful misconduct on the part of the applicable
Released D&O, any claims that section 5.1 of the CCAA precludes from being released, and any

Insured Claim (as defined below).

83. The Released D&Os are insured under one insurance policy: Chubb, policy number

82596208. The RVO provides that any person is permitted to pursue an action in respect of any

claim or liability which is an insured claim (“Insured Claim”) under any insurance policy
maintained by any of the Applicants or ResidualCo (collectively, the “Insurance Policies”) to the
point of determination of liability, if any. The person asserting an Insured Claim is entitled to

recover solely from the proceeds under the Insurance Policies, to the extent available, in respect
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of any such Insured Claim, and recovery of such Insured Claim is limited solely to such proceeds,
without any additional rights of enforcement, recovery or recourse as against any of the Applicants
or the Released D&Os, and such person has no right to make any claim or seek any recoveries
from any of the Applicants or any of the Released D&Os, other than enforcing the person’s rights

to be paid by the applicable insurer(s) from the proceeds of the applicable Insurance Policies.

84. The Released D&Os are current directors of the Applicants who have made and will
continue to make significant and material contributions in connection with the CCAA proceedings
and the negotiation of the Transactions, which will allow the Applicants to continue their
operations as a going concern. The Released D&Os have been integrally involved in the

restructuring process including the SISP.

85. The Released D&Os are also critical to the completion of the Transactions and the go-
forward operations of the Business given they will retain their roles as directors and officers
throughout the completion of and after the Transactions. |, as a director and officer, require finality
that | will be released from pre-filing liabilities to continue in my role as director and officer. | have
spoken to the other directors and officers and understand that they similarly require the releases

to achieve finality as to their ongoing liabilities.

86. I am not aware of any pre-filing liabilities of the directors and officers of the Applicants.
However | note that certain former franchisees have made claims against certain of the Applicants
and their directors and officers under the Arthur Wishart Act, 2000, SO 2000, C 3 (the “AWA").
Specifically, as disclosed in my affidavit filed in support of the Initial Order, the Applicants have
been served with recission claims that include a claim for damages under s. 7 of the AWA against
certain Applicants and certain of their directors and officers based on allegations of incomplete

statutory disclosure (the “Franchise Claims”). The statutory damages claimed pursuant to the
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Franchise Claims total approximately $3.8 million. The Insurance Policies do not provide

coverage for the Franchise Claims.

87. As discussed above, the Applicants do not propose that the release extend to those claims
that cannot be released pursuant to Section 5.1(2) of the CCAA. Accordingly, the release will not
bar any claims that fall within the carve out in Section 5.1(2). To the extent the Franchise Claims
may ultimately be found to be claims that are prohibited from compromise under the CCAA, they
will not be barred. The Applicants propose that any determination as to whether the substance of
the Franchise Claims are barred by the release be made by the Court overseeing such claims if
the release is invoked.

H. Extension of the Stay Period, CCAA Termination Provisions and Discharge
of Monitor

88. Once the Transactions close and the Restructuring Steps are implemented, the Applicants
will be solvent entities owned and organized under the Purchaser and will not require extended

creditor protection or further relief under the CCAA.

89. As a result, the RVO provides that, upon the Closing Time, as confirmed by the filing of a
Monitor's closing certificate, the Applicants shall cease being applicants in these CCAA
proceedings and shall be released from the purview of the Court orders made in these CCAA

proceedings.

90. To permit the preservation of the status quo until A&M (or another licensed trustee at
A&M'’s direction) can take steps to bankrupt ResidualCo and wind up the estate, the Applicants

propose that the stay of proceedings be extended until the bankruptcy of ResidualCo.

91. The extension of the Stay Period is critical to providing the Company with breathing room

to close the Transactions, which will maximize the realization of the Business and preserve its
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going-concern operations for the benefit of creditors and stakeholders. It will also allow the

Monitor to take any administrative steps necessary to conclude these CCAA proceedings.

92. Since the granting of the Initial Order, the Applicants have acted in good faith and with
due diligence to, among other things, stabilize the Business, prepare and implement the SISP,

and negotiate the Transactions.

93. The Applicants prior cash flow forecast filed with the Monitor's Pre-Filing Report reflects
that the Applicants are expected to maintain liquidity and fund operations up to December 6, 2024.

The cash flow forecast is attached as Exhibit “O”.

94. I am not aware of any creditors who would be prejudiced by the continuation of these
proceedings during the extended Stay Period. In particular, the Related Party Stay will terminate
at the Closing Time, which is when the Monitor files its certificate indicating the closing of the
Transactions. The stay over the Non-Applicant Entities will terminate at the same time as the
termination of the Stay Period. | also understand that the Monitor is supportive of the requested

extended Stay Period.

. Application of WEPPA

95. As described above, the Applicants have terminated 115 employees (the “Terminated
Employees”) during these CCAA proceedings. The Terminated Employees have not received

any termination and/or severance pay.

96. The proposed RVO declares that the Terminated Employees are eligible to receive

payments in accordance with WEPPA.

97. This proposed WEPPA declaration is intended to ensure that the Terminated Employees
of the Applicants who may be owed termination and severance pay are able to access benefits

under WEPPA. If such a declaration is made, the Monitor has indicated that it will work with the
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Applicants to identify all Terminated Employees that may be eligible for payments under WEPPA

and assist such individuals in making submissions to Service Canada at the appropriate time.

J. Approval of the Reports and Fees of the Monitor and its Counsel

98. As described in the Monitor's Reports, the Monitor has undertaken numerous activities to
facilitate the CCAA proceedings and the Applicants’ operational restructuring efforts. The
Applicants are now seeking approval of the fees and activities of the Monitor and its counsel,
including the estimated fees and disbursements up to the CCAA Termination Date. To this end, |

understand that the Monitor and its counsel will prepare and file the Fee Affidavits with the Court.

VL. CONCLUSION

99. | believe that it is in the interests of the Applicants and their stakeholders that this Court

grant the relief requested in accordance with the terms of the RVO.

100. I swear this affidavit in support of the Applicants’ motion pursuant to the CCAA and for no

other or improper purpose.

SWORN REMOTELY by Andrew Williams
stated as being located in the City of
Toronto in the Province of Ontario before
me at the City of Toronto, in the Province
of Ontario this 215t day of November,
2024, in accordance with O. Reg 431/20,
Administering  Oath or  Declaration

N N N N N N N N N N N

Remotely.
A Williams (Nov 21, 2024 14:55 EST)
A Commissioner for taking Affidavits. Andrew Williams

Name: Jessica Wuthmann
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THIS IS EXHIBIT “A” REFERRED TO IN THE
AFFIDAVIT OF ANDREW WILLIAMS SWORN REMOTELY BY ANDREW WILLIAMS STATED
AS BEING LOCATED IN THE CITY OF TORONTO BEFORE ME AT THE CITY OF
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Court File No. CV-24-00726584-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE ) FRIDAY, THE 6™

)
JUSTICE CAVANAGH ) DAY OF SEPTEMBER, 2024

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 2675970 ONTARIO INC., 2733181
ONTARIO INC., 2385816 ALBERTA LTD., 2161907 ALBERTA
LTD., 2733182 ONTARIO INC., 2737503 ONTARIO INC., 2826475
ONTARIO INC., 14284585 CANADA INC., 2197130 ALBERTA
LTD., 2699078 ONTARIO INC., 2708540 ONTARIO
CORPORATION, 2734082 ONTARIO INC., TS WELLINGTON
INC., 2742591 ONTARIO INC., 2796279 ONTARIO INC,,
10006215 MANITOBA LTD., AND 80694 NEWFOUNDLAND &
LABRADOR INC. (individually, an “Applicant” and collectively,
the "Applicants")

AMENDED AND RESTATED INITIAL ORDER

THIS MOTION, made by the Applicants, for an order amending and restating the initial
order of Justice Cavanagh issued on August 28, 2024 (the “Initial Filing Date”) pursuant to the
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") was

heard this day by judicial videoconference.

ON READING the affidavits of Andrew Williams sworn August 28, 2024 (the “Initial
Williams Affidavit”) and September 3, 2024 (the “Second Williams Affidavit’) and the Exhibits
thereto, and the pre-filing report of Alvarez & Marsal Canada Inc. (“A&M”), in its capacity as
proposed monitor of the Applicants, dated August 27, 2024, the first report of A&M in its capacity
as monitor (in such capacity, the “Monitor”) dated September 4, 2024, and on being advised that
the secured creditors who are likely to be affected by the charges created herein were given
notice, and on hearing the submissions of counsel for the Applicants, counsel for the Monitor,

counsel to Bank of Montreal (“BMQ”), the Applicants’ senior secured lender, counsel for TS
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Investments Corp. (the “DIP Lender”) and such other counsel as were present as listed on the
Counsel Slip, no one appearing for any other person although duly served as appears from the
affidavits of service of Jared Rosenbaum sworn September 4, 2024 and Julie Mah sworn
September 5, 2024, as filed,

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record is hereby abridged and validated so that this Motion is properly returnable today and

hereby dispenses with further service thereof.
APPLICATION

2. THIS COURT ORDERS that each of the Applicants is a company to which the CCAA

applies.
PLAN OF ARRANGEMENT

3. THIS COURT ORDERS that the Applicants shall have the authority to file and may, subject
to further order of this Court, file with this Court a plan of compromise or arrangement (hereinafter

referred to as the "Plan”).
POSSESSION OF PROPERTY AND OPERATIONS

4, THIS COURT ORDERS that the Applicants shall remain in possession and control of their
respective current and future assets, undertakings and properties of every nature and kind
whatsoever, and wherever situate including all proceeds thereof (the "Property"). Subject to
further Order of this Court, the Applicants shall continue to carry on business in a manner
consistent with the preservation of their business (the "Business") and Property. The Applicants
are authorized and empowered to continue to retain and employ their employees, consultants,
contractors, agents, experts, accountants, counsel and such other persons (collectively
"Assistants") currently retained or employed by them, with liberty, subject to the terms of the
Definitive Documents (as hereinafter defined), to retain such further Assistants as they deem
reasonably necessary or desirable in the ordinary course of business or for the carrying out of the

terms of this Order.
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5. THIS COURT ORDERS that the Applicants shall be entitled to continue to utilize the
central cash management system currently in place as described in the Initial Williams Affidavit
or, with the consent of the Monitor and the DIP Lender, replace it with another substantially similar
central cash management system (the "Cash Management System") and that any present or
future bank providing the Cash Management System shall not be under any obligation whatsoever
to inquire into the propriety, validity or legality of any transfer, payment, collection or other action
taken under the Cash Management System, or as to the use or application by the Applicants of
funds transferred, paid, collected or otherwise dealt with in the Cash Management System, shall
be entitled to provide the Cash Management System without any liability in respect thereof to any
Person(s) (as hereinafter defined) other than the Applicants, pursuant to the terms of the
documentation applicable to the Cash Management System, and shall be, in its capacity as
provider of the Cash Management System, an unaffected creditor under the Plan with regard to
any claims or expenses it may suffer or incur in connection with the provision of the Cash

Management System.

6. THIS COURT ORDERS that the Applicants, subject to terms of the Definitive Documents,
shall be entitled but not required to pay the following expenses whether incurred prior to, on or

after the Initial Filing Date:

(a) all outstanding and future wages, salaries, employee and pension benefits,
vacation pay and other employee related expenses payable on or after the Initial
Filing Date, in each case incurred in the ordinary course of business and consistent

with existing compensation policies and arrangements;

(b) the fees and disbursements of any Assistants retained or employed by the
Applicants in respect of these proceedings, at their standard rates and charges;

and

(c) with the consent of the Monitor, amounts owing for goods or services actually
supplied to the Applicants prior to the Initial Filing Date if, in the opinion of the
Applicants following consultation with the Monitor, such payment is necessary or

desirable during these proceedings.

7. THIS COURT ORDERS that, except as otherwise provided to the contrary herein and
subject to the terms of the Definitive Documents, the Applicants shall be entitled but not required

to pay all reasonable expenses incurred by the Applicants in carrying on the Business in the
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ordinary course after the Initial Filing Date, and in carrying out the provisions of this Order, which

expenses shall include, without limitation:

(@)

(b)

all expenses and capital expenditures reasonably necessary for the preservation
of the Property or the Business including, without limitation, payments on account
of insurance (including directors and officers insurance), maintenance and security

services; and

payment for goods or services actually supplied to the Applicants on or following

the Initial Filing Date.

8. THIS COURT ORDERS that the Applicants shall remit, in accordance with legal

requirements, or pay:

(a)

(b)

(c)

any statutory deemed trust amounts in favour of the Crown in right of Canada or
of any Province thereof or any other taxation authority which are required to be
deducted from employees' wages, including, without limitation, amounts in respect

of (i) employment insurance, (ii) Canada Pension Plan, and (iii) income taxes;

all goods and services or other applicable sales taxes (collectively, "Sales Taxes")
required to be remitted by the Applicants in connection with the sale of goods and
services by the Applicants, but only where such Sales Taxes are accrued or
collected after the Initial Filing Date, or where such Sales Taxes were accrued or
collected prior to the Initial Filing Date but not required to be remitted until on or

after the Initial Filing Date; and

any amount payable to the Crown in right of Canada or of any Province thereof or
any political subdivision thereof or any other taxation authority in respect of
municipal realty, municipal business or other taxes, assessments or levies of any
nature or kind which are entitled at law to be paid in priority to claims of secured
creditors and which are attributable to or in respect of the carrying on of the

Business by the Applicants.

9. THIS COURT ORDERS that until a real property lease is disclaimed in accordance with

the CCAA, the Applicants shall pay all amounts constituting rent or payable as rent under real

property leases (including common area maintenance charges, utilities and realty taxes and any

other amounts payable to the landlord under the lease) or as otherwise may be negotiated
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between the applicable Applicant and the landlord from time to time ("Rent"), for the period
commencing from and including the Initial Filing Date, twice-monthly in equal payments on the
first and fifteenth day of each month, in advance (but not in arrears). On the date of the first of
such payments, any Rent relating to the period commencing from and including the Initial Filing

Date shall also be paid.

10. THIS COURT ORDERS that, except as specifically permitted herein, the Applicants are
hereby directed, until further Order of this Court: (a) to make no payments of principal, interest
thereon or otherwise on account of amounts owing by the Applicants to any of their creditors as
of this date other than interest and expenses due and payable to BMO under the BMO Credit
Agreement (as defined in the Initial Williams Affidavit); (b) to grant no security interests, trust,
liens, charges or encumbrances upon or in respect of any of their Property; and (c) to not grant
credit or incur liabilities except in the ordinary course of the Business. Notwithstanding the

foregoing, the Applicants shall be entitled to continue to operate the Cash Management System.
RESTRUCTURING

11. THIS COURT ORDERS that each of the Applicants shall, subject to such requirements as
are imposed by the CCAA, and subject to the terms of the Definitive Documents, have the right

to:

(a) permanently or temporarily cease, downsize or shut down any of their business or
operations and to dispose of redundant or non-material assets outside of the
ordinary course of business not exceeding $250,000 in any one transaction or
$1,000,000 in the aggregate, provided that, with respect to any leased premises,
the debtors may, subject to paragraphs 12 and 13 herein, vacate, abandon or quit
the whole, but not part of any leased premises and may permanently, but not

temporarily cease, downsize or shut down,

(b) terminate the employment of such of their employees or temporarily lay off such of

their employees as they deem appropriate, and

(c) pursue all avenues of restructuring of their Business and Property, in whole or part,
subject to prior approval of this Court being obtained before any material

refinancing,
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all of the foregoing to permit the Applicants to proceed with an orderly restructuring of the

Business (the “Restructuring”).

12. THIS COURT ORDERS that the Applicants shall provide each of the relevant landlords
with notice of the Applicants’ intention to remove any fixtures from any leased premises at least
seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled to
have a representative present in the leased premises to observe such removal and, if the landlord
disputes the Applicants’ entitlement to remove any such fixture under the provisions of the lease,
such fixture shall remain on the premises and shall be dealt with as agreed between any
applicable secured creditors, such landlord and the Applicants, or by further Order of this Court
upon application by the Applicants on at least two (2) days notice to such landlord and any such
secured creditors. If the Applicants disclaim the lease governing such leased premises in
accordance with Section 32 of the CCAA, they shall not be required to pay Rent under such lease
pending resolution of any such dispute (other than Rent payable for the notice period provided for
in Section 32(5) of the CCAA), and the disclaimer of the lease shall be without prejudice to the

Applicants’ claim to the fixtures in dispute.

13. THIS COURT ORDERS that if a notice of disclaimer is delivered pursuant to Section 32
of the CCAA, then (a) during the notice period prior to the effective time of the disclaimer, the
landlord may show the affected leased premises to prospective tenants during normal business
hours, on giving the Applicants and the Monitor 24 hours' prior written notice, and (b) at the
effective time of the disclaimer, the relevant landlord shall be entitled to take possession of any
such leased premises without waiver of or prejudice to any claims or rights such landlord may
have against the Applicants in respect of such lease or leased premises, provided that nothing
herein shall relieve such landlord of its obligation to mitigate any damages claimed in connection

therewith.
NO PROCEEDINGS AGAINST THE APPLICANTS OR THE PROPERTY

14. THIS COURT ORDERS that until and including December 6, 2024, or such later date as
this Court may order (the "Stay Period"), no proceeding or enforcement process in any court or
tribunal (each, a "Proceeding") shall be commenced or continued against or in respect of the
Applicants or the Monitor, or their respective employees and representatives acting in such
capacities, or affecting their Business or their Property, except with the written consent of the

Applicants and the Monitor, or with leave of this Court, and any and all Proceedings currently
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under way against or in respect of the Applicants or affecting their Business or their Property are

hereby stayed and suspended pending further Order of this Court.
NO PROCEEDINGS AGAINST THE NON-APPLICANT ENTITIES

15. THIS COURT ORDERS that during the Stay Period, no Proceeding shall be commenced
or continued against or in respect of the TS-IP Holdings Ltd., TS Programs Ltd, 1000451353
Ontario Inc., and 1000451354 Ontario Inc. (collectively, the “Non-Applicant Entities”), or their
respective employees and representatives acting in such capacities, or affecting their business
or their property, except with the written consent of the Non-Applicant Entities and the Monitor, or
with leave of this Court, and any and all Proceedings currently under way against or in respect of
the Non-Applicant Entities or affecting their business or their property are hereby stayed and

suspended pending further Order of this Court.
NO EXERCISE OF RIGHTS OR REMEDIES

16. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any
individual, firm, corporation, governmental body or agency, or any other entities (all of the
foregoing, collectively being "Persons" and each being a "Person") against or in respect of the
Applicants, the Monitor, or the Non-Applicant Entities, or affecting the Business or the Property,
are hereby stayed and suspended except with the written consent of the Applicants and the
Monitor, or leave of this Court, provided that nothing in this Order shall (i) empower the Applicants
and the Non-Applicant Entities to carry on any business which they are not lawfully entitled to
carry on, (ii) affect such investigations, actions, suits or proceedings by a regulatory body as are
permitted by Section 11.1 of the CCAA, (iii) prevent the filing of any registration to preserve or

perfect a security interest, or (iv) prevent the registration of a claim for lien.
NO INTERFERENCE WITH RIGHTS

17. THIS COURT ORDERS that during the Stay Period, no Person shall discontinue,
suspend, fail to honour, alter, interfere with, repudiate, rescind, terminate or cease to perform any
right, renewal right, contract, agreement, lease, sublease, licence, authorization or permit in
favour of or held by any of the Applicants, except with the written consent of the Applicants and

the Monitor, or leave of this Court.
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NO PRE-FILING VS POST-FILING SET-OFF

18. THIS COURT ORDERS that, no Person shall be entitled to set off any amounts that: (a)
are or may become due to the Applicants in respect of obligations arising prior to the Initial Filing
Date with any amounts that are or may become due from the Applicants in respect of obligations
arising on or after the Initial Filing Date; or (b) are or may become due from the Applicants in
respect of obligations arising prior to the Initial Filing Date with any amounts that are or may
become due to the Applicants in respect of obligations arising on or after the Initial Filing Date, in

each case without the consent of the Applicants and the Monitor, or leave of this Court.
CONTINUATION OF SERVICES

19. THIS COURT ORDERS that during the Stay Period, all Persons having oral or written
agreements with the Applicants or statutory or regulatory mandates for the supply of goods and/or
services, including without limitation all computer software, communication and other data
services, centralized banking services, payroll services, insurance, transportation services,
security services, utility or other services to the Business or the Applicants, are hereby restrained
until further Order of this Court from discontinuing, altering, interfering with, suspending or
terminating the supply of such goods or services as may be required by the Applicants, and that
the Applicants shall be entitled to the continued use of their current premises, telephone numbers,
facsimile numbers, internet addresses and domain names, provided in each case that the normal
prices or charges for all such goods or services received after the Initial Filing Date are paid by
the Applicants in accordance with normal payment practices of the Applicants or such other
practices as may be agreed upon by the supplier or service provider and each of the Applicants

and the Monitor, or as may be ordered by this Court.
NON-DEROGATION OF RIGHTS

20. THIS COURT ORDERS that, notwithstanding anything else in this Order, no Person shall
be prohibited from requiring immediate payment for goods, services, use of leased or licensed
property or other valuable consideration provided on or after the Initial Filing Date, nor shall any
Person be under any obligation on or after the Initial Filing Date to advance or re-advance any
monies or otherwise extend any credit to the Applicants. Nothing in this Order shall derogate

from the rights conferred and obligations imposed by the CCAA.
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PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

21. THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued against any
of the former, current or future directors or officers of any of the Applicants with respect to any
claim against the directors or officers that arose before the Initial Filing Date and that relates to
any obligations of the Applicants whereby the directors or officers are alleged under any law to
be liable in their capacity as directors or officers for the payment or performance of such

obligations.
DIRECTORS’ AND OFFICERS’ INDEMNIFICATION AND CHARGE

22. THIS COURT ORDERS that the Applicants shall indemnify their directors and officers
against obligations and liabilities that they may incur as directors or officers of any of the
Applicants after the commencement of the within proceedings, except to the extent that, with
respect to any officer or director, the obligation or liability was incurred as a result of the director's

or officer's gross negligence or wilful misconduct.

23. THIS COURT ORDERS that the directors and officers of the Applicants shall be entitled
to the benefit of and are hereby granted a charge (the "Directors’ Charge") on the Property,
which charge shall not exceed an aggregate amount of $3 million, as security for the indemnity
provided in paragraph 22 of this Order. The Directors’ Charge shall have the priority set out in
paragraphs 44 and 46 herein.

24, THIS COURT ORDERS that, notwithstanding any language in any applicable insurance
policy to the contrary, (a) no insurer shall be entitled to be subrogated to or claim the benefit of
the Directors' Charge, and (b) the Applicants’ directors and officers shall only be entitled to the
benefit of the Directors' Charge to the extent that they do not have coverage under any directors'
and officers' insurance policy, or to the extent that such coverage is insufficient to pay amounts

indemnified in accordance with paragraph 22 of this Order.
APPOINTMENT OF MONITOR

25. THIS COURT ORDERS that A&M is as of the Initial Filing Date appointed pursuant to the
CCAA as the Monitor, an officer of this Court, to monitor the business and financial affairs of the
Applicants with the powers and obligations set out in the CCAA or set forth herein and that the

Applicants and their shareholders, officers, directors, and Assistants shall advise the Monitor of
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all material steps taken by the Applicants pursuant to this Order, and shall co-operate fully with

the Monitor in the exercise of its powers and discharge of its obligations and provide the Monitor

with the assistance that is necessary to enable the Monitor to adequately carry out the Monitor's

functions.

26. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and obligations

under the CCAA, is hereby directed and empowered to:

(a)

(b)

(e)

(9)

monitor the Applicants’ receipts and disbursements and the Applicants’
compliance with the Cash Flow Projections (as defined in the DIP Term Sheet (as
hereinafter defined)), including the management and deployment/use of funds

advanced by the DIP Lender to the Applicants under the Definitive Documents;

report to this Court at such times and intervals as the Monitor may deem
appropriate with respect to matters relating to the Property, the Business, and such

other matters as may be relevant to the proceedings herein;

assist the Applicants, to the extent required by the Applicants, in their
dissemination, to the DIP Lender and its counsel, on a timely basis of financial and
other information as agreed to between the Applicants and the DIP Lender which
may be used in these proceedings, including reporting on a basis to be agreed

with the DIP Lender or as required pursuant to the Definitive Documents;

advise the Applicants in their preparation of the Applicants’ cash flow statements
and reporting required by the DIP Lender, which information shall be reviewed with
the Monitor and delivered to the DIP Lender and its counsel on a periodic basis,
as agreed to by the DIP Lender or as required pursuant to the Definitive

Documents;

advise the Applicants in their development of the Plan and any amendments to the

Plan;

assist the Applicants, to the extent required by the Applicants, with the holding and

administering of creditors’ meetings for voting on the Plan;

have full and complete access to the Property, including the premises, books,

records, data, including data in electronic form, and other financial documents of
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the Applicants, to the extent that is necessary to adequately assess the Applicants’

business and financial affairs or to perform its duties arising under this Order;

(h) be at liberty to engage independent legal counsel or such other persons as the
Monitor deems necessary or advisable respecting the exercise of its powers and

performance of its obligations under this Order; and

(i) perform such other duties as are required by this Order or by this Court from time

to time.

27. THIS COURT ORDERS that the Monitor shall not occupy, take control, care, charge,
possession or management (collectively, “Possession”) of (or be deemed to take Possession of)
or exercise any rights of control over any activities in respect of the Property or any assets,
properties or undertakings of any of the Applicants’, or the direct or indirect subsidiaries or
affiliates of any of the Applicants for which a permit or license is issued or required pursuant to
any provision of any federal, provincial, or other law respecting, among other things, the
manufacturing, possession, processing, and distribution of cannabis or cannabis products
including, without limitation under the Cannabis Act, S.C. 2018, c. 16, as amended, the Controlled
Drugs and Substances Act, S.C. 1996, c. 19, as amended, the Criminal Code, R.S.C. 1985, c. C-
46, as amended, the Excise Act, 2001, S.C. 2002, c. 22, as amended, the Ontario Cannabis
Licence Act, 2018, S.O. 2018, c. 12, Sched. 2, as amended, the Ontario Cannabis Control Act,
2017, S.0. 2017, c. 26, Sched. 1, as amended, the Ontario Cannabis Retail Corporation Act, S.O.
2017, c. 26, Sched. 2, as amended, The Cannabis Control (Saskatchewan) Act, S.S. 2018, c. C-
2.111, as amended, The Cannabis Control (Saskatchewan) Regulations, RRS, c. C-2.111 Reg 1,
as amended, the Manitoba The Liquor, Gaming and Cannabis Control Act, C.C.S.M. c. L153, as
amended, the Manitoba Cannabis Regulation, M.R. 120/2018, as amended, the Newfoundland
and Labrador Cannabis Control Act, S.N. 2018, c. C-4.1, as amended, the Newfoundland and
Labrador Cannabis Control Regulations, Nfld. Reg. 93/18, as amended, the Newfoundland and
Labrador Cannabis Licensing and Operations Regulations, Nfld. Reg. 94/18.or other such
applicable federal, provincial or other legislation or regulations (collectively, the “Cannabis
Legislation”), and shall take no part whatsoever in the management or supervision of the
management of the Business and shall not, by fulfilling its obligations hereunder, be deemed to
have taken or maintained possession or control of the Business or Property, or any part thereof

within the meaning of any Cannabis Legislation or otherwise. For clarity, nothing in this Order
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shall be construed as resulting in the Monitor being an employer or successor employer within

the meaning of any statute, regulation or rule of law or equity, for any purpose whatsoever.

28. THIS COURT ORDERS that nothing herein contained shall require the Monitor to take
Possession of any of the Property that might be environmentally contaminated, might be a
pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of
a substance contrary to any federal, provincial or other law respecting the protection,
conservation, enhancement, remediation or rehabilitation of the environment or relating to the
disposal of waste or other contamination including, without limitation, the Canadian Environmental
Protection Act, the Ontario Environmental Protection Act, the Ontario Water Resources Act, or
the Ontario Occupational Health and Safety Act and regulations thereunder (the "Environmental
Legislation"), provided however that nothing herein shall exempt the Monitor from any duty to
report or make disclosure imposed by applicable Environmental Legislation. The Monitor shall
not, as a result of this Order or anything done in pursuance of the Monitor's duties and powers
under this Order, be deemed to be in Possession of any of the Property within the meaning of any

Environmental Legislation, unless it is actually in Possession.

29. THIS COURT ORDERS that the Monitor shall provide any creditor of the Applicants,
including BMO, and the DIP Lender with information provided by the Applicants in response to
reasonable requests for information made in writing by such creditor addressed to the Monitor.
The Monitor shall not have any responsibility or liability with respect to the information
disseminated by it pursuant to this paragraph. In the case of information that the Monitor has been
advised by the Applicants is confidential, the Monitor shall not provide such information to
creditors unless otherwise directed by this Court or on such terms as the Monitor and the

Applicants may agree.

30. THIS COURT ORDERS that, in addition to the rights and protections afforded to the
Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or
obligation as aresult of its appointment or the carrying out of the provisions of this Order, including
under any Cannabis Legislation, save and except for any gross negligence or wilful misconduct
on its part. Nothing in this Order shall derogate from the protections afforded the Monitor by the

CCAA or any applicable legislation.

31. THIS COURT ORDERS that the Monitor, counsel to the Monitor and counsel to the

Applicants shall be paid their reasonable fees and disbursements (including pre-filing fees and
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disbursements), in each case at their standard rates and charges, by the Applicants as part of the
costs of these proceedings, whether incurred prior to, on, or subsequent to the Initial Filing Date.
The Applicants are hereby authorized and directed to pay the accounts of the Monitor, counsel
for the Monitor and counsel for the Applicants on a weekly basis or as otherwise agreed among

the parties.

32. THIS COURT ORDERS that the Monitor and its legal counsel shall pass their accounts
from time to time, and for this purpose the accounts of the Monitor and its legal counsel are hereby

referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

33. THIS COURT ORDERS that the Monitor, counsel to the Monitor, and the Applicants’
counsel shall be entitled to the benefit of and are hereby granted a charge (the "Administration
Charge") on the Property, which charge shall not exceed an aggregate amount of $850,000, as
security for their professional fees and disbursements incurred at their standard rates and
charges, both before and after the making of this Order in respect of these proceedings. The

Administration Charge shall have the priority set out in paragraphs 44 and 46 hereof.
DIP FINANCING

34. THIS COURT ORDERS that the Applicants are hereby authorized and empowered to
obtain and borrow, on a joint and several basis, under the DIP Facility Term Sheet dated as of
August 27, 2024 and attached to the Initial Williams Affidavit as Exhibit “BB”, among the
Applicants as borrowers, and the DIP Lender, as lender (as may be amended, restated,
supplemented and/or modified from time to time, the “DIP Term Sheet”), in order to finance the
Applicants’ working capital requirements, other general corporate purposes, accrued interest,
expenses, and capital expenditures, all in accordance with the Definitive Documents, provided
that borrowings under the DIP Term Sheet shall not exceed $8 million plus interest, fees and

expenses, unless permitted by further Order of this Court (the “DIP Facility”).

35. THIS COURT ORDERS that the DIP Facility shall be on the terms and subject to the

conditions set forth in the DIP Term Sheet and the other Definitive Documents.

36. THIS COURT ORDERS that the Applicants are hereby authorized and empowered to
execute and deliver such credit agreements, mortgages, charges, hypothecs and security
documents, guarantees and other definitive documents (as may be amended, restated,

supplemented and/or modified from time to time, and collectively with the DIP Term Sheet, the
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"Definitive Documents"), as are contemplated by the DIP Term Sheet or as may be reasonably
required by the DIP Lender pursuant to the terms thereof, and the Applicants are hereby
authorized and directed to pay and perform all of their indebtedness, interest, fees, expenses,
liabilities and obligations to the DIP Lender under and pursuant to the DIP Term Sheet and the
other Definitive Documents (collectively, the “DIP Obligations”) as and when the same become

due and are to be performed, notwithstanding any other provision of this Order.

37. THIS COURT ORDERS that the DIP Lender shall be entitled to the benefit of and is hereby
granted a charge (the "DIP Lender’s Charge") on the Property as security for any and all DIP
Obligations. The DIP Lender's Charge shall not secure an obligation that exists before the Initial
Filing Date. The DIP Lender's Charge shall have the priority set out in paragraphs 44 and 46

hereof.
38. THIS COURT ORDERS that, notwithstanding any other provision of this Order:

(a) the DIP Lender may take such steps from time to time as it may deem necessary
or appropriate to file, register, record or perfect the DIP Lender’s Charge or any of

the Definitive Documents;

(b) upon the occurrence of an event of default under the Definitive Documents or the
DIP Lender's Charge, the DIP Lender may cease making advances to the
Applicants and may make demand, accelerate payment and give other notices,
and, upon five (5) days notice to the Applicants and the Monitor, may exercise any
and all of its other rights and remedies against the Applicants or the Property under
or pursuant to the Definitive Documents and the DIP Lender’s Charge, including
without limitation, to set off and/or consolidate any amounts owing by the DIP
Lender to the Applicants against the obligations of the Applicants to the DIP Lender
under the Definitive Documents or the DIP Lender’s Charge, or to apply to this
Court for the appointment of a receiver, receiver and manager or interim receiver,
or for a bankruptcy order against the Applicants and for the appointment of a

trustee in bankruptcy of the Applicants; and

(c) the foregoing rights and remedies of the DIP Lender shall be enforceable against
any trustee in bankruptcy, interim receiver, receiver or receiver and manager of

the Applicants or the Property.
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39. THIS COURT ORDERS that the DIP Lender and BMO shall be treated as unaffected in
any Plan filed by the Applicants under the CCAA, or any proposal filed by any of the Applicants
under the Bankruptcy and Insolvency Act (Canada) (the "BIA"), with respect to any advances
made under the Definitive Documents or the BMO Credit Agreement (as defined in the Initial
Williams Affidavit).

40. THIS COURT ORDERS that, notwithstanding anything to the contrary herein, this Order
is subject to provisional execution and that if any of the provisions of this Order in connection with
the Definitive Documents or the DIP Lender's Charge shall subsequently be stayed, modified,
varied, amended, reversed or vacated in whole or in part (collectively, a “Variation”), such
Variation shall not in any way impair, limit or lessen the priority, protections, rights or remedies of
the DIP Lender, whether under this Order (as made prior to the Variation), under the Definitive
Documents with respect to any advances made or obligations incurred prior to the DIP Lender
being given notice of the Variation, and the DIP Lender shall be entitled to rely on this Order as
issued (including, without limitation, the DIP Lender’s Charge) for all advances so made and other

obligations set out in the Definitive Documents.
KEY EMPLOYEE RETENTION PLAN

41. THIS COURT ORDERS that the Key Employee Retention Plan (the “KERP”), as
described in the Second Williams Affidavit, an unredacted copy of which is attached as the
Confidential Exhibit to the Second Williams Affidavit, is hereby approved and the Applicants are
authorized to make payments contemplated thereunder in accordance with the terms and
conditions of the KERP.

42. THIS COURT ORDERS that payments made by the Applicants pursuant to this Order do
not and will not constitute preferences, fraudulent conveyances, transfers at undervalue,

oppressive conduct, or other challengeable or voidable transactions under any applicable law.

43. THIS COURT ORDERS that the key employees referred to in the KERP (the “Key
Employees”) shall be entitled to the benefit of and are hereby granted a charge on the Property
(the “KERP Charge”), which charge shall not exceed an aggregate amount of $218,500 to secure
any payments to the Key Employees under the KERP. The KERP Charge shall have the priority

set out in paras 44 and 46 herein.
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VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

44, THIS COURT ORDERS that the priorities of the Administration Charge, the DIP Lender’s
Charge, the Directors’ Charge, and the KERP Charge (collectively, the “Charges”), as among

them, shall be as follows:
First — Administration Charge (to the maximum amount of $850,000);

Second — DIP Lender’s Charge (to the maximum amount of the DIP Obligations at

the relevant time);
Third — Director’s Charge (to the maximum amount of $3 million); and
Fourth — KERP Charge (to the maximum amounts of $218,500).

45, THIS COURT ORDERS that the filing, registration or perfection of the Charges shall not
be required, and that the Charges shall be valid and enforceable for all purposes, including as
against any right, title or interest filed, registered, recorded or perfected subsequent to the

Charges coming into existence, notwithstanding any such failure to file, register, record or perfect.

46. THIS COURT ORDERS that each of the Charges shall constitute a charge on the Property
and such Charges shall rank in priority to all other security interests, trusts, liens, charges and
encumbrances, claims of secured creditors, statutory or otherwise (collectively,
"Encumbrances") in favour of any Person except that the DIP Lender's Charge, Director's
Charge, and KERP Charge will rank subordinate to any and all amounts owed to BMO under the
BMO Credit Agreement (as defined in the Initial Williams Affidavit); provided that the Charges
shall rank behind Encumbrances in favour of any Person that has not been served with notice of
this Application. The Applicants and the beneficiaries of the Charges (collectively, the
"Chargees") shall be entitled to seek priority ahead of such Encumbrances on a subsequent

motion on notice to those Persons likely to be affected thereby.

47. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as may
be approved by this Court, the Applicants shall not grant any Encumbrances over any Property
that rank in priority to, or pari passu with, any of the Charges, unless the Applicants also obtain

the prior written consent of the Monitor and the Chargees, or further Order of this Court.
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48. THIS COURT ORDERS that the Charges and the Definitive Documents shall not be
rendered invalid or unenforceable and the rights and remedies of the Chargees and/or the DIP
Lender thereunder shall not otherwise be limited or impaired in any way by (a) the pendency of
these proceedings and the declarations of insolvency made herein; (b) any application(s) for
bankruptcy order(s) issued pursuant to the BIA, or any bankruptcy order made pursuant to such
applications; (c) the filing of any assignments for the general benefit of creditors made pursuant
to the BIA; (d) the provisions of any federal or provincial statutes; or (e) any negative covenants,
prohibitions or other similar provisions with respect to borrowings, incurring debt or the creation
of Encumbrances, contained in any existing loan documents, lease, sublease, offer to lease or
other agreement (collectively, an "Agreement") which binds any of the Applicants, and

notwithstanding any provision to the contrary in any Agreement:

(a) neither the creation of the Charges nor the execution, delivery, perfection,
registration or performance of the Definitive Documents shall create or be deemed
to constitute a breach by any of the Applicants of any Agreement to which the

applicable Applicant is a party;

(b) none of the Chargees shall have any liability to any Person whatsoever as a result
of any breach of any Agreement caused by or resulting from the Applicants
entering into the Definitive Documents, the creation of the Charges, or the

execution, delivery or performance of the Definitive Documents; and

(c) the payments made by the Applicants pursuant to this Order or the Definitive
Documents, and the granting of the Charges, do not and will not constitute
preferences, fraudulent conveyances, transfers at undervalue, oppressive

conduct, or other challengeable or voidable transactions under any applicable law.

49. THIS COURT ORDERS that any Charge created by this Order over leases of real property
in Canada shall only be a Charge in the applicable Applicant's interest in such real property

leases.
SERVICE AND NOTICE

50. THIS COURT ORDERS that the Monitor shall (i) without delay, publish in The Globe and
Mail (National Edition) a notice containing the information prescribed under the CCAA, and (ii)

within five days after the date of this Order, (A) make this Order publicly available in the manner
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prescribed under the CCAA, (B) send, in the prescribed manner or by electronic message to the
e-mail addresses as last shown in the Applicants’ records, a notice to every known creditor who
has a claim against any of the Applicants of more than $1,000, and (C) prepare a list showing the
names and addresses of those creditors and the estimated amounts of those claims, and make it
publicly available in the prescribed manner, all in accordance with Section 23(1)(a) of the CCAA
and the regulations made thereunder; provided that the Monitor shall not be required to make the
claims, names and addresses of individual creditors publicly available unless otherwise ordered
by this Court.

51. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute an
order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be effective on transmission. This Court further
orders that a Case Website shall be established in accordance with the Protocol with the following

URL: www.alvarezandmarsal.com/TokyoSmoke (the “Monitor’s Website”).

52. THIS COURT ORDERS that the Monitor shall create, maintain and update as necessary
a list of all Persons appearing in person or by counsel in this proceeding (the “Service List”). The
Monitor shall post the Service List, as may be updated from time to time, on the Monitor’'s Website,
provided that the Monitor shall have no liability in respect of the accuracy of or the timeliness of

making any changes to the Service List.

53. THIS COURT ORDERS that if the service or distribution of documents in accordance with
the Protocol is not practicable, the Applicants and the Monitor are at liberty to serve or distribute
this Order, any other materials and orders in these proceedings, any notices or other
correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier, personal
delivery, or facsimile transmission to the Applicants’ creditors or other interested parties at their
respective addresses as last shown on the records of the Applicants and that any such service or
distribution by courier, personal delivery or facsimile transmission shall be deemed to be received
on the next business day following the date of forwarding thereof, or if sent by ordinary mail, on

the third business day after mailing.
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54. THIS COURT ORDERS that the Applicants, the Monitor and their respective counsel are
at liberty to serve or distribute this Order, any other materials and Orders as may be reasonably
required in these proceedings, including any notices, or other correspondence, by forwarding true
copies thereof by electronic message to the Applicants’ creditors or other interested parties and
their advisors. Any such distribution or service shall be deemed to be in satisfaction of a legal or
juridical obligation, and notice requirements within the meaning of clause 3(c) of the Electronic
Commerce Protection Regulations, Reg. 81000-2-175 (SOR/DORS).

SEALING PROVISION

55. THIS COURT ORDERS that the Confidential Exhibit to the Second Williams Affidavit is
hereby sealed and kept confidential pending further Order of the Court and shall not form part of

the public record.
GENERAL

56. THIS COURT ORDERS that the Applicants, the Monitor, BMO or the DIP Lender may,
from time to time, apply to this Court to amend, vary or supplement this Order or for advice and

directions in the discharge of their respective powers and duties hereunder.

57. THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from acting as
an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of the

Applicants, the Business, or the Property.

58. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States, to give
effect to this Order and to assist the Applicants, the Monitor, and their respective agents in
carrying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies are
hereby respectfully requested to make such orders and to provide such assistance to the
Applicants and to the Monitor, as an officer of this Court, as may be necessary or desirable to
give effect to this Order, to grant representative status to the Monitor in any foreign proceeding,
or to assist the Applicants and the Monitor and their respective agents in carrying out the terms
of this Order.

59. THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty and are
hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative

body, wherever located, for the recognition of this Order and for assistance in carrying out the
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terms of this Order, and that the Monitor is authorized and empowered to act as a representative
in respect of the within proceedings for the purpose of having these proceedings recognized in a
jurisdiction outside Canada.

60. THIS COURT ORDERS that any interested party (including the Applicants and the
Monitor) may apply to this Court to vary or amend this Order on not less than seven (7) days
notice to any other party or parties likely to be affected by the order sought or upon such other

notice, if any, as this Court may order.

61. THIS COURT ORDERS that this Order and all of its provisions are effective as of

12:01 a.m. Eastern Time on the date of this Order without any need for entry and filing.

AN
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IN THE MATTER OF THE COMPANIES’ CREDITORS Court File No. CV-24-00726584-00CL
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
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ARRANGEMENT OF 2675970 ONTARIO INC. et al.
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THIS IS EXHIBIT “B” REFERRED TO IN THE
AFFIDAVIT OF ANDREW WILLIAMS SWORN REMOTELY BY ANDREW WILLIAMS STATED
AS BEING LOCATED IN THE CITY OF TORONTO BEFORE ME AT THE CITY OF
TORONTO, IN THE PROVINCE OF ONTARIO, THIS 21 DAY OF NOVEMBER 2024, IN
ACCORDANCE WITH O. REG 431/20, ADMINISTERING OATH OR DECLARATION
REMOTELY

77X

A COMMISSIONER FOR TAKING AFFIDAVITS
JESSICA WUTHMANN
LSO# 72442W


lrivers
Jessica


Court File No.
ONTARIO

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 2675970 ONTARIO INC., 2733181
ONTARIO INC., 2385816 ALBERTA LTD., 2161907 ALBERTA
LTD., 2733182 ONTARIO INC., 2737503 ONTARIO INC,,
2826475 ONTARIO INC., 14284585 CANADA INC., 2197130
ALBERTA LTD., 2699078 ONTARIO INC., 2708540 ONTARIO
CORPORATION, 2734082 ONTARIO INC., TS WELLINGTON
INC., 2742591 ONTARIO INC., 2796279 ONTARIO INC,,
10006215 MANITOBA LTD., AND 80694 NEWFOUNDLAND &
LABRADORIINC.

AFFIDAVIT OF ANDREW WILLIAMS
(CCAA Initial Order Application)
(sworn August 28, 2024)

I, ANDREW WILLIAMS, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

1. I am the President of each of 2675970 Ontario Inc., 2733181 Ontario Inc., 2385816 Alberta
Ltd., 2161907 Alberta Ltd., 2733182 Ontario Inc., 2737503 Ontario Inc., 2826475 Ontario Inc.,
14284585 Canada Inc., 2197130 Alberta Ltd., 2699078 Ontario Inc., 2708540 Ontario
Corporation, 2734082 Ontario Inc., TS Wellington Inc., 2742591 Ontario Inc., 2796279 Ontario
Inc., 10006215 Manitoba Ltd., and 80694 Newfoundland & Labrador Inc. (each individually, an
“‘Applicant’, and collectively, the “Applicants”). Accordingly, | have personal knowledge of the
matters set out below except where | have obtained information from others. Where | have relied

on information from others, | state the source of such information and verily believe it to be true.
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2. I make this affidavit in support of the Applicants’ application (“Application”) for an order

(the “Initial Order”) pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-

36, as amended (the “CCAA”) that, among other things:

a)

abridges the time for service of the Application and the materials filed in support

thereof, and dispenses with further service thereof;

declares that each of the Applicants is a debtor company to which the CCAA applies;

appoints Alvarez & Marsal Canada Inc. (‘“A&M” or the “Proposed Monitor’) as the
monitor of the Applicants in this CCAA proceeding (if appointed in such capacity, the

“Monitor”);

stays, for an initial period of not more than ten (10) days (the “Initial Stay Period”), all
proceedings and remedies taken or that might be taken in respect of the Applicants,
or the current, future or former directors or officers of the Applicants, or affecting the
Applicants’ business or any of the Applicants’ current and future assets, licences,
undertakings, and properties of every nature and kind whatsoever, and wherever
situate including all proceeds thereof, except with the prior written consent of the

Applicants and the Monitor, or with leave of the Court (the “Stay of Proceedings”);

approves the Applicants’ ability to borrow under a debtor-in-possession credit facility
(the “DIP Facility”) up to a maximum principal amount of $8 million, subject to the
terms of the interim financing term sheet dated August 27, 2024 (the “DIP Term
Sheet”) between the Applicants, as borrowers, and TS Investments Corp. as lender
(“TS Investments” or the “DIP Lender”), of which an initial amount of $3.3 million will

be advanced during the 10-day Initial Stay Period (the “Initial DIP Advance”);

100



f)

-3-

extends the Stay of Proceedings to certain of the Applicants’ affiliates, being TS-IP

Holdings Ltd., TS Programs Ltd., 1000451353 Ontario Inc., and 1000451354 Ontario

Inc. (the “Non-Applicant Entities”);

grants the following priority charges (collectively, the “Charges”) against the

Applicants’ assets, undertakings and properties of every nature and kind whatsoever,

and wherever situate including all proceeds thereof (the "Property"), which charges

shall rank in priority to all other security interests, trusts, liens, charges and

encumbrances in favour of any person:

an “Administration Charge” in the maximum amount of $400,000 as security
for the payment of the professional fees and disbursements of the Monitor,
counsel to the Monitor, and counsel to the Applicants incurred in connection with

the CCAA proceeding before and after the Initial Order;

a “DIP Lender's Charge” in the maximum principal amount of the Initial DIP
Advance plus interest, fees and costs as security for the Applicants’ obligations
under the DIP Term Sheet, and which ranks subordinate to the Administration
Charge and the BMO Security (as defined below) but in priority to the Directors’

Charge (as defined below); and

a “Directors’ Charge” in the maximum amount of $2.25 million, ranking
subordinate to the Administration Charge, the BMO Security, and the DIP
Lender's Charge, as security for the Applicants’ obligations to indemnify their
directors and officers from the obligations and liabilities they may incur as
directors or officers of the Applicants after the commencement of the within

CCAA proceeding, except for gross negligence or wilful misconduct;
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h) authorizes the Applicants to pay certain pre-filing amounts to critical suppliers of the
Applicants, with the consent of the Monitor and in accordance with the terms of the
DIP Term Sheet and the Cash Flow Projection (as defined herein), up to maximum

amount of $330,000 during the Initial Stay Period;

i) authorizes the Applicants to pay post-filing interest due to the Bank of Montreal

(‘BMO’);

j) authorizes the Applicants to continue to use the Cash Management System (as

defined herein); and

k) orders a comeback hearing on a date to be scheduled by the Court (the “Comeback

Hearing’).

3. If the proposed Initial Order is granted, the Applicants intend to return to the Court at the

Comeback Hearing to seek:

a) an Amended and Restated Initial Order (the “ARIO”) that, among other things:

i. extends the Stay of Proceedings;

ii. increases the permitted borrowings under the DIP Facility to the maximum

principal amount of $8 million;

iii. increases the quantum of each of the Administration Charge (to a maximum
amount of $850,000), the DIP Lender's Charge (to a maximum principal
amount of $8 million plus interest, fees, and expenses), and the Directors’

Charge (to a maximum amount of $3 million);



4.

Vi.

increases the quantum that the Applicants can pay to certain suppliers for pre-
filing expenses with the consent of the Monitor and in accordance with the
terms of the DIP Term Sheet and the Cash Flow Projection (as defined herein)

to the maximum amount of $1 million;

approves a key employee retention plan (“KERP”) and authorizes the
Applicants to make such payments as contemplated by the KERP in

accordance with the terms and conditions of the KERP;

grants a charge against the Property for the benefit of the key employees
referred to in the KERP (the “KERP Charge”), which KERP Charge shall rank

subordinate to the other Charges and the BMO Security; and

b) an order (the “SISP Approval Order”) that, among other things:

authorizes and approves the Applicants’ execution of a share subscription
agreement (the “Stalking Horse Agreement’) between the Applicants, as

vendors, and TS Investments, as purchaser;

approves a sale and investment solicitation process (the “SISP”) in respect of
the Applicants in which the Stalking Horse Agreement will serve as the stalking

horse bid; and

authorizes the Applicants and the Monitor to implement the SISP pursuant to

its terms.

All references to currency in this affidavit are in Canadian dollars unless otherwise noted.
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. OVERVIEW

5. The Applicants own, operate, and franchise retail dispensaries in Canada selling premium
cannabis products and accessories directly to consumers under the corporate banner “Tokyo
Smoke”, as well as maintain an online platform for direct-to-consumer cannabis sales and
deliveries (“Tokyo Smoke” or the “Business”). There are 61 operating corporate Tokyo Smoke
retail locations across Canada and 29 franchised Tokyo Smoke retail locations across Canada.
The maijority of the retail stores are located in Ontario, with other locations in Saskatchewan,

Manitoba, and Newfoundland and Labrador.

6. Tokyo Smoke was one of the first chain retailers formed following the legalization of
cannabis in Ontario in 2018. Conceived as an experiential retail concept, the Tokyo Smoke brand
was predicated on appealing to non-legacy cannabis customers with award-winning design in

desirable locations.

7. Cannabis retail licenses were initially scarce and difficult to obtain. The licensing process,
administered by the Alcohol and Gaming Commission of Ontario (“AGCO”), was lottery based
and the criteria to obtain a license were strict. Accordingly, licenses were valuable and the
demand for recreational cannabis was anticipated to outpace supply as a result of the small

number of licensed retailers.

8. Since 2018, the cannabis market has shifted dramatically as the restrictions on the
licensing process eased. The number of cannabis retail licenses in Ontario has increased from
less than 100 initial licenses to over 1,600 licenses. Further, due to the highly regulated nature of
cannabis retail, all cannabis retail supply in the Ontario, Newfoundland, and Manitoba markets is
sourced from one regulated wholesaler in each province, resulting in minimal differentiation of

product between retailers. The easing of restrictions on the cannabis retail regulatory framework
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and environment resulted in an oversaturation of retail outlets in the market and significant

competitive price pressure among retailers.

9. The Applicants are experiencing liquidity constraints due to, among other things, changes
in the licensing regime which have devalued cannabis retail licenses and saturated the market,
challenges in the cannabis retail space as a result of the lack of product differentiation and
downward price pressure, burdensome real property lease terms at underperforming retail stores,
as well as increased operating costs due to the broader economic environment. These factors

have suppressed revenue and dramatically increased costs.

10. The Applicants have determined that it is necessary to restructure the Business to meet
their immediate liquidity challenges and to align the cost structure of the Business with its
projected revenue stream to ensure long term viability. The Applicants have arranged interim
financing from TS Investments, an existing secured creditor and direct and indirect shareholder
of the Applicants, to permit them to restructure the Business. Without immediate access to interim

financing, the Applicants will not be able to meet their obligations as they become due.

11. If the relief sought by the Applicants is granted, the Applicants intend to take the following

restructuring steps, among others:

a) immediately disclaim certain unprofitable contracts and leases relating to

underperforming stores;

b) seek to restructure and/or renegotiate certain other underperforming locations with
landlords, and potentially disclaim additional leases if acceptable terms cannot be

reached with the applicable landlords;

c) streamline remaining operations to reduce the Applicants’ cost structure; and

105



-8-

d) execute a Stalking Horse Agreement with TS Investments and conduct a SISP to
solicit a sale, investment or refinancing offer superior to the consideration offered by
the Staking Horse Bidder in an effort to maximize realization for creditors, preserve

employment, and allow the Business to continue as a going concern.

12. | do verily believe that the Applicants are insolvent and are companies to which the CCAA

applies.

Il THE APPLICANTS
A. Corporate Structure

13. The Applicants are corporate entities comprising the Tokyo Smoke enterprise. A chart
showing the Applicants’ corporate structure including each entity’s jurisdiction of incorporation

and registered office is attached hereto as Exhibit “A”.

i ParentCo
14. 2675970 Ontario Inc. (“ParentCo”) is a non-operating holding company incorporated
under the Ontario Business Corporations Act, R.S.0. 1990, c. B. 16. ParentCo’s registered office
is located in Toronto, Ontario and its direct sole shareholder is TS Investments. A copy of

ParentCo’s corporate profile report is attached hereto as Exhibit “B”.

15. The other Applicants are each direct or indirect wholly owned subsidiaries of ParentCo.

ii. Operating Corporations

16. The Applicants’ Business includes the direct operation of Tokyo Smoke retail locations
owned by the Applicants (the “Corporate Stores”) in addition to the franchising of locations
pursuant to various franchise agreements (the “Franchised Stores”). The Franchised Stores are

owned and operated by franchisees.
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17. The Applicant entities directly operating Corporate Stores or providing services to
Corporate Stores are 2733182 Ontario Inc., 2826475 Ontario Inc., 2699078 Ontario Inc., 2708540
Ontario Corporation, 2734082 Ontario Inc., TS Wellington Inc., 2742591 Ontario Inc., 2796279
Ontario Inc., 2385816 Alberta Ltd., 2197130 Alberta Ltd., 2161907 Alberta Ltd., 14284585

Canada Inc. (“142 Canada”), 10006215 Manitoba Ltd., and 80694 Newfoundland & Labrador Inc.

iii. Special Purpose Corporations

18. The real property leases for the Corporate Stores are primarily held by 2737503 Ontario
Inc. (“‘LeaseCo0”). LeaseCo is the tenant under various real property leases and party to various

contracts executed in connection with the operation of the Business.

19. The cannabis licenses associated with the Business are held by 2161907 Alberta Ltd.
(“LicenseCo”). The intellectual property associated with the Business is held by a non-applicant
entity TS-IP Holdings Ltd. (“TS-IP”). To allow for the use of the Tokyo Smoke brand and
associated intellectual property by franchisees seeking to franchise Tokyo Smoke stores,
LicenseCo entered into certain licensing agreements with 2733181 Ontario Inc. (“FranchiseCo”)
and TS-IP to permit FranchiseCo to license the intellectual property to franchisees. In addition,

LicenseCo has indemnified the obligations of LeaseCo under certain of its real property leases.

20. FranchiseCo is the corporate entity through which the Applicants’ franchising business is
conducted. FranchiseCo is the franchisor under various franchise agreements with franchisees

operating Tokyo Smoke Franchised Stores (the “Franchise Agreements”).
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iii. Non-Applicant Entities

21. In addition to the Applicants, ParentCo has four other subsidiaries that have not been
included as Applicants in these CCAA proceedings: TS-IP, TS Programs Ltd, 1000451353

Ontario Inc., and 1000451354 Ontario Inc.

22. The primary debt obligations of the Non-Applicant Entities are to BMO and TS Investments
and otherwise they have no liabilities that need to be restructured. Due to certain regulatory
requirements related to the Business, the Applicants have concerns that a CCAA proceeding may
impact the Non-Applicant Entities’ ability to receive required governmental approvals and
therefore negatively impact the value of their business and assets. However, the Non-Applicant
Entities will provide post- filing cash flow to the Applicants during the CCAA proceeding and will
be treated as assets of ParentCo for the purpose of any SISP or restructuring transaction in the
CCAA proceeding. Accordingly, to ensure stability through the CCAA proceeding, a third-party

stay is being sought to avoid any party from taking steps against the Non-Applicant Entities.

23. As noted above, TS-IP holds the intellectual property associated with the Business. TS-IP

licenses the intellectual property to each of FranchiseCo, LicenseCo, and 2733182 Ontario Inc.

24, TS Programs Ltd. and 1000451354 Ontario Inc. are both entities that provide marketing

services for the Applicants. Specifically, TS Programs Ltd. facilitates promotional activity for the
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corporate and franchise store network including customer promotions, while 1000451354 Ontario

Inc. leverages independent retail operations.

25. 1000451353 Ontario Inc. is the operating company for a potential medical cannabis
business. This entity is in the process of applying for a medical cannabis license and is taking

steps to prepare for a launch of the business including building out leased premises.

B. Business and Operations

26. As noted above, the Applicants are part of a cannabis retail, franchise and distribution
enterprise across Canada under the brand “Tokyo Smoke”. The Business involves: (i) a brick-
and-mortar retail segment of Corporate Stores owned directly by the Applicants, (ii) the
franchising of the Tokyo Smoke brand to franchisees who independently operate brick-and-mortar
Franchised Stores pursuant to Franchise Agreements, and (iii) the sale and distribution of
cannabis products and accessories via mobile applications and e-commerce platforms (the

“Digital Platform”).

27. The Business has been operating under the “Tokyo Smoke” brand since 2019 when it
licensed from Tweed Franchise Inc. the exclusive right to use and sublicense the Tokyo Smoke
retail concept in Ontario pursuant to a master franchise agreement. In December 2022, ParentCo
acquired the license to use the Tokyo Smoke retail concept from Canopy Growth Corporation
(“Canopy Growth”) and Tweed Inc. pursuant to a Share Purchase Agreement dated September

23, 2022 (as amended on December 30, 2022).

28. The Applicants share certain management and corporate services as part of the integrated
enterprise in an effort to increase cost synergies. Among other things, the Applicants share a
management team, cash management system, and other corporate services. The majority of the
“back office” services required by the Applicants are provided by LicenseCo, which employs

Tokyo Smoke’s management team.
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29. All such intercompany shared services are delivered pursuant to management
agreements, as well as informal arrangements and protocols, and would be unwieldy and costly
to duplicate on an entity-by-entity basis. The Applicants intend to continue relying on the existing
intercompany arrangements in order to continue the efficiencies achieved through integration and

to avoid disrupting existing operating protocol.

i. Brick-and-Mortar Retail

30. The Applicants directly operate a total of 61 Corporate Stores, with 39 located in Ontario,

11 in Manitoba, eight in Saskatchewan, and three in Newfoundland & Labrador.

31. The Corporate Stores provide flagship experiences to customers. In contrast to other
cannabis brands, Tokyo Smoke stores offer spacious square footage, polished design, and a
high-end cannabis experience. Accordingly, retail space is typically leased in AAA locations with
significant capital investment made to upgrade stores with aesthetic signage and design to
achieve the premium customer experience that has become associated with the Tokyo Smoke

brand.

32. The Applicants employ approximately 432 employees across the Corporate Stores.
Corporate Store sales accounted for approximately 72.5% of the Applicants’ gross revenue for

the quarter ended June 2024.

ii. Franchise Retail Operations

33. There are approximately 29 Tokyo Smoke brick and mortar stores that are operated by
franchisees pursuant to the franchise or licensing agreements between FranchiseCo and the

respective franchisee. 28 of the Franchised Stores are in Ontario, and one is in Manitoba.
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34. The Franchise Agreements provide, among other things, that FranchiseCo grant the
franchisee a limited and non-exclusive license to use the Tokyo Smoke system for the
development, opening and operation of a retail outlet under the brand name Tokyo Smoke and a
limited and non-exclusive license to use the trademarks and other intellectual property associated

with Tokyo Smoke.

35. The trademarks and intellectual property necessary to operate a Franchised Store are
held by TS-IP and licensed by FranchiseCo pursuant to a licensing agreement. In turn,

FranchiseCo sublicenses the intellectual property to the respective franchisees.

36. Under the respective Franchise Agreement, FranchiseCo supports franchisees with start-
up assistance and training and provides consulting services to franchisees for administrative and
back-office tasks. For some franchisees, FranchiseCo is also responsible for ordering cannabis
inventory. None of FranchiseCo nor any other Applicant performs any cash management services

for franchisees.

37. Newer franchisees are responsible for entering into a lease directly with a landlord for the
lease of the retail premises. However, in the past, the franchisees entered into a sublease for the
retail premises with LeaseCo, which in turn entered into a head lease with landlord. The leases

and subleases are described in greater detail in paragraph 53.

38. Pursuant to the Franchise Agreements, franchisees are required to maintain their own
permits for cannabis and are responsible for hiring employees and paying for inventory from
designated suppliers. In consideration for the licenses and services provided by FranchiseCo,
franchisees pay, among other things, an initial fee to start up the store, royalties based on gross
sales generated by the retail store, consulting fees, renewal fees, and contributions to an

advertising fund.
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39. To secure the payments and obligations of the franchisee under the Franchise Agreement,
each respective franchisee granted to FranchiseCo a security interest in all of the franchisee’s
present and after-acquired personal property, and pledged all of their issued and outstanding

securities to FranchiseCo.

40. Franchise-related revenues account for approximately 27.5% of the Applicants’ gross
revenue for the quarter ended June 2024. As at the date of this affidavit, three franchisees are in
default of their monetary obligations under the Franchise Agreements, with total arrears of

approximately $384,059.

41. The Applicants intend to disclaim certain unprofitable Franchise Agreements as part of

their restructuring under the CCAA.

iii. Mobile Applications and Online Sales

42. The Applicants maintain a Digital Platform comprised of mobile applications for customer
interaction, education, communications, and e-commerce. Rights to the Digital Platform are held
by LicenseCo and ParentCo. In contrast to other cannabis retailers, the Digital Platform contains
extensive educational resources for customers, including resources on cannabis varieties and

health and safety information related to the use of cannabis products generally.

43. The Digital Platform also includes a customer incentive and loyalty program (“The High
Roller Program”). Customers may enroll in The High Roller Program and accumulate points by
visiting Tokyo Smoke retail locations and purchasing product. Points can be exchanged for
discounts and other incentives in stores or online. Approximately 502,000 customers have
enrolled in The High Roller Program. The High Roller Program will not be impacted by the CCAA

proceeding and customers can continue to use the program in the ordinary course.
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44. Customers can purchase products through the Digital Platform for “click-and-collect’
fulfilment, which channels orders to brick-and-mortar stores in the customer’s region. Orders are
fulfilled by Corporate Stores and participating Franchised Stores. In Manitoba and Saskatchewan,
customers are able to order product online for delivery. Online purchases are processed by

Merrco Payments Inc. (“Merrco”), an online payment platform for regulated businesses.

45, Sales through the Digital Platform accounted for less than 1% of the Applicants’ gross

revenue for the quarter ended June 2024, not including orders fulfilled through Franchised Stores.

C. Licenses and Certifications

46. The Applicants are regulated by the Cannabis Act (Canada) and applicable provincial and
municipal cannabis legislation. Each province and territory has established its own rules and
regulations governing cannabis retail activities and requires that retailers be licensed before any
cannabis can be sold. The application process varies between provinces and territories, but
generally includes oversight by the local municipality with respect to the location of the cannabis
store (in relation to other landmarks such as schools) and security measures in place at the store

to restrict access to cannabis.

47. In some instances, more than one license is necessary to operate a cannabis retail
operation. For example, in Ontario, a person looking to establish a cannabis retail store must
obtain a “Cannabis Retail Operator License”, and the store must have a “Cannabis Retail
Store Authorization”. The manager of a cannabis retail store must hold a cannabis retail

manager license.

48. In connection with the Corporate Stores, the Applicants hold the following cannabis

licenses:
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a. in Ontario, 41 Cannabis Retail Store Authorizations and 9 Cannabis Retail Operator

Licenses issued by the AGCO;

b. in Manitoba, 11 age-restricted store cannabis licenses issued by the Manitoba Liquor,

Gaming and Cannabis Authority;

c. in Saskatchewan, eight cannabis retailing licenses issued by the Saskatchewan Liquor

and Gaming Authority; and

d. in Newfoundland and Labrador, three licensed cannabis retailer licenses issued by the

Newfoundland and Labrador Liquor Corporation.

49. Franchisees are required to maintain their own permits and licenses in connection with
the Franchised Stores. Any failure by a franchisee to abide by all regulatory requirements for the
operations of a franchise constitutes a material breach and termination event under the Franchise

Agreements.

D. Leases

50. The Applicants operate out of leased premises and do not own any real estate. The
Applicants currently operate out of their head office located at 590 King Street West, Toronto,
Ontario, which LeaseCo leases (“Head Office Lease”). The Applicants, in consultation with their
advisors, have determined that the obligations under the Head Office Lease are too financially
burdensome. The Applicants intend to disclaim the Head Office Lease, which is anticipated to

save approximately $90,342.00 monthly (inclusive of GST/HST).

51. LeaseCo is the tenant under most of the Corporate Store leases. LeaseCo is a tenant
under 31 leases for Corporate Stores that are currently in operation in Ontario. Various other

Applicants hold the remaining leases for operating Corporate Store locations in Manitoba,
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Saskatchewan, Ontario, and Newfoundland. LeaseCo and other Applicants are also tenants
under certain Corporate Store leases for retail premises that were used as Corporate Store
locations but have since been closed or sublet to a third party. In total, the Applicants hold 72

leases for Corporate Store locations (collectively, the “Corporate Store Leases”).

52. As certain landlords required that the tenant’s obligations under their respective leases be
indemnified, LeaseCo and LicenseCo act as indemnifying parties for leases held by each other
and other Applicant entities. Generally, the indemnity requires that the indemnifier will indemnify
the landlord for any losses, costs and damages arising out of any failure of the tenant to pay rent
or perform any other covenant under the lease. Altogether, 23 of the Corporate Store Leases are

indemnified by an Applicant other than the direct tenant.

53. In Ontario, LeaseCo entered into subleases with franchisees to sublet premises to
franchisees in order to operate Franchised Stores. Under this arrangement, LeaseCo enters into
a head lease with a landlord for the applicable premises (the “Head Leases”) and sublets the
premises to the franchisee. In total, LeaseCo is party to 23 sublease agreements with franchisees
in Ontario. One of the 23 Head Leases contains indemnifying language whereby LicenseCo

indemnifies the head landlord for the obligations of the tenant under the Head Leases.

54, LicenseCo subleases one Ontario retail premises from Tweed Leasing Corporation, which
sublease arises in relation to ParentCo’s purchase of the Tokyo Smoke brand as well as certain
retail locations from Canopy Growth in December 2022. LicenseCo further subleases the retalil
premises pursuant to a sub-sublease to a licensee, which operates a Tokyo Smoke store at that
premises pursuant to a license agreement. On August 26, 2024, the Applicants terminated both
the license agreement and sub-sublease with respect to this property. On the same date, the
Applicants advised the landlord of the premises, Canopy Growth, that they have not received any

rental amounts from the licensee and are therefore not in a position to pay rent to the landlord.
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55. The Applicants’ monthly rent expenditures (including in respect of both the Corporate
Store Leases and the Head Leases) amount to approximately $1.5 million inclusive of GST/HST.
As at the date of this affidavit, the Applicants are in arrears under 23 of their leases totalling

approximately $719,880.

56. As the Applicants have not had the necessary financing to develop and build out certain
Corporate Stores with burdensome lease terms, the Applicants are tenants in respect of seven
leases for premises that were never built out or occupied by the Applicants (the “Vacant
Premises”). The Applicants have advised the respective landlords of the Vacant Premises that
the leases in respect of the Vacant Premises have been repudiated, the Applicants have

abandoned the premises, and the landlords are free to re-let the premises.

57. If the relief sought by the Applicants under the CCAA is granted, the Applicants intend to
reiterate to the landlords that leases in respect of the Vacant Premises have been repudiated and,
out of an abundance of caution, send confirmatory disclaimers. Given the Applicants are not in
possession of or using the Vacant Premises, the Applicants do not intend to pay any post-filing

rent to the landlords under the Vacant Premises during the CCAA proceeding.

58. If the relief sought by the Applicants under the CCAA is granted, the Applicants also intend
to disclaim certain other real property leases with no viable path to profitability with the consent
of the Monitor. Given their liquidity situation, the Applicants are requesting authority to issue

disclaimers immediately upon commencement of the CCAA proceeding.
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E. Employees

59. In total, the Applicants employ approximately 474 employees, approximately 157 of whom

are full-time employees, and 317 of whom are part-time or hourly employees.

60. Five of the Corporate Stores in Ontario are subject to collective bargaining agreements,
two stores are unionized under United Food & Commercial Workers Canada, Local 175, and three
stores under United Food & Commercial Workers Canada, Local 1006A. There are a total of 37
employees employed at the five unionized Corporate Stores. The Applicants do not currently

intend to disclaim the unionized Corporate Stores or to terminate any unionized employees.

61. The Applicants maintain employee benefit plans and group saving plans through Industrial
Alliance. In total, 209 employees receive group benefits, and 140 employees participate in the

group savings plan. The Applicants do not maintain a pension plan for employees.

62. As at the date of this affidavit, there are no pre-filing source deductions owing, nor any
arrears under the benefit plan, group savings plan, or the collective bargaining agreements other
than wages, source deductions, and other amounts accrued in the normal course, which will be

paid in the next payroll cycle.

63. The Applicants do not employ any of the persons working at Franchised Stores or for
franchisees. Franchisees are responsible for employing their own employees, however,
FranchiseCo assists with certain administrative services related to payroll and bookkeeping. The

Applicants estimate that there are approximately 194 employees working at Franchised Stores.
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F. Key Suppliers

i. Cannabis Products

64. The Applicants are not producers of cannabis or cannabis products. Instead, they
purchase inventory from a small number of suppliers for sale at the Corporate Stores. They also

facilitate the purchase of inventory for certain Franchised Stores.

65. Among other things, regulatory authorities in Newfoundland and Labrador, Manitoba, and
Ontario mandate that all cannabis products must be purchased from a provincially approved
distributor of cannabis products. In Ontario, the Ontario Cannabis Store is the sole supplier of
cannabis products to retail stores. In Manitoba, the Manitoba Liquor and Lotteries supplies
cannabis and cannabis products. In Newfoundland and Labrador, CannabisNL is the exclusive

wholesaler for cannabis.

66. In Saskatchewan, the Applicants are able to purchase cannabis products from both

provincially authorized distributors and licensed producers directly.

67. Because there are few regulated suppliers, maintaining existing supplier relationships is
critical for the timely and effective supply of inventory. An interruption in supply from those critical
suppliers would have a material adverse effect on the Business. As described further below, the
Applicants are seeking approval to pay certain pre-filing amounts, with the consent of the Monitor,

to ensure these supply relationships are maintained.
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ii. Services and Other Suppliers

68. In addition to suppliers of cannabis products, the Business relies on several other

providers of key products and services, including, without limitation:

a. online and in-store card, cash and gift card payment processors, including cash
register software providers, pin-pad payment terminals, and transaction

processing;

b. asset protection and security services — most of which are mandated by the
provinces as a condition to holding cannabis retail licenses — including alarm
monitoring, closed-circuit television (CCTV) monitoring, access keycard
management, lock & store key managers, and online security software and

services providers;

C. suppliers of services in respect of the maintenance and operation of the Digital
Platform, such as payment processors, website creation and hosting, and other

information technology services; and

d. other key services such as insurance, utilities, telecommunications, and delivery

routing.

G. Banking and Cash Management System

69. In the ordinary course of business, the Applicants use a centralized cash management
system administered from Tokyo Smoke’s head office in Toronto (the “Cash Management
System”). The Cash Management System is used to, among other things, collect revenues,
including from Corporate Stores, the Digital Platform, and from franchisees, and to pay expenses

including payroll, taxes, rent, supplies and utilities.
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70. As part of the Cash Management System, the Applicants maintain 51 Canadian-dollar

demand-deposit bank accounts with BMO:

a. 36 accounts held by 2733182 Ontario Inc. of which 35 are used for receipts and
disbursements for Corporate Stores in Ontario. Each operating Corporate Store
has its own account. The one remaining account is used for payroll and other

operating activity for all Corporate Stores held by this entity;

b. one account held by 2708540 Ontario Corporation that is used for receipts and
disbursements, including payroll, for the Corporate Stores located in Thunder Bay,

Ontario;

C. one account held by 142 Canada that is used for receipts and disbursements,

including payroll, for the Corporate Stores located in Saskatchewan;

d. one account held by 10006215 Manitoba Ltd. that is used for receipts and

disbursements, including payroll, for the Corporate Stores located in Manitoba;

e. one account held by 80694 Newfoundland and Labrador Inc. that is used for
receipts and disbursements, including payroll, for the Corporate Stores located in

Newfoundland and Labrador;

f. one account held by FranchiseCo that is used for receipts and disbursements for
all Franchised Stores including receipt of rent payments and collection of franchise

fees;

g. one account held by 2737503 Ontario Inc. that is used for receipts and

disbursements related to several but not all real property leases;
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h. one account held by LicenseCo that is used for receipts and disbursements related

to the corporate head office including head office rent and payroll;

i one account held by each of TS Wellington Inc., 2734082 Ontario Inc., 2197130
AB Ltd., 2699078 Ontario Inc., 2742591 Ontario Inc., 2826475 Ontario Inc., and
2796279 Ontario Inc. (for a total of seven accounts) that is used for receipts and
disbursements, including payroll, of the Corporate Store operated by the

respective entity; and

j. one account held by ParentCo that is used for holding company activity not relating

to operations including receiving financing from TS Investments and BMO.

71. The Applicants’ accounting department reviews and reconciles the bank accounts on a
monthly basis. The Applicants also review cash receipts and disbursements on a weekly basis,

including forecasting weekly cash flow and comparing the forecast to actuals.

72. Payments on the Digital Platform are administered by Merrco, which deposits fund into
the BMO bank account of the respective Corporate Store. The Applicants are charged fees per

transaction for this service.

73. Credit and debit card transactions at Corporate Stores are also processed by Merrco,
while cash handling and transfers are performed by Paysafe or Brinks depending on the store

location.

74. The Applicants have one active corporate credit card held by 2733182 Ontario Inc. that is

primarily used for day-to-day operating matters.

75. The Applicants use SAP Concur Technologies, Inc. (“SAP Concur”) to permit employees

to submit expenses for manager/supervisor approval. After approval by the appropriate
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manager/supervisor, SAP Concur administers e-transfers of funds from the bank account of

LicenseCo to reimburse employees on a daily basis.

76. The Applicants intend to continue using the Cash Management System in the normal

course throughout the CCAA proceeding.

M. FINANCIAL POSITION OF THE APPLICANTS

77. A copy of the most recent audited consolidated financial statements of ParentCo, for the
fiscal year ended June 30, 2023, is appended as Exhibit “C” hereto (the “2023 FS”). The 2023

FS were audited by PricewaterhouseCoopers Inc. as independent auditor.

78. The Applicants are in the process of compiling their financial statements for the fiscal year
ended June 30, 2024. The latest draft consolidated financial statements of ParentCo for the fiscal
year ended June 30, 2024 is appended as Exhibit “D” (the “2024 FS”, and, together with the

2023 FS, the “Financial Statements”).

79. The Financial Statements reflect a consolidated balance sheet for the Tokyo Smoke group

as a whole, including the Applicants as well as Non-Applicant Entities held by ParentCo.

80. Pursuant to the 2024 FS, Tokyo Smoke had a net loss of $29.3 million for the fiscal year

ended June 30, 2024.

A. Key Assets

81. The 2023 FS show that as of June 30, 2023, the Tokyo Smoke group had consolidated
assets with a book value of $160.8 million. The 2024 FS show consolidated assets decreasing to

a book value of $148.2 million.
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ASSET

Cash & Equivalents

Accounts Receivable

Prepaid Expenses & Deposits
Income Taxes Receivable
Inventory

Current Portion of Contract Assets
Current Portion of Lease Payments Receivable
Property & Equipment
Right-of-Use Assets

Lease Payments Receivable
Deposits

Due from Related Parties
Contract Assets

Goodwill

Intangible Assets

Total Assets

B. Overview of Liabilities

2023 FS ($)

791,462
3,257,092
1,034,615
613,230
9,283,583
75,000
1,604,711
17,463,731
73,874,135
26,550,278
1,782,428
198,186
1,187,834
17,644,677
5,450,859

$160,811,821

2024 FS ($)

971,280
3,373,849
491,349
7,531
6,037,062

1,729,781
13,320,876
66,125,642
24,224,990
2,309,462

20,026,213
4,612,803

$143,230,839

82. The 2023 FS show that as of June 30, 2023, the Tokyo Smoke group had consolidated

liabilities with a book value of $225.7 million. The 2024 FS show an increase in the total book

value of liabilities to $237.4 million.

LIABILITY

Accounts Payable & Accrued Liabilities
Deferred Revenue

Contract Liabilities
Related-Party Debt

Lease Liabilities — Current
Long-Term Debt — Current
Lease Liabilities — Non-Current
Long-Term Debt — Non-Current
Rent Security Deposits Collected
Deferred Variable Payment
Deferred Income Tax Liability

Total Liabilities

2023 FS ($)

16,034,185
1,595,969
1,554,273
47,805,341
5,820,282
35,599,993
105,924,653
5,000,000
400,256
6,052,024
1,869,893

$225,656,869

2024 FS ($)

16,762,582
1,152,083
1,283,406
64,410,257
6,121,408
37,890,514
98,861,697
5,000,000
508,295
3,531,913
1,869,893

$237,392,048

83. The book value of liabilities stated in the 2024 FS exceeds the book value of assets by

approximately $89.1 million.
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84. The related party debt of approximately $64.4 million stated in the 2024 FS consists of
certain intercompany loans advanced by certain affiliated corporations, including approximately
$60.5 million owed to TS Investments, the indirect shareholder of the Applicants, approximately
$3.3 million advanced by a related party corporation under common control, DAK Capital Inc.
(“‘RelatedCo”), and the aggregate of approximately $617,512 in unsecured loans by various other

affiliated entities.

85. The deferred variable payment of approximately $3.5 million relates to the remaining
purchase price related to ParentCo’s acquisition in December 2022 of all of the issued and
outstanding shares one of the Applicants, 142 Canada. The deferred balance payable is an
unsecured obligation of ParentCo that is calculated based, among other things, on certain

performance criteria of the retail stores held by 142 Canada.

C. The BMO Credit Facilities

86. Pursuant to an amended and restated demand credit agreement dated October 7, 2022
between BMO as lender and ParentCo as borrower (as amended, restated, supplemented or
otherwise modified from time to time, the “BMO Credit Agreement”), BMO extended the following

credit facilities or banking products:

a. a revolving credit facility in the maximum principal amount of $40 million (the “BMO
Revolving Facility”) to, among other things, finance the Applicants’ working

capital needs as well as permitted acquisitions and investments,

b. a swingline in the maximum amount of $1 million, which comprises part of the

maximum principal amount under the BMO Revolving Facility;

C. certain interest rate and currency hedging products, pursuant to which no

transactions have been entered into an no amounts are owed; and
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d. a MasterCard credit facility (the “BMO MasterCard”) for general business

expenses.

87. A copy of the BMO Credit Agreement (without schedules) is appended as Exhibit “E”
hereto. As at August 21, 2024, approximately $38 million has been advanced under the BMO
Revolving Facility, approximately $2,569 is outstanding under the BMO MasterCard, and, which
BMO MasterCard is held in the name of the Applicant, 2733182 Ontario Inc., and approximately
$600,000 has been advanced under the BMO swingline. As of the date hereof, no hedge

transactions have been entered into between BMO and the Applicants.

88. ParentCo’s obligations under the BMO Credit Agreement are secured by a general
security interest over all of the present and after-acquired property of ParentCo granted pursuant
to a general security agreement (the “ParentCo GSA”) and a share pledge agreement by
ParentCo (the “ParentCo Share Pledge”). A copy of the ParentCo GSA is appended hereto as

Exhibit “F” and a copy of the ParentCo Share Pledge is appended hereto as Exhibit “G”.

89. ParentCo’s obligations under the BMO Credit Agreement are jointly and severally
guaranteed by all of the Applicants and the Non-Applicant Entities and cross-collateralized and

secured against their assets pursuant to the following documents, among others:

a. an unlimited guarantee from each of 2733181 Ontario Inc., 2733182 Ontario Inc.,
2161907 Alberta Ltd., 2737503 Ontario Inc., 2699078 Ontario Inc., 2197130
Alberta Ltd., 2708540 Ontario Corporation, TS-IP, TS Programs Ltd., 2826475
Ontario Inc., TS Wellington Inc., 2734082 Ontario Inc., 2796279 Ontario Inc., and
2742591 Ontario Inc. in favour of BMO, pursuant to a guarantee agreement dated
October 7, 2022 and secured pursuant to a general security agreement dated

October 7, 2022. Copies of these documents are appended as Exhibit “H” hereto;
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share pledge agreements from ParentCo and 2733182 in favour of BMO dated

October 7, 2022;

an assignment of insurance from each of 2733181 Ontario Inc., 2733182 Ontario
Inc., 2161907 Alberta Ltd., 2737503 Ontario Inc., 2699078 Ontario Inc., 2197130
Alberta Ltd., 2708540 Ontario Corporation, TS-IP, TS Programs Ltd., 2826475
Ontario Inc., TS Wellington Inc., 2734082 Ontario Inc., 2796279 Ontario Inc., and

2742591 Ontario Inc. in favour of BMO dated October 7, 2022;

an unlimited, joint and several guarantee from each of each of 142 Canada,
10006215 Manitoba Ltd., 80694 Newfoundland & Labrador Inc., and affiliated non-
filing entities 1000451353 Ontario Inc. and 1000451354 Ontario Inc. (collectively,
the “Additional BMO Guarantors”), pursuant to a guarantee agreement dated
May 8, 2023 and secured pursuant to a general security agreement dated May 8,
2023. A copy of the guarantee agreement is appended as Exhibit “I” hereto and

a copy of the general security agreement is appended as Exhibit “J” hereto;

an assignment of insurance from each of the Additional BMO Guarantors in favour

of BMO dated May 8, 2023;

share pledge agreements from the Additional BMO Guarantors in favour of BMO

dated May 8, 2023;

an unlimited guarantee from 2385816 Alberta Ltd., pursuant to a guarantee
agreement dated May 15, 2024 and secured pursuant to a general security
agreement dated May 15, 2024. A copy of the guarantee agreement is appended
as Exhibit “K” hereto and a copy of the general security agreement is appended

as Exhibit “L” hereto;
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h. an assignment of insurance from 2385816 Alberta Ltd. in favour of BMO dated

May 15, 2024;

i. a share pledge agreement from 2385816 Alberta Ltd. in favour of BMO dated May

15, 2024,

j- an intercompany subordination and postponement agreement dated October 7,
2022 from each of the Applicants and the Non-Applicant Entities (other than

2385816 Alberta Ltd.), in favour of BMO; and

k. an intercreditor and standstill agreement between BMO and Tweed Franchise Inc.
dated October 7, 2022 subordinating Tweed Franchise Inc.’s interest to BMO’s

Security (as defined below).

90. BMO has registered a security interest against each of the Applicants to secure obligations

owed under the BMO Credit Agreement.

91. ParentCo’s obligations under the BMO Credit Agreement are also guaranteed by

RelatedCo and TS Investments.

92. The BMO Credit Agreement provides that ParentCo and the guarantors will not make or
acquire any investments or create or acquire new subsidiaries without the consent of BMO and
providing certain security documentation. As a result of ParentCo’s incorporation of 1000451353
Ontario Inc. and 1000451354 Ontario Inc., and acquisition of 10006215 Manitoba Ltd., 142
Canada, and East Coast Tweed Inc., certain covenants in the BMO Credit Agreement were

unfulfilled.

93. On September 26, 2023, ParentCo and the other parties to the BMO Credit Agreement

executed an amendment letter with BMO amending the BMO Credit Agreement pursuant to which
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BMO agreed to waive the events of default that had occurred under the BMO Credit Agreement
with respect to the creation and acquisition of subsidiaries and with respect to certain financial
performance metrics. A copy of this amendment (without schedules) is appended as Exhibit “M”

hereto.

94. On July 29, 2024, ParentCo and the other parties to the BMO Credit Agreement executed
a second amendment letter with BMO amending the BMO Credit Agreement pursuant to which
BMO agreed to waive the events of default that had occurred under the BMO Credit Agreement
with respect to compliance with certain financial performance metrics. A copy of this amendment

(without schedules) is appended as Exhibit “N” hereto.

95. ParentCo has continuously met its payment obligations under the BMO Credit Agreement.
As the DIP Lender’s Charge will rank behind the BMO Credit Agreement, the Applicants intend to
continue to meet their payment obligations to BMO in accordance with the terms of the BMO

Credit Agreement.

96. I have consulted with BMO in respect of the Applicants’ application for relief under the
CCAA. | understand that BMO does not oppose the relief being sought. The Applicants and BMO

are in discussions with respect to go-forward arrangements.

D. Secured Related-Party Debt

97. The working capital needs of the Applicants have historically been funded through related-
party and intercompany loans, in addition to advances made by BMO. The outstanding related

party debt is set out in the 2024 FS as totalling approximately $64.4 million as at June 30, 2024.

i. TS Investments Grid Note

98. The majority of the intercompany funding has been advanced by way of secured debt by

TS Investments, the direct shareholder of ParentCo and the indirect shareholder of each of the
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other Applicants. Amounts advanced by TS Investments are governed by a grid promissory note
dated October 7, 2022 (the “TS Investments Grid Note”) executed between TS Investments as
lender and ParentCo, FranchiseCo, LicenseCo, LeaseCo, 2733182 Ontario Inc., TS-IP, TS
Programs Ltd., 2826475 Ontario Inc., 2197130 Alberta Ltd., 2699078 Ontario Inc., 2708540
Ontario Corporation, 2734082 Ontario Inc., TS Wellington Inc., 2742591 Ontario Inc., and
2796279 Ontario Inc. as borrowers. A copy of the TS Investments Grid Note is appended as

Exhibit “O” hereto.

99. The TS Investments Grid Note has been amended on four occasions to add additional

borrowers and reflect a name change to TS Investments:

a. on December 30, 2022 to add 142 Canada, 10006215 Manitoba Ltd., and 80694

Newfoundland & Labrador Inc. as borrowers;

b. on February 21, 2023 to add 1000451353 Ontario Inc., and 100045354 Ontario

Inc. as borrowers;

C. on May 31, 2024 to add 2385816 Alberta Ltd. as a borrower; and

d. on August 3, 2024 to acknowledge that a party to the agreement had changed its

legal name.

100. As a result of these amendments, all of the Applicants and Non-Applicant Entities are
borrowers or guarantors under the TS Investments Grid Note (the “TS Investments Borrowers”).
The four amending agreements to the TS Investments Grid Note are attached as Exhibit “P”

hereto.

101. The TS Investments Grid Note is secured by a general security agreement dated October

7, 2022 (and as amended on December 30, 2022, February 21, 2023, May 31, 2024, and August
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2, 2024) executed by the TS Investments Borrowers in favour of TS Investments (the “TS
Investments GSA”) and a guarantee dated October 7, 2022 (as amended on December 30,
2022, February 21, 2023, May 31, 2024, and August 2, 2024) executed by the TS Investments
Borrowers in favour of TS Investments jointly and severally guaranteeing the obligations owed by
the borrowers (the “TS Investments Guarantee”). The TS Investments GSA is appended as

Exhibit “Q” hereto and the TS Investments Guarantee is appended as Exhibit “R” hereto.

102. TS Investments has registered a security interest in the Personal Property Security
Registry against each of the Applicants in their note in the Applicants’ respective jurisdictions of
Ontario, Manitoba, Saskatchewan, Newfoundland and Labrador, and Alberta to secure their
obligations owed under the TS Investments Grid Note. These registrations, along with the other

PPSA registrations, are summarized in a table appended as Exhibit “S” hereto.

103. TS Investments has advanced approximately $52.5 million under the TS Investments Grid

Note to ParentCo.

ii.. ParentCo Grid Note

104. To facilitate funding to its affiliates, ParentCo, as lender also entered into certain

intercompany lending arrangements with its subsidiaries:

a. an Accommodation Agreement dated October 7, 2022 (as amended)
(the “Accommodation Agreement”) with each of FranchiseCo, LicenseCo,
LeaseCo, 2733182 Ontario Inc., TS-IP Holdings Ltd., 2197130 Alberta Inc.,
2708540 Ontario Corporation, 2826475 Ontario Inc., 2734082 Ontario Inc., and TS
Wellington Inc. as borrowers (collectively, the “AA Borrowers”). A copy of the
Accommodation Agreement (without schedules) is appended as Exhibit “T”

hereto; and
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b. a grid promissory note dated October 7, 2022 (and as amended on December 30,
2022, February 21, 2023, and May 31, 2024) (the “ParentCo Grid Note”) with
each of FranchiseCo, LicenseCo, LeaseCo, 2733182 Ontario Inc., TS-IP Holdings
Ltd.,, TS Programs Ltd., 2197130 Alberta Inc., 2699078 Ontario Inc., 2708540
Ontario Corporation, 2826475 Ontario Inc., 2734082 Ontario Inc., TS Wellington
Inc., 2742591 Ontario Inc., 2796279 Ontario Inc., 1006215 Manitoba Ltd., 80694
Newfoundland & Labrador Inc., 142 Canada, 1000541353 Ontario Inc., and
2385186 Alberta Ltd. (collectively, the “Grid Note Borrowers”). A copy of the

ParentCo Grid Note is appended as Exhibit “U” hereto.

105. The obligations under the Accommodation Agreement are secured by a general security
agreement granted by the AA Borrowers in favour of ParentCo dated October 7, 2022, which is
appended as Exhibit “V”, and a guarantee dated October 7, 2022 whereby the AA Borrowers
jointly and severally guarantee each other's obligations to ParentCo pursuant to the

Accommodation Agreement. The guarantee is appended hereto as Exhibit “W”.

106. In addition, the Grid Note Borrowers jointly and severally guarantee each other's
obligations to ParentCo under the ParentCo Grid Note pursuant to a guarantee dated October 7,
2022 (and as amended on December 30, 2022, February 21, 2023, and May 31, 2024). The

guarantee is appended hereto as Exhibit “X”.

107. The obligations under the ParentCo Grid Note are secured by a general security
agreement granted by the Grid Note Borrowers in favour of ParentCo dated October 7, 2022 (and
as amended on December 30, 2022, February 21, 2023, and May 31, 2024), which is appended

as Exhibit “Y”.

108. ParentCo has registered security interests against each of the Applicants to secure

obligations owed under the ParentCo Grid Note and Accommodation Agreement. ParentCo has
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subordinated its debt and security to the debt and security of TS Investments pursuant to a

Subordination Agreement dated August 23, 2024.

109. Approximately $4.025 million (without interest) is outstanding under the ParentCo Grid

Note. No interest payments will be made on the ParentCo Grid Note during the CCAA proceeding.

iii. RelatedCo Guarantees

110. RelatedCo is a related party corporation under common control as the Applicants. In
connection with the BMO Credit Agreement, RelatedCo has agreed to guarantee the obligations

of the borrowers under the BMO Credit Agreement to a maximum of $40 million.

111. In consideration for RelatedCo guaranteeing the obligations of the borrowers under the
BMO Credit Agreement, ParentCo, LicenseCo, FranchiseCo, 2733182 Ontario Inc., and LeaseCo
entered into a Guarantee Fee Agreement dated February 28, 2020 with RelatedCo wherein the
RelatedCo guarantors agreed to pay RelatedCo an annual fee equal to 12% of the principal sum

outstanding under the BMO Credit Agreement.

112. Pursuant to Management Services Agreements, LicenseCo and ParentCo each agreed
to engage the management services of RelatedCo in exchange for the payment of a fee. The
obligations of LicenseCo and ParentCo to RelatedCo under the agreements are secured over all
of LicenseCo and ParentCo’s present and after acquired personal property, wherever located,

whether not existing or hereafter arising from time to time.

113. RelatedCo has registered security interests against LicenseCo and ParentCo to secure
their obligations related to the Management Services Agreements and Guarantee Fee
Agreement. RelatedCo has subordinated its debt and security to the debt and security of TS

Investments pursuant to a Subordination Agreement amongst the parties dated August 23, 2024.
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Other Registered Security Interests

Appended as Exhibit “S” hereto is a table summarizing the searches against each of the

Applicants under the Personal Property Security Act in each of Ontario, Manitoba, Saskatchewan,

Alberta and Newfoundland and Labrador. In addition to registrations in favour of the secured

creditors noted above, the following registrations are noted:

115.

FranchiseCo has registered a security interest against 2699078 Ontario Inc. in
regards to obligations under a former franchise agreement. This franchise

agreement expired and no amounts are owed under this registration;

FranchiseCo has registered a security interest against 2733182 Ontario Inc. in
regards to obligations under a former franchise agreement. This franchise

agreement expired and no amounts are owed under this registration;

FranchiseCo has registered a security interest against 2796279 Ontario Inc. in
regards to obligations under a former franchise agreement. This franchise

agreement expired and no amounts are owed under this registration; and

LicenseCo has a registered security interest against 2708540 Ontario Corporation.
LicenseCo assigned any amounts owed to it by 2708540 Ontario Corporation to
ParentCo pursuant to an Assignment Agreement dated October 7, 2022. The

Applicants are not aware of any amounts that are owed under this registration.

Unsecured Liabilities

The 2024 FS stated accounts payable and accrued liabilities of approximately $16.8

million, of which approximately $5 million were trade payables and operating costs accrued in the

ordinary course. The Applicants’ primary trade payables are related to the purchase of inventory.
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i. Canopy Promissory Note

116. LicenseCo and Tweed Franchise Inc. executed an unsecured promissory note dated
January 17, 2022, and amended September 23, 2022, pursuant to which Tweed Franchise Inc.
advanced the principal amount of $5 million to LicenseCo (the “Canopy Promissory Note”) as a
credit facility for the purposes of developing certain retail premises. A copy of the Canopy

Promissory Note, including the amendment thereto, is appended as Exhibit “Z” hereto.

117. As of the date of this affidavit, a total of $5 million (excluding any unpaid interest) is
outstanding under the Canopy Promissory Note. The Canopy Promissory Note matures on April
15, 2025. As of the date of this affidavit | am not aware of any demands having been made by

Tweed Franchise Inc. in respect of the Canopy Promissory Note.

118. LicenseCo does not intend to pay interest on the Canopy Promissory Note during the

CCAA proceeding.

G. HST, Payroll and Tax Obligations

119. The Applicants accrue GST/HST, payroll and tax liabilities in the normal course of
operations. GST/HST is remitted either quarterly or monthly. Because of the stub period between
accrual and remittance, the Applicants have approximately $372,000 of HST in arrears as of June
30, 2024. Payroll taxes and deductions are remitted bi-weekly. Because of the stub period
between accrual and remittance, the Applicants have accrued approximately $170,000 in payroll

and source deductions for the previous pay period.

120. The Applicants are current in their filings and payment for corporate income tax and no

corporate income taxes are owing.
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H. Contingent Claims
i. Canopy Litigation

121.  On or around August 15, 2024, Canopy Growth, Tweed Inc., and Tweed Leasing
Corporation (collectively, the “Canopy Plaintiffs”) commenced civil proceedings against
ParentCo, LicenseCo, FranchiseCo and 142 Canada (the “Canopy Litigation”). Copies of the
two Statements of Claim (Court File Nos.: CV-24-00725744-0000 and CV-24-00725741-0000)

are appended as Exhibit “AA” hereto.

122. The Canopy Litigation pertains to certain Applicants’ alleged breach of a number of
agreements governing the parties’ relationships with one another including a transitional services
agreement and an acknowledgement agreement, both dated December 30, 2022, in connection
with the sale of Canopy Growth’s Canadian retail cannabis business to ParentCo pursuant to a
Share Purchase Agreement dated September 23, 2022 (and amended on December 30, 2022)

between Canopy Growth and Tweed Inc., as vendors, ParentCo, as purchaser.

123. The Canopy Plaintiffs claim, among other things, breach of contract for non-payment of
invoices and certain unpaid rents, and damages of approximately $5.3 million. No Statements of
Defence have been filed, and no examinations for discovery have proceeded, nor has any hearing
has been scheduled to determine the Canopy Plaintiffs’ claims. As at the date of this affidavit, the

claims remain contingent unsecured claims.

ii.. Franchisee Recission Claims

124. Several franchisees have delivered notices of recission under their respective Franchise
Agreements. In connection with the recission claims, the franchisees have claimed a total of
approximately $6 million in compensation under the Franchise Agreements. The recission claims

stem from allegations of incomplete statutory disclosure by FranchiseCo.
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125. All Franchise Agreements executed by FranchiseCo include an arbitration clause. As of
the date of this affidavit, only four franchisees with claims totaling approximately $3.8 million have
delivered arbitration notices. The Applicants have not yet filed defences to these claims. No
determination has been made by any Court or arbitral body in respect of the recission claims,

which remain unsecured contingent claims as at the date of this affidavit.

IV. CAUSES OF FINANCIAL CHALLENGES AND CASH FLOW FORECAST

126. The Tokyo Smoke brand was premised on the existence and growth of a premium
cannabis market in Canada in circumstances where access to retail licenses was highly restricted,
and retailers would be able to differentiate based on product quality and retail experience. Instead,
the Canadian market has dramatically changed in the course of a few years since the first

cannabis retail license was first granted in Ontario.

127. As a result, the capital investments made by the Applicants to establish a premium
cannabis retail presence has not seen the revenue levels that were initially anticipated. The
Applicants have been operating at a net loss since approximately late 2020 and have been
dependent on financing to sustain their operations. The store footprint and capital structure of the
Applicants is not sustainable and must be restructured for the Applicants to continue as a viable

going-concern operation in the long term.

128. The following external market factors, among others, have contributed to the suppression

of the cannabis market in Canada.

A. Loss of Market Share to Grey Market

129. The cannabis grey market involves the sale of cannabis products that are acquired by
unlicensed persons for sale outside authorized distribution channels. Grey market sellers acquire

product through various means and are able to sell product to consumers at prices much lower
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than licensed retailers can offer. Grey market sellers do not conform to the regulations that are
required of licensed retailers, and do not incur the same overhead in operating cannabis retail
operations. It is not always apparent whether a retailer is a licensed retailer or a grey market
retailer as the product sold often passes as genuine, and consumers sometimes specifically seek
out grey market sellers for lower prices or increased potency beyond the legal market’s

maximums.

130. There is little regulation or enforcement of the cannabis grey market despite it being a
known problem. The costs and resources associated with regulatory investigations and legal
action allow grey market operations to continue operating for prolonged periods before shutdown.
The impact of the cannabis grey market is estimated to be $2 to 4 billion across Canada and

disproportionately impacts licensed retailers with legitimate operations.

B. Loosening of Retail Licensing Restrictions in Ontario

131.  When cannabis retail licenses were first granted by the AGCO in Ontario in 2019, a very
small number of licenses were available and applicants were required to apply under strict
conditions and enter into a lottery for the awarding of licenses. At the time, cannabis licenses
were scarce and valuable. Obtaining a cannabis license meant that a retailer was entitled to

become one of only a few cannabis retailers to service the high demand for newly legal cannabis.

132. As part of the initial wave of investment in cannabis retail, the Applicants invested
significant capital to acquire retail licenses, set up Corporate Stores in prime locations, and
established a licensing model and then later a franchising model. The capital expenditures were
appropriate relative to the expected return in a climate where retail licenses were scarce and
difficult to obtain. The capital expenditures to establish the Business were financed in large part

through the loan facilities advanced by BMO and by TS Investments.
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133. Ontario has since moved to an open market system, allowing for an unlimited number of
store authorizations, provided the applicants meet certain requirements. This sudden removal of
the main barrier to entry to the cannabis retail industry led to a surge in competition and

destabilized established cannabis retailers.

V. CASH FLOW PROJECTIONS

134. In and around the COVID-19 pandemic, the economic environment began to experience
inflationary pressures, increasing the Applicants’ operating costs while deteriorating profit
margins. Compounded with the change in the licensing regime and oversaturation in the market,
the Applicants have not been able to achieve their targeted revenues and are unable to meet their
obligations as they become due. A financial and operational restructuring is required to preserve

the Business as a viable going-concern operation.

135. With the assistance of the Proposed Monitor, the Applicants have prepared a 15-week
cash flow statement for the period ending the week of December 6, 2024 (the “Cash Flow
Projection”). | understand that the Cash Flow Projection will be appended to the Pre-Filing Report
of the Proposed Monitor (“Pre-Filing Report”) and will be accompanied by the prescribed

representations in accordance with the CCAA.

136. The Cash Flow Projection demonstrates that the Applicants require approximately $3.220
million in interim financing as early as the week ending August 30, 2024 and a total of $7.420
million continuing over the following 15-week period. Of the entire amount, approximately $3.3

million is forecasted to be required in the Initial Stay Period.

137. It should be noted that the Cash Flow Projection includes the Non-Applicant Entities
because they generate positive cash flow for ParentCo, however, the Non-Applicant Entities are

not subject to any of the CCAA charges nor will they receive any funds under the DIP Term Sheet.
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138. There is no reasonable prospect that the Applicants’ financial condition will improve
without an operational and financial restructuring and without interim financing being made
available. Without the protection of the Initial Order, the Applicants would be forced to shut down
operations in the short term, which would be detrimental to the Applicants’ landlords, suppliers,

customers, franchisees, and employees.

VL. PURPOSE OF THE CCAA APPLICATION

139. After considering the various options available, the Applicants have determined that a filing
under the CCAA is in the best interests of the Applicants and their stakeholders. In particular, the
Applicants believe that relief under the CCAA is in the best interests of the Business, creditors,

and stakeholders for the following reasons, among others:

(a) the Applicants are facing a liquidity crisis and are unable to meet their obligations

as they generally become due, or will be in such a position in the very short term;

(b) the Business requires the protection of the CCAA and the assistance of
restructuring professionals to develop and implement strategic restructuring

solutions, with the benefit of the breathing room necessary to do so;

(c) the Applicants require immediate interim financing, which financing is not
otherwise available on reasonable terms and in a timely manner without the

accompanying Court-ordered charges that are available under the CCAA,;

(d) without interim financing, the Applicants will likely have to shut operations down,

irretrievably destroying value for creditors, causing the loss of 474 jobs; and

139



(e)

-42-

the involvement of a Court-appointed monitor under the CCAA will lend stability
and assurance to the Applicants’ stakeholders, including customers, suppliers,

employees, and creditors.

140. If the relief sought is granted, the Applicants intend to take the following key restructuring

steps, among others, under the supervision of the Monitor:

(@)

(b)

(c)

immediately disclaim the approximately 10 burdensome Corporate Store Leases
for stores which have not yet opened and/or which the Applicants do not presently

operate from including the Vacated Stores;

immediately disclaim approximately three Head Leases and one Franchise
Agreement pursuant to which franchisees are in default of the Franchise

Agreements and are operating in non-viable economic conditions;

close approximately 20 underperforming Corporate Stores and disclaim the

applicable leases;

seek to restructure and/or renegotiate the leases for other underperforming
Corporate Stores and Franchised Stores, and disclaim such leases if mutually

acceptable terms cannot be reached with applicable landlords; and

undertaking a SISP to canvass the market for sale, investment and recapitalization

opportunities for the Business that are superior to the Stalking Horse Agreement.

141. To facilitate the SISP and provide stability and certainty for the Business, the Applicants

are in advanced discussions with TS Investments on a Stalking Horse Agreement setting out the

terms of a going-concern sale transaction that will contemplate the preservation of the majority of
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the Applicants’ core Business, continuation of employment for most employees and set the floor

price for the SISP in order to maximize realization for creditors.

Vil. RELIEF BEING SOUGHT
A. Stay of Proceedings

142. The Applicants require a Stay of Proceedings, including in respect of secured parties. The
intention of the Stay of Proceedings is to provide the Applicants the necessary breathing room to
stabilize the Business as a going concern while executing the proposed restructuring for the

benefit of all stakeholders.

B. Appointment of A&M as Monitor

143. The Applicants seek the appointment of A&M as Monitor. A&M has consented to act as
Monitor if so appointed. | understand that a copy of the Proposed Monitor's consent to act will be

appended to its Pre-Filing Report.

144. | am advised by the Applicants’ legal counsel that A&M is a licensed insolvency trustee
within the meaning of section 2 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 and is
not precluded from acting as Monitor as a result of any restrictions under subsection 11.7(2) of

the CCAA.

145. A&M is familiar with the operations of the Applicants and A&M has reviewed and assisted
in the preparation of the Cash Flow Projection, and has provided guidance and assistance in the
commencement of this CCAA proceeding. As a result, A&M has developed knowledge about the
Applicants, their business operations, financial challenges, strategic initiatives and restructuring

efforts to date.
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C. Approval of the DIP Term Sheet and Granting of a DIP Lender’s Charge

146. To fund the operations and restructuring costs of the Applicants during the CCAA
proceeding, the Applicants have obtained an interim financing commitment from the DIP Lender
subject to the terms and conditions set out in the DIP Term Sheet. The DIP Lender is the indirect
and direct shareholder of the Applicants, TS Investments, and one of the Applicants primary

secured creditors. An executed copy of the DIP Term Sheet is appended hereto as Exhibit “BB”.

147. The DIP Term Sheet represents the best available interim financing arrangement that
could be arranged by the Applicants within the timeframe needed to meet their cash flow needs
given it is unlikely any other party would provide interim financing subordinate to the first secured

lender, BMO. The key terms and conditions of the DIP Term Sheet are as follows:

(a) a maximum principal loan amount of $8 million, including an initial advance in the

principal amount of $3.3 million;

(b) interest accruing at a rate of 13% per annum, compounded and calculated

monthly;

(c) a commitment fee equal to 1% of the maximum principal loan amount;

(d) the reimbursement of the DIP Lender’s reasonably incurred costs, including all
legal expenses incurred by the DIP Lender in connection with the DIP Term Sheet,

subject to the terms and conditions of the DIP Term Sheet and the DIP Facility;

(e) payment of all accrued interest and fees up to the maturity date upon pre-payment

of the loan;

(f) a maturity date of the earlier of (i) December 6, 2024 or such later date as the DIP

Lender agrees to in writing, (ii) the implementation of a plan of compromise or
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arrangement, (iii) the closing of a sale transaction, (iv) the termination of the CCAA
proceedings, and (v) the conversion of the CCAA proceeding into a proceeding

under the Bankruptcy and Insolvency Act, and

(9) advances under the DIP Facility are conditional upon Court approval of the
DIP Term Sheet and the granting of a Court-ordered DIP Lender's Charge in
favour of the DIP Lender over all of the Property of the Applicants, subject only to

the Administration Charge and the BMO Security (as defined below).

148. The DIP Facility is expected to provide sufficient liquidity to allow the Applicants to operate
the Business and meet their obligations during the pendency of the CCAA proceeding. The DIP
Lender requires all obligations under the DIP Term Sheet to be secured by a court-ordered priority

charge. No obligations incurred prior to this CCAA proceeding will be secured.

149. In the Initial Order, the Applicants propose, and the DIP Lender agrees, that the DIP
Lender’s Charge of up to $3.3 million be granted and subordinated in priority to BMQO'’s existing,
pre-filing security for all amounts due under the BMO Credit Agreement (“BMO Security”). The
amount of the DIP Lender's Charge requested is necessary and limited to what is reasonably
necessary for the continued operations of the Business in the ordinary course of business during

the Initial Stay Period.

150. At the Comeback Hearing the Applicants intend to seek an increase to the DIP Lender’s
Charge to the maximum principal amount of $8 million plus interest, fees and costs. The Cash
Flow Projection reflects the need for $7.3 million in interim financing during the 13-week period,

assuming no negative variance, and further amounts may be required beyond that period.

151. The Proposed Monitor has advised that it is supportive of the approval of the DIP Term

Sheet and the corresponding DIP Lender’s Charge.
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D. Other Court-Ordered Charges

152. The Applicants propose that the Court-Ordered charges be granted in the following priority

amongst themselves:

(a) first, an Administration Charge (to the maximum amount of $400,000 during the Initial

Stay Period, to be increased to $850,000 at the Comeback Hearing);

(b) second, the DIP Lender’s Charge (to the maximum principal amount of $3.3 million
during the Initial Stay Period, to be increased to $8 million at the Comeback Hearing, plus

interest, fees and costs); and

(c) third, a Directors’ Charge (to the maximum amount of $2.25 million during the Initial

Stay Period, to be increased to $3 million at the Comeback Hearing); and

(d) fourth, a KERP Charge (to be sought at the Comeback Hearing).

153. The DIP Lender's Charge, Directors' Charge, and KERP Charge are proposed to rank
subordinate to BMO’s Security. Only the Administration Charge is proposed to rank in priority to

BMO’s Security.

i. Administration Charge

154. The proposed Administration Charge over the Property, up to a maximum of $850,000,
will secure the fees and disbursements of the Monitor, its counsel, and the Applicants’ counsel.
Of that amount, $400,000 is sought in respect of the Initial Stay Period. The Applicants request
that the Administration Charge rank in priority to all other Encumbrances (as that term is defined

in the Initial Order) and charges.

155. The Applicants have relied upon each of the restructuring professionals that are the

beneficiaries of the Administration Charge in order to file this Application for CCAA protection and

144



47-

to develop a restructuring plan. Each of these professionals have contributed, and will continue
to contribute, significant value to the advancement of the CCAA proceeding and the completion

of a successful restructuring.

156. The Administration Charge is necessary to ensure that the Applicants have the continued
expertise, knowledge and participation of the restructuring professionals during this CCAA
proceeding. Each of the restructuring professionals who are the beneficiaries of the Administration

Charge have a discrete role in the restructuring of the Applicants.

157. The Applicants worked with the Proposed Monitor to estimate the proposed quantum of
the Administration Charge. Based on those discussions, the initial quantum of the Administration
Charge is fair and reasonable in the circumstances as it is commensurate with the expected

complexity of the Applicants’ Business and anticipated restructuring.

ii. Directors’ Charge

158. The proposed Initial Order requires the Applicants to indemnify their directors and officers
for the obligations and liabilities that they may incur in such capacity after the commencement of

the within proceedings, except for gross negligence or wilful misconduct.

159. The Applicants maintain director and officer insurance policies for their directors and
officers (the “D&O Policies”). However, it is not certain that those policies will provide adequate
coverage to the directors and officers under the circumstances. Obtaining additional coverage

during this CCAA proceeding would likely be prohibitively difficult and expensive, if at all possible.

160. | understand that the Applicants accrue certain amounts that constitute director liabilities
if unpaid, including HST remittances, payroll taxes and source deductions, as well as accrued
wages. While the Applicants have been paying such amounts in the normal course, HST is

accrued and paid either quarterly or monthly, payroll amounts for head office employees are
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accrued and paid bi-weekly, and payroll amounts for store employees are accrued and paid bi-
weekly, one week in arrears. Accordingly, the Applicants have determined that the ongoing post-
filing exposure for the directors is approximately three weeks of payroll obligations for store
employees and two weeks of payroll obligations for head office employees, including source
deduction remittances, and HST payable. That quantum does not account for any other potential
liabilities, including health and safety or environmental liability. The Initial Order expressly
provides that the Directors’ Charge does not secure any liability otherwise covered by the D&O

Policies.

161. | am concerned about my exposure as a current director and officer in the event the CCAA
proceeding is terminated while accrued amounts remain unpaid. | am advised by the other board
members and verily believe that they share the same concerns and would likely not remain in

office without adequate indemnity.

162. The Applicants’ current officers and directors have acquired significant knowledge of the
cannabis retail industry workings and are familiar with the Applicants’ Business. The Applicants
believe that their ability to restructure would be significantly impaired without the continuation of

their current board and management team.

163. | am advised by the Proposed Monitor that it supports the quantum and approval of the

Directors’ Charge.

E. KERP Charge

164. The success of the proposed restructuring is dependent on the involvement of certain key
employees who hold key positions in the Business, perform critical operations, and have deep
institutional knowledge that would be challenging to replace under the circumstances. The
Applicants have developed the KERP to incentivize the retention of key employees and

encourage their contributions to the restructuring process.
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165. The Applicants intend to seek approval of the KERP at the Comeback Hearing and will

file, on a confidential basis, details of the KERP in advance of the Comeback Hearing.

F. Ability to Pay Pre-Filing Amounts with Approval of Monitor

166. Because of the regulated nature of the Business, the Applicants acquire products and
services from a relatively small number of suppliers. The Applicants also work with key service
providers to host and maintain the Digital Platform. Timely payment of such suppliers, including
by way of continuing pre-authorized debits, is critical to ensure the continued operations of the

Business and to avoid any disruption to the Business or down-time for the Digital Platform.

167. As a result, the Applicants, in consultation with the Proposed Monitor, have reflected
payments of certain pre-filing amounts in the Cash Flow Projections, which the Applicants believe
are necessary to avoid disruption to the Business. The Applicants are seeking authorization to
pay certain pre-filing amounts to critical suppliers of the Applicants, with the consent of the Monitor
and in accordance with the terms of the DIP Term Sheet and the Cash Flow Projection (as defined
herein), up to maximum amount of $330,000 during the Initial Stay Period. The Applicants will
seek to increase the maximum amount that can be paid on the basis of pre-filing amounts to $1

million at the Comeback Hearing.

168. | understand that the Proposed Monitor is supportive of this relief.

G. Approval of Cash Management System

169. Given the nature and scale of the Applicants’ operations through the Cash Management
System, the continued use of the existing Cash Management System is required and appropriate
during this CCAA proceeding. | understand that the Proposed Monitor is also supportive of this

relief.
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H. SISP and Stalking Horse Agreement

075148

170. The Applicants continue to work with the Proposed Monitor and TS Investments to finalize

the SISP and Stalking Horse Agreement and intend to return at a later date to seek their approval.

171. | swear this affidavit in support of the Applicants’ relief pursuant to the CCAA and for no

other or improper purpose.

SWORN REMOTELY by Andrew Williams
stated as being located in the City of
Toronto in the Province of Ontario before
me at the City of Toronto, in the Province
of Ontario this 28" day of August, 2024, in
accordance with O. Reg 431/20,
Administering Oath or Declaration
Remotely.

%Wwa/m

A Williams

A Williams (Aug 28, 2024 08:10 EDT)

A Commissioner for taking Affidavits.
Name: Jessica Wuthmann

Andrew Williams
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THIS IS EXHIBIT “C” REFERRED TO IN THE
AFFIDAVIT OF ANDREW WILLIAMS SWORN REMOTELY BY ANDREW WILLIAMS STATED
AS BEING LOCATED IN THE CITY OF TORONTO BEFORE ME AT THE CITY OF
TORONTO, IN THE PROVINCE OF ONTARIO, THIS 21 DAY OF NOVEMBER 2024, IN
ACCORDANCE WITH O. REG 431/20, ADMINISTERING OATH OR DECLARATION
REMOTELY

A COMMISSIONER FOR TAKING AFFIDAVITS
JESSICA WUTHMANN
LSO# 72442W


lrivers
Jessica
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Court File No. CV-24-00726584-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 2675970 ONTARIO INC., 2733181
ONTARIO INC., 2385816 ALBERTA LTD., 2161907 ALBERTA
LTD., 2733182 ONTARIO INC., 2737503 ONTARIO INC,,
2826475 ONTARIO INC., 14284585 CANADA INC., 2197130
ALBERTA LTD., 2699078 ONTARIO INC., 2708540 ONTARIO
CORPORATION, 2734082 ONTARIO INC., TS WELLINGTON
INC., 2742591 ONTARIO INC., 2796279 ONTARIO INC,,
10006215 MANITOBA LTD., AND 80694 NEWFOUNDLAND &
LABRADOR INC.

AFFIDAVIT OF ANDREW WILLIAMS
(sworn September 3, 2024)
I, ANDREW WILLIAMS, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

1. | am the President of each of 2675970 Ontario Inc., 2733181 Ontario Inc., 2385816 Alberta
Ltd., 2161907 Alberta Ltd., 2733182 Ontario Inc., 2737503 Ontario Inc., 2826475 Ontario Inc.,
14284585 Canada Inc., 2197130 Alberta Ltd., 2699078 Ontario Inc., 2708540 Ontario
Corporation, 2734082 Ontario Inc., TS Wellington Inc., 2742591 Ontario Inc., 2796279 Ontario
Inc., 10006215 Manitoba Ltd., and 80694 Newfoundland & Labrador Inc. (each individually, an
“Applicant”, and collectively, the “Applicants”). Accordingly, | have personal knowledge of the
matters set out below except where | have obtained information from others. Where | have relied

on information from others, | state the source of such information and verily believe it to be true.
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I OVERVIEW

2. On August 28, 2024, the Ontario Superior Court of Justice (Commercial List) (the “Court”)
granted the Applicants’ application for an initial order (the “Initial Order”) under the Companies’
Creditors Arrangement Act (Canada) (the “CCAA”). A copy of the Initial Order is attached as
Exhibit “A” and a copy of the Endorsement of the Court regarding the Initial Order is attached

as Exhibit “B”.
3. The Initial Order, among other things:

(a) appointed Alvarez and Marsal Canada Inc. as monitor of the Applicants (in such

capacity, the “Monitor”);

(b) granted a stay of proceedings in favour of the Applicants until and including

September 6, 2024 (the “Stay Period”);

(© approved a DIP facility term sheet dated August 27, 2024 (the “DIP Term Sheet”),
pursuant to which the Applicants were authorized to receive an initial advance up

to $3.3 million from TS Investments Corp. (the “DIP Lender”);

(d) granted certain super-priority charges over all of the Applicants’ assets, properties
and undertakings (the “Property”) with the following order of priority amongst

them:

0] an administration charge in the maximum amount of $400,000 as security
for the payment of the professional fees and disbursements incurred and
to be incurred by the Monitor, counsel to the Monitor, and counsel to the

Applicants (the “Administration Charge”);
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(e)

(f)

9

(h)

(i)

(i) an interim financing charge in favour of the DIP Lender in the maximum
principal amount of $3.3 million plus interest, fees and costs as security for
the Applicants’ obligations under the DIP Term Sheet (the “DIP Lender’s
Charge”), which charge is to rank subordinate to the existing security held

by the Bank of Montreal (“BMO”); and

(iii) a charge in favour of the Applicants’ directors and officers in the maximum
amount of $2.25 million as security for the Applicants’ obligation to
indemnify them from obligations and liabilities they may incur as directors
or officers of the Applicants after the granting of the Initial Order, except for
gross negligence or willful misconduct (the “Directors’ Charge”), which

charge is to rank subordinate to the existing security held by BMO;

authorized the Applicants to pay certain pre-filing amounts to suppliers of the
Applicants, with the consent of the Monitor and in accordance with the terms of the
DIP Term Sheet and the Cash Flow Projection (as defined herein), up to the

maximum amount of $330,000;

extended the stay of proceedings to certain of the Applicants’ affiliates (the “Non-

Applicant Entities”);

authorized the Applicants to pay post-filing interest due to BMO;

authorized the Applicants to continue to use the Cash Management System (as

defined in the Initial Order); and

directed a Comeback Hearing to take place before the Court on September 6, 2024

at 8:30 a.m. (the “Comeback Hearing”).
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4. At the Comeback Hearing, the Applicants seek an amended and restated initial order (the

“ARIO”) that, among other things:

(@)

(b)

(c)

(d)

(€)

(f)

9

extends the Stay Period up to and including December 6, 2024;

increases the Administration Charge from $400,000 to $850,000;

authorizes the Applicants to increase the amounts which may be borrowed by the
Applicants under the DIP Term Sheet from $3.3 million to $8 million and
correspondingly increases the DIP Lender's Charge to the maximum principal

amount of $8 million plus interest, fees and costs;

increases the Directors’ Charge from $2.25 million to $3 million;

approves the key employee retention plan (the “KERP”) and grants a Court-
ordered priority charge against the Property of the Applicants as security for
payments under the KERP in the maximum amount of $218,500 (the “KERP

Charge”);

seals Schedule ‘A’ of the KERP attached as Confidential Exhibit “1” hereto; and

increases the quantum that the Applicants can pay to certain suppliers for pre-filing
expenses, with the consent of the Monitor and in accordance with the terms of the

DIP Term Sheet and the Cash Flow Projection (as defined herein).

. BACKGROUND OF THE CCAA PROCEEDING

5. In support of the Initial Order, | swore an affidavit dated August 28, 2024 (the “Initial

Affidavit”) which describes in detail, among other things, the Applicants’ business and financial

circumstances, the events leading up to the Applicants’ insolvency, and their need for relief under

153



Docusign Envelope ID: 196B4AB6-2623-4334-A10F-11148A0034E4 1 54

the CCAA to conduct an operational and financial restructuring. The Initial Affidavit is attached

(without exhibits) as Exhibit “C”.

6. As described in the Initial Affidavit, the Applicants own, operate, and franchise retall
dispensaries in Canada selling premium cannabis products and accessories directly to
consumers under the corporate banner “Tokyo Smoke”, as well as maintain an online platform for

direct-to-consumer cannabis sales and deliveries (the “Business”).

7. There are 61 operating corporate Tokyo Smoke retail locations and 29 franchised Tokyo
Smoke retail locations across Canada. The majority of the retail stores are located in Ontario, with

other locations in Saskatchewan, Manitoba, and Newfoundland and Labrador.

8. Tokyo Smoke was one of the first chain retailers formed following the legalization of
cannabis in Ontario in 2018. Conceived as an experiential retail concept, the Tokyo Smoke brand
was predicated on appealing to non-legacy cannabis customers with award-winning design in

desirable locations.

9. The Applicants began experiencing increasing deficits and cash flow pressures. As
detailed in the Initial Affidavit, the Applicants’ financial difficulties were attributable to a
combination of factors including changes in the licensing regime which devalued cannabis retall
licenses and saturated the market, challenges in the cannabis retail space as a result of the lack
of product differentiation and downward price pressure, burdensome real property lease terms at
underperforming retail stores, and increased operating costs due to the broader economic

environment.

10. As a result of the Applicants’ liquidity constraints, the Applicants initiated these CCAA
proceedings to allow the Applicants to access urgently needed financing in order to maintain the

Business as a going concern and afford the Applicants the breathing room and stability to
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undertake operational and financial restructuring initiatives that will support the long-term viability

of the Business.

11. The continuation of the CCAA proceeding with the granting of the ARIO is critical to the
ongoing operations and restructuring efforts of the Applicants. Without the ARIO and access to
further funding under the DIP Term Sheet, the Applicants will have no liquidity to continue
operations or to implement any operational solutions to resolve their financial issues. In such

circumstances, the Applicants would be forced to cease all operations.

12. A shutdown of operations would be detrimental to the Applicants’ stakeholders and
creditors as it would significantly deteriorate the value of the Business. The Applicants have few
hard assets and own no real estate. Most of the Applicants’ value lies in their cannabis licenses,
intellectual property, and goodwill in the Tokyo Smoke brand. As a result, creditor recovery is

maximized by enabling the Applicants to continue as a going concern.
Il OVERVIEW OF THE APPLICANTS’ ACTIVITIES SINCE THE INITIAL ORDER

13. Since the granting of the Initial Order, the Applicants, in close consultation and with the
assistance of the Monitor, have acted in good faith and with due diligence to stabilize their

Business and operations and consult with their stakeholders.
A. Initial Stakeholder Communications

14. Immediately after obtaining CCAA protection, the Applicants published a press release to
inform various stakeholders of the granting of the Initial Order. A copy of the press release is

attached as Exhibit “D”.

15. Shortly thereafter, individual targeted communications were also sent by the Applicants to

employees and most suppliers explaining the general nature of the Initial Order and the CCAA
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proceedings, the role of the Court and the Monitor, and the immediate implications of the Initial

Order for each particular stakeholder group.

16. In accordance with the Initial Order, | am informed by the Monitor that it has:

(@)

(b)

(€)

(d)

established a website at https://www.alvarezandmarsal.com/TokyoSmoke (the

“Monitor’s Website”) on which updates on the CCAA proceedings will be posted

periodically, together with all the Court materials filed in the CCAA proceedings;

established a dedicated email address (tokyosmoke@alvarezandmarsal.com) and

hotline to allow stakeholders to communicate directly with the Monitor in order to

address any questions or concerns in respect of the CCAA proceedings;

posted the Initial Order and the application materials on the Monitor’s Website; and

organized to publish a notice in the Globe and Mail (National Edition) containing

the information prescribed under the CCAA on September 4 and 11, 2024.

Operational Restructuring Efforts

17. Since the granting of the Initial Order, in an effort to preserve the Applicants’ liquidity during

the CCAA proceedings and decrease operational costs in the long-term, the Applicants have

started to close a number of retail stores.

18. As a result of the Applicants’ plan to close certain retail stores, they have disclaimed

certain agreements with no viable path to profitability with the consent of the Monitor. In particular,

the Applicants sent notices of disclaimer for:

(@)

23 leases for leased premises wherein the Applicants currently operate or

previously operated a retail store;
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(b) the lease for the Applicants’ head office located at 590 King Street West, Toronto,

Ontario;

(© four head leases for leased premises wherein franchisees operate a retail store

pursuant to a franchise agreement and sublease;
(d) six franchise agreements with franchisees; and

(e) one head lease for leased premises wherein a licensee operates a retail store
pursuant to a license agreement and sub-sublease. The license agreement was

terminated by the Applicants prior to the Initial Order.

19. On August 28, 2024, the Applicants also sent confirmatory disclaimers for seven leased
premises that were never built out or occupied by the Applicants (the “Vacant Premises”). Prior
to the Initial Order, the Applicants advised the respective landlords of the Vacant Premises that
the Applicants had repudiated the lease, abandoned the premises and that the landlords were
free to re-let the premises. As set out in Initial Affidavit, given that the Applicants were not in
possession of, occupying, or otherwise using in any manner, both prior to and following the time
of the Initial Order, the Applicants do not intend to pay any post-filing rent to the landlords of these
Vacant Premises during these CCAA proceedings. All other lease locations to which the
Applicants are otherwise in possession of and using the premises are being paid post-filing rent

in the ordinary course in accordance with the terms of the Initial Order.

20. As a result of the closure of some of the Applicants’ retail stores and in an effort to preserve
the Applicants’ liquidity during the CCAA proceedings, the Applicants terminated 102 employees,
thereby reducing their workforce to 372 employees. Of the employees terminated 94 employees
worked at retail stores and eight worked at the Applicants’ head office. None of the terminated

employees are subject to collective bargaining agreements.
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C. Development of the SISP and Negotiating the Stalking Horse Agreement

21. As discussed in the Initial Affidavit, a primary objective of these CCAA proceedings is to
conduct a Court-approved sale and investment solicitation process in order to implement a long-

term solution to the Applicants’ liquidity challenges and maximize value for their stakeholders.

22. To meet these objectives, the Applicants, in consultation with the Monitor, are working on
developing a sale and investment solicitation process (the “SISP”). The SISP is intended to widely
expose the Applicants’ Business and Property to the market and provide a structured and orderly
process for interested parties to perform due diligence and submit offers for a broad range of

potential transactions (including a sale or recapitalization).

23. The Applicants intend for the SISP to involve a stalking horse bid. Accordingly, the
Applicants are in the process of negotiating a share subscription agreement (the “Stalking Horse
Agreement”) between 2675970 Ontario Inc., as seller, and TS Investments (a related party), as

purchaser.

24, The Applicants anticipate seeking approval of the SISP and the Stalking Horse
Agreement, solely for the purpose of constituting a stalking horse bid under the SISP, next week

subject to Court availability.
D. Discussions with BMO

25. The Applicants and their counsel have engaged in discussions with the Applicants’ senior

secured creditor, BMO, to build consensus on a path forward in these CCAA proceedings.

26. As described in the Initial Affidavit, the Applicants are indebted to BMO in the approximate
amount of $38.3 million (the “BMO Debt”) under a credit agreement dated October 7, 2022

between BMO, as lender, and 2675970 Ontario Inc., as borrower, (as amended, restated,
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supplemented or otherwise modified from time to time, the “BMO Credit Agreement”). The BMO
Debt is secured over all of the assets and shares of the Applicants and Non-Applicant Entities

pursuant to various security documents (the “BMO Security”).

27. The discussions with BMO resulted in the negotiation of a forbearance agreement that
has been agreed to in principle between the Applicants and BMO (the “Forbearance
Agreement”) pursuant to which, inter alia, BMO agrees to forbear from exercising any and all
rights against the Applicants and the Non-Applicant Entities under the BMO Credit Agreement
until the earlier of: (a) December 6, 2024; (b) the date on which the stay of proceedings under the
CCAA is lifted or terminated; (c) the closing of a sale of similar transaction for all or substantially
all of the assets and Business; (d) the conversion of the CCAA proceedings into a proceeding
under the Bankruptcy and Insolvency Act; (e) the appointment of a receiver; or (f) the occurrence
of a Forbearance Terminating Event (as defined therein). The Forbearance Agreement is in the

process of being finalized.

28. | am advised by the Applicants’ counsel, Jessica Wuthmann, that the Monitor was
consulted during the negotiation of the Forbearance Agreement. | am also advised by Ms.
Wuthmann that, subject to the finalization and execution of the Forbearance Agreement, BMO is

supportive of the Applicants’ requested relief in the ARIO.
E. Discussions with the Landlords

29. The Applicants, the Monitor, and their respective counsel have engaged in discussions
with various of the landlords and their counsel to discuss the Applicants’ go-forward operational

plans and the CCAA proceedings.

30. Counsel for the landlords of 4 of the Vacant Premises have raised concerns as to whether

post-filing rent is required to be paid in respect of the Vacant Premises. Accordingly, counsel for
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the Applicants and the Monitor have engaged in discussions with counsel for these landlords. To
the extent the issues raised by the landlords cannot be resolved consensually amongst the
parties, the Applicants intend to schedule a hearing to resolve the issues raised by the landlords

of the Vacant Premises.
V. THE AMENDED AND RESTATED ORDER
A. Extension of the Stay Period

31. The Applicants are seeking to extend the Stay Period to and including December 6, 2024.
The extension of the Stay Period is necessary and appropriate in the circumstances to provide
the Applicants with the breathing room necessary to operate as a going concern, implement their
operational restructuring and to come back before this Court to approve and conduct a stalking

horse SISP.

32. As set out above, since the granting of the Initial Order, among other things, the Applicants
have engaged with several stakeholder groups, including various suppliers, their employees, and

landlords, and are in the process of developing the SISP in consultation with the Monitor.

33. The Applicants have also terminated employees and delivered disclaimer notices for

leases and franchise agreements with a view to preserving the Applicants’ liquidity.

34. Accordingly, the Applicants have acted, and are continuing to act in good faith and with

due diligence in these CCAA proceedings.

35. The cash flow statement referenced in the Initial Affidavit and attached as Appendix “C”
to the Pre-Filing Report of the Monitor dated August 27, 2024 (“Cash Flow Projection”) is

attached as Exhibit “E” to this affidavit. The Cash Flow Projection demonstrates that the
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Applicants have sufficient liquidity to operate through the proposed extension of the Stay Period

up to and including December 6, 2024.
36. The Applicants’ stakeholders will benefit from the extension of the Stay Period.

37. The Monitor and the DIP Lender are both supportive of the proposed extension of the Stay

Period.
B. Increased Administration Charge

38. The Applicants seek an increase in the Administration Charge from $400,000 to the
maximum amount of $850,000. The increased quantum of the Administration Charge corresponds
to the anticipated fees of the restructuring professionals during the extended Stay Period, which

is reflected in the Cash Flow Projection.

39. The ARIO proposes that, as in the Initial Order, the Administration Charge will rank in first

priority to all encumbrances and charges over the Applicants’ Property.

40. The Initial Affidavit sets out the evidentiary basis for the appropriateness and necessity of
the Administration Charge. Specifically, the Administration Charge will allow the Applicants to
have continuous access to critical accounting and legal advice during the Stay Period, including
to implement the SISP, effectively liaise with secured creditors and stakeholders, and assist in

restructuring initiatives.

41. | understand that the Monitor, the DIP Lender and BMO support the increased quantum

of the Administration Charge.
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C. Increased Amounts to DIP Facility and DIP Lender’s Charge

42. The initial permitted borrowings under the DIP Term Sheet, and the initial guantum of the
DIP Lender’s Charge granted in the Initial Order, were based on the needs of the Applicants for
the 10-day initial Stay Period. The Applicants seek to increase the permitted borrowings under
the DIP Term Sheet and the quantum of the DIP Lender’'s Charge from $3.3 million to $8 million

plus fees, costs and interest.

43. As set out in the Initial Affidavit, the Cash Flow Projection indicates that the Applicants
anticipate the need to draw up to $8 million under the DIP Term Sheet in order to maintain
operations and fund these CCAA proceedings. Accordingly, the increased borrowings under the
DIP Term Sheet are appropriate and necessary to permit the Applicants to operate their Business

in the normal course and fund the costs of the proposed SISP and this CCAA proceeding.

44, It is proposed that the DIP Lender’s Charge will be subordinated to the Administration
Charge and the BMO Security, but will rank ahead of the Directors’ Charge and the proposed

KERP Charge discussed below.

45, | understand the Monitor and BMO support the Applicants’ requested increase to their
permitted borrowings under the DIP Term Sheet and the corresponding increase to the DIP

Lender’s Charge.
D. Increased Directors’ Charge

46. The Applicants seek an increase in the Directors’ Charge from $2.25 million to the
maximum amount of $3 million. The ARIO proposes that, as in the Initial Order, the Directors’
Charge will rank subordinate to the Administration Charge, the BMO Security, and the DIP

Lender’s Charge.
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47. As described in the Initial Affidavit, the Applicants accrue certain amounts that constitute
director liabilities if unpaid, including HST remittances, payroll taxes and source deductions, as
well as accrued wages. While the Applicants have been paying such amounts in the normal
course, HST is accrued and paid either quarterly or monthly, and payroll amounts for head office

employees are accrued and paid bi-weekly.

48. As a director and officer, | am concerned about my exposure as a director and officer in
the event the CCAA proceeding is terminated while accrued amounts remain unpaid. | understand
from the other directors and officers that they are similarly concerned about their exposure.
Accordingly, | verily believe that the Applicants’ directors and officers would likely not remain in

office without adequate indemnity.

49, A loss of the Applicants’ directors and officers would significantly impair the Applicants’
Business and ability to restructure in the CCAA proceeding. Specifically, the Applicants’ current
directors and officers have acquired irreplaceable knowledge of the Applicants’ Business and the

cannabis retail industry.

50. | am advised by the Monitor that it supports the quantum and approval of the Directors’

Charge.
E. KERP and KERP Charge

51. As referenced in the Initial Affidavit, the Applicants have certain key employees who are
critical to the Applicants’ Business (the “Key Employees”). The Key Employees are certain

employees who work at the Applicants’ head office and act as managers, directors, and vice
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presidents to various critical parts of the Business including merchandising, accounting, legal and

operations.

52. Stability is paramount in these CCAA proceedings. Accordingly, the loss of any of the Key
Employees would have a material adverse effect on both the Applicants’ operations and the

success of the restructuring process.

53. To address these risks and encourage the continued participation of the Key Employees
during these CCAA proceedings, the Applicants, in consultation with the Monitor, have developed

the KERP.

54, Pursuant to the terms of KERP, the Key Employees will receive a bonus payment at the
earlier of: (i) the completion of a Court-approved transaction pursuant to the SISP; or (ii) the
Court’s approval of a plan of arrangement in these CCAA proceedings. A copy of the KERP,
without Schedule “A” identifying the beneficiaries of the KERP, is attached as Exhibit “F”. | attach

a copy of Schedule ‘A’ to the KERP as Confidential Exhibit “1”.

55. Employees forfeit their entittement to their KERP payment if, among other things, they
resign or retire, do not continue to perform their roles and responsibilities, do not meet
performance expectations, or involuntarily separate for any reason, prior to the completion of a
transaction pursuant to the SISP or the Court approval of a plan of arrangement in the CCAA

proceedings.

56. The maximum aggregate amount payable under the KERP is $218,500. The payments
contemplated in the KERP range from approximately 6.98% to 15.11% of the applicable

employee’s salary.

57. The proposed ARIO provides for the granting of the KERP Charge in the maximum amount

of $218,500 to secure the obligations of the Applicants to the Key Employees under the KERP. It
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is proposed that the KERP Charge will rank subordinate to all the other charges and the BMO

Security.

58. Given the uncertainty facing the Applicants’ employees, | believe that the KERP and KERP

Charge is a fair and just solution for the retention of Key Employees of the Applicants.

59. If the KERP were not approved, | believe it is likely that the Key Employees will consider
other employment options. Finding qualified individuals to replace them would be disruptive,
difficult and time consuming, particularly given the Key Employees’ institutional knowledge related
to the Applicants’ Business. | also believe that the Key Employees will be critical to maintaining
the Applicants’ ongoing operations and to assist with the conduct of the SISP, as certain Key

Employees will be required in connection with any third party’s due diligence during the SISP.

60. I understand both the Monitor and the DIP Lender are both supportive of the proposed

KERP and KERP Charge.

61. The Applicants are also seeking to seal Schedule ‘A’ to the KERP, which is attached as
Confidential Exhibit “1” hereto, as it reveals individually identifiable information, including
among other things, compensation information. Disclosure of such sensitive personal and
compensation information may cause harm to the Key Employees in the KERP and to the
Applicants, and the protection of such information is an important commercial and privacy interest

that should be protected. The Monitor is supportive of the sealing of the unredacted KERP.

62. Separate from the KERP, the Cash Flow Projection also includes certain amounts payable
to employees pursuant to the short term and long-term incentive plans that form part of the
employees’ compensation (“STIP/LTIP”). A total of $581,668.02 will be paid by the Applicants in
STIP/LTIP payments to current employees, which amount is comprised of $355,773.56 for certain

head office employees, $123,349.32 for certain employees working at corporate retail stores, and



Docusign Envelope ID: 196B4AB6-2623-4334-A10F-11148A0034E4 1 66

-17-

$102,545.14 for certain management personnel. Pursuant to the applicable and ongoing
employment agreements, the Applicants intend to make such payments in the normal course on
September 13, 2024 and no later than September 30, 2024. The STIP/LTIP payments are not
part of the KERP payments or KERP Charge as they constitute a portion of the employees’ earned
compensation in the normal course which would be payable to any employees that are currently

employed as at the payment date.

F. Proposed Ranking of the Court-Ordered Charges

63. The proposed ARIO provides that the charges, as amongst them, shall be as follows:
First — Administration Charge (to the maximum amount of $850,000);

Second — DIP Lender's Charge (to the maximum principal amount of $8 million plus

interest, fees, and costs);
Third — Directors’ Charge (to the maximum amount of $3 million); and
Fourth — KERP Charge (to the maximum amount of $218,500).

64. The DIP Lender's Charge, Directors' Charge, and KERP Charge are proposed to rank
subordinate to BMO’s Security. Only the Administration Charge is proposed to rank in priority to

BMO’s Security.
G. Payment of Pre-Filing Amounts

65. In the Initial Order, the Applicants are permitted to pay, with the consent of the Monitor
and in accordance with the terms of the DIP Term Sheet and the Cash Flow Projection, up to a
maximum amount of $330,000 to certain suppliers for pre-filing expenses. In the ARIO, the

Applicants seek to remove the cap of $330,000.
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66. As stated in the Initial Affidavit, because of the regulated nature of the Business, the
Applicants acquire products and services from a relatively small number of suppliers. Timely
payment of such suppliers is critical to ensure the continued operations of the Business and to
avoid any disruption to the Business or down-time for the digital platform operated by the

Applicants.
67. | understand that the Monitor, the DIP Lender, and BMO are supportive of this relief.
V. CONCLUSION

68. For the reasons set out above, | believe that it is in the interests of the Applicants and their
stakeholders that this Court grant the relief requested in accordance with the terms of the
proposed ARIO. Following the Comeback Hearing, the Applicants intend to return before the

Court to approve the SISP.

69. | swear this affidavit in support of the Applicants’ motion pursuant to the CCAA and for no

other or improper purpose.

SWORN REMOTELY by Andrew Williams
stated as being located in the City of
Toronto in the Province of Ontario before
me at the City of Toronto, in the Province
of Ontario this 3" day of September, 2024,
in accordance with O. Reg 431/20,
Administering Oath or  Declaration
Remotely.

Nt N e N N N N N N N N

DocuSigned by: DocuSigned by:
@wsim (Ductlumanin @Mwﬂ (0ilLims
3A2B52A947404F3... OF1870E63F1941C...

A Commissioner for taking Affidavits. Andrew Williams
Name: Jessica Wuthmann
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THIS IS EXHIBIT “D” REFERRED TO IN THE
AFFIDAVIT OF ANDREW WILLIAMS SWORN REMOTELY BY ANDREW WILLIAMS STATED
AS BEING LOCATED IN THE CITY OF TORONTO BEFORE ME AT THE CITY OF
TORONTO, IN THE PROVINCE OF ONTARIO, THIS 21 DAY OF NOVEMBER 2024, IN
ACCORDANCE WITH O. REG 431/20, ADMINISTERING OATH OR DECLARATION
REMOTELY

A COMMISSIONER FOR TAKING AFFIDAVITS
JESSICA WUTHMANN
LSO# 72442W


lrivers
Jessica


Court File No. CV-24-00726584-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE ) WEDNESDAY, THE 18™

)
JUSTICE CAVANAGH ) DAY OF SEPTEMBER, 2024

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 2675970 ONTARIO INC., 2733181
ONTARIO INC., 2385816 ALBERTA LTD., 2161907 ALBERTA
LTD., 2733182 ONTARIO INC., 2737503 ONTARIO INC., 2826475
ONTARIO INC., 14284585 CANADA INC., 2197130 ALBERTA
LTD., 2699078 ONTARIO INC., 2708540 ONTARIO
CORPORATION, 2734082 ONTARIO INC., TS WELLINGTON
INC., 2742591 ONTARIO INC., 2796279 ONTARIO INC,,
10006215 MANITOBA LTD., AND 80694 NEWFOUNDLAND &
LABRADOR INC. (individually, an “Applicant” and collectively,
the "Applicants")

FURTHER AMENDED AND RESTATED INITIAL ORDER

THIS MOTION, made by the Applicants, for an order amending and restating the initial
order of Justice Cavanagh issued on August 28, 2024 (the “Initial Filing Date”) pursuant to the
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") was

heard this day by judicial videoconference.

ON READING the affidavits of Andrew Williams sworn August 28, 2024 (the “Initial
Williams Affidavit®’), September 3, 2024 (the “Second Williams Affidavit”’) and the Exhibits
thereto, and September 12, 2024 (the “Third Williams Affidavit’) and the Exhibits thereto and
the pre-filing report of Alvarez & Marsal Canada Inc. (“A&M”), in its capacity as proposed monitor
of the Applicants, dated August 27, 2024, the first report of A&M in its capacity as monitor (in such
capacity, the “Monitor”) dated September 4, 2024 and the second report of the Monitor dated
September 16, 2024 and on being advised that the secured creditors who are likely to be affected

by the charges created herein were given notice, and on hearing the submissions of counsel for

169



the Applicants, counsel for the Monitor, counsel to Bank of Montreal (“BMO”), the Applicants’
senior secured lender, counsel for TS Investments Corp. (the “DIP Lender”) and such other
counsel as were present as listed on the Counsel Slip, no one appearing for any other person
although duly served as appears from the affidavits of service of Jared Rosenbaum sworn
September 4, 2024, Julie Mah sworn September 5, 2024 and Julie Mah sworn September 13,
2024, as filed,

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record is hereby abridged and validated so that this Motion is properly returnable today and

hereby dispenses with further service thereof.
APPLICATION

2. THIS COURT ORDERS that each of the Applicants is a company to which the CCAA

applies.
PLAN OF ARRANGEMENT

3. THIS COURT ORDERS that the Applicants shall have the authority to file and may, subject
to further order of this Court, file with this Court a plan of compromise or arrangement (hereinafter

referred to as the "Plan”).
POSSESSION OF PROPERTY AND OPERATIONS

4. THIS COURT ORDERS that the Applicants shall remain in possession and control of their
respective current and future assets, undertakings and properties of every nature and kind
whatsoever, and wherever situate including all proceeds thereof (the "Property"). Subject to
further Order of this Court, the Applicants shall continue to carry on business in a manner
consistent with the preservation of their business (the "Business") and Property. The Applicants
are authorized and empowered to continue to retain and employ their employees, consultants,
contractors, agents, experts, accountants, counsel and such other persons (collectively
"Assistants") currently retained or employed by them, with liberty, subject to the terms of the
Definitive Documents (as hereinafter defined), to retain such further Assistants as they deem
reasonably necessary or desirable in the ordinary course of business or for the carrying out of the

terms of this Order.
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5. THIS COURT ORDERS that the Applicants shall be entitled to continue to utilize the
central cash management system currently in place as described in the Initial Williams Affidavit
or, with the consent of the Monitor and the DIP Lender, replace it with another substantially similar
central cash management system (the "Cash Management System") and that any present or
future bank providing the Cash Management System shall not be under any obligation whatsoever
to inquire into the propriety, validity or legality of any transfer, payment, collection or other action
taken under the Cash Management System, or as to the use or application by the Applicants of
funds transferred, paid, collected or otherwise dealt with in the Cash Management System, shall
be entitled to provide the Cash Management System without any liability in respect thereof to any
Person(s) (as hereinafter defined) other than the Applicants, pursuant to the terms of the
documentation applicable to the Cash Management System, and shall be, in its capacity as
provider of the Cash Management System, an unaffected creditor under the Plan with regard to
any claims or expenses it may suffer or incur in connection with the provision of the Cash

Management System.

6. THIS COURT ORDERS that the Applicants, subject to terms of the Definitive Documents,
shall be entitled but not required to pay the following expenses whether incurred prior to, on or

after the Initial Filing Date:

(a) all outstanding and future wages, salaries, employee and pension benefits,
vacation pay and other employee related expenses payable on or after the Initial
Filing Date, in each case incurred in the ordinary course of business and consistent

with existing compensation policies and arrangements;

(b) the fees and disbursements of any Assistants retained or employed by the
Applicants in respect of these proceedings, at their standard rates and charges;

and

(c) with the consent of the Monitor, amounts owing for goods or services actually
supplied to the Applicants prior to the Initial Filing Date if, in the opinion of the
Applicants following consultation with the Monitor, such payment is necessary or

desirable during these proceedings.

7. THIS COURT ORDERS that, except as otherwise provided to the contrary herein and
subject to the terms of the Definitive Documents, the Applicants shall be entitled but not required

to pay all reasonable expenses incurred by the Applicants in carrying on the Business in the
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ordinary course after the Initial Filing Date, and in carrying out the provisions of this Order, which

expenses shall include, without limitation:

(@)

(b)

all expenses and capital expenditures reasonably necessary for the preservation
of the Property or the Business including, without limitation, payments on account
of insurance (including directors and officers insurance), maintenance and security

services; and

payment for goods or services actually supplied to the Applicants on or following

the Initial Filing Date.

8. THIS COURT ORDERS that the Applicants shall remit, in accordance with legal

requirements, or pay:

(a)

(b)

(c)

any statutory deemed trust amounts in favour of the Crown in right of Canada or
of any Province thereof or any other taxation authority which are required to be
deducted from employees' wages, including, without limitation, amounts in respect

of (i) employment insurance, (ii) Canada Pension Plan, and (iii) income taxes;

all goods and services or other applicable sales taxes (collectively, "Sales Taxes")
required to be remitted by the Applicants in connection with the sale of goods and
services by the Applicants, but only where such Sales Taxes are accrued or
collected after the Initial Filing Date, or where such Sales Taxes were accrued or
collected prior to the Initial Filing Date but not required to be remitted until on or

after the Initial Filing Date; and

any amount payable to the Crown in right of Canada or of any Province thereof or
any political subdivision thereof or any other taxation authority in respect of
municipal realty, municipal business or other taxes, assessments or levies of any
nature or kind which are entitled at law to be paid in priority to claims of secured
creditors and which are attributable to or in respect of the carrying on of the

Business by the Applicants.

9. THIS COURT ORDERS that until a real property lease is disclaimed in accordance with

the CCAA, the Applicants shall pay all amounts constituting rent or payable as rent under real

property leases (including common area maintenance charges, utilities and realty taxes and any

other amounts payable to the landlord under the lease) or as otherwise may be negotiated
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between the applicable Applicant and the landlord from time to time ("Rent"), for the period
commencing from and including the Initial Filing Date, twice-monthly in equal payments on the
first and fifteenth day of each month, in advance (but not in arrears). On the date of the first of
such payments, any Rent relating to the period commencing from and including the Initial Filing

Date shall also be paid.

10. THIS COURT ORDERS that, except as specifically permitted herein, the Applicants are
hereby directed, until further Order of this Court: (a) to make no payments of principal, interest
thereon or otherwise on account of amounts owing by the Applicants to any of their creditors as
of this date other than interest and expenses due and payable to BMO under the BMO Credit
Agreement (as defined in the Initial Williams Affidavit); (b) to grant no security interests, trust,
liens, charges or encumbrances upon or in respect of any of their Property; and (c) to not grant
credit or incur liabilities except in the ordinary course of the Business. Notwithstanding the

foregoing, the Applicants shall be entitled to continue to operate the Cash Management System.
RESTRUCTURING

11. THIS COURT ORDERS that each of the Applicants shall, subject to such requirements as
are imposed by the CCAA, and subject to the terms of the Definitive Documents, have the right

to:

(a) permanently or temporarily cease, downsize or shut down any of their business or
operations and to dispose of redundant or non-material assets outside of the
ordinary course of business not exceeding $250,000 in any one transaction or
$1,000,000 in the aggregate, provided that, with respect to any leased premises,
the debtors may, subject to paragraphs 12 and 13 herein, vacate, abandon or quit
the whole, but not part of any leased premises and may permanently, but not

temporarily cease, downsize or shut down,

(b) terminate the employment of such of their employees or temporarily lay off such of

their employees as they deem appropriate, and

(c) pursue all avenues of restructuring of their Business and Property, in whole or part,
subject to prior approval of this Court being obtained before any material

refinancing,
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all of the foregoing to permit the Applicants to proceed with an orderly restructuring of the

Business (the “Restructuring”).

12. THIS COURT ORDERS that the Applicants shall provide each of the relevant landlords
with notice of the Applicants’ intention to remove any fixtures from any leased premises at least
seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled to
have a representative present in the leased premises to observe such removal and, if the landlord
disputes the Applicants’ entitlement to remove any such fixture under the provisions of the lease,
such fixture shall remain on the premises and shall be dealt with as agreed between any
applicable secured creditors, such landlord and the Applicants, or by further Order of this Court
upon application by the Applicants on at least two (2) days notice to such landlord and any such
secured creditors. If the Applicants disclaim the lease governing such leased premises in
accordance with Section 32 of the CCAA, they shall not be required to pay Rent under such lease
pending resolution of any such dispute (other than Rent payable for the notice period provided for
in Section 32(5) of the CCAA), and the disclaimer of the lease shall be without prejudice to the

Applicants’ claim to the fixtures in dispute.

13. THIS COURT ORDERS that if a notice of disclaimer is delivered pursuant to Section 32
of the CCAA, then (a) during the notice period prior to the effective time of the disclaimer, the
landlord may show the affected leased premises to prospective tenants during normal business
hours, on giving the Applicants and the Monitor 24 hours' prior written notice, and (b) at the
effective time of the disclaimer, the relevant landlord shall be entitled to take possession of any
such leased premises without waiver of or prejudice to any claims or rights such landlord may
have against the Applicants in respect of such lease or leased premises, provided that nothing
herein shall relieve such landlord of its obligation to mitigate any damages claimed in connection

therewith.
NO PROCEEDINGS AGAINST THE APPLICANTS OR THE PROPERTY

14. THIS COURT ORDERS that until and including December 6, 2024, or such later date as
this Court may order (the "Stay Period"), no proceeding or enforcement process in any court or
tribunal (each, a "Proceeding") shall be commenced or continued against or in respect of the
Applicants or the Monitor, or their respective employees and representatives acting in such
capacities, or affecting their Business or their Property, except with the written consent of the

Applicants and the Monitor, or with leave of this Court, and any and all Proceedings currently
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under way against or in respect of the Applicants or affecting their Business or their Property are

hereby stayed and suspended pending further Order of this Court.
NO PROCEEDINGS AGAINST THE NON-APPLICANT ENTITIES

15. THIS COURT ORDERS that during the Stay Period, no Proceeding shall be commenced
or continued against or in respect of the TS-IP Holdings Ltd., TS Programs Ltd, 1000451353
Ontario Inc., and 1000451354 Ontario Inc. (collectively, the “Non-Applicant Entities”) or their
respective employees and representatives acting in such capacities, or affecting their business
or their property, except with the written consent of the Non-Applicant Entities and the Monitor, or
with leave of this Court, and any and all Proceedings currently under way against or in respect of
the Non-Applicant Entities or affecting their business or their property are hereby stayed and

suspended pending further Order of this Court.
NO EXERCISE OF RIGHTS OR REMEDIES

16. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any
individual, firm, corporation, governmental body or agency, or any other entities (all of the
foregoing, collectively being "Persons" and each being a "Person") against or in respect of the
Applicants, the Monitor, or the Non-Applicant Entities, or affecting the Business or the Property,
are hereby stayed and suspended except with the written consent of the Applicants and the
Monitor, or leave of this Court, provided that nothing in this Order shall (i) empower the Applicants
and the Non-Applicant Entities to carry on any business which they are not lawfully entitled to
carry on, (ii) affect such investigations, actions, suits or proceedings by a regulatory body as are
permitted by Section 11.1 of the CCAA, (iii) prevent the filing of any registration to preserve or

perfect a security interest, or (iv) prevent the registration of a claim for lien.
NO INTERFERENCE WITH RIGHTS

17. THIS COURT ORDERS that during the Stay Period, no Person shall discontinue,
suspend, fail to honour, alter, interfere with, repudiate, rescind, terminate or cease to perform any
right, renewal right, contract, agreement, lease, sublease, licence, authorization or permit in
favour of or held by any of the Applicants, except with the written consent of the Applicants and

the Monitor, or leave of this Court.
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NO PRE-FILING VS POST-FILING SET-OFF

18. THIS COURT ORDERS that, no Person shall be entitled to set off any amounts that: (a)
are or may become due to the Applicants in respect of obligations arising prior to the Initial Filing
Date with any amounts that are or may become due from the Applicants in respect of obligations
arising on or after the Initial Filing Date; or (b) are or may become due from the Applicants in
respect of obligations arising prior to the Initial Filing Date with any amounts that are or may
become due to the Applicants in respect of obligations arising on or after the Initial Filing Date, in

each case without the consent of the Applicants and the Monitor, or leave of this Court.
CONTINUATION OF SERVICES

19. THIS COURT ORDERS that during the Stay Period, all Persons having oral or written
agreements with the Applicants or statutory or regulatory mandates for the supply of goods and/or
services, including without limitation all computer software, communication and other data
services, centralized banking services, payroll services, insurance, transportation services,
security services, utility or other services to the Business or the Applicants, are hereby restrained
until further Order of this Court from discontinuing, altering, interfering with, suspending or
terminating the supply of such goods or services as may be required by the Applicants, and that
the Applicants shall be entitled to the continued use of their current premises, telephone numbers,
facsimile numbers, internet addresses and domain names, provided in each case that the normal
prices or charges for all such goods or services received after the Initial Filing Date are paid by
the Applicants in accordance with normal payment practices of the Applicants or such other
practices as may be agreed upon by the supplier or service provider and each of the Applicants

and the Monitor, or as may be ordered by this Court.
NON-DEROGATION OF RIGHTS

20. THIS COURT ORDERS that, notwithstanding anything else in this Order, no Person shall
be prohibited from requiring immediate payment for goods, services, use of leased or licensed
property or other valuable consideration provided on or after the Initial Filing Date, nor shall any
Person be under any obligation on or after the Initial Filing Date to advance or re-advance any
monies or otherwise extend any credit to the Applicants. Nothing in this Order shall derogate

from the rights conferred and obligations imposed by the CCAA.
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PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

21. THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued against any
of the former, current or future directors or officers of any of the Applicants with respect to any
claim against the directors or officers that arose before the Initial Filing Date and that relates to
any obligations of the Applicants whereby the directors or officers are alleged under any law to
be liable in their capacity as directors or officers for the payment or performance of such

obligations.
DIRECTORS’ AND OFFICERS’ INDEMNIFICATION AND CHARGE

22. THIS COURT ORDERS that the Applicants shall indemnify their directors and officers
against obligations and liabilities that they may incur as directors or officers of any of the
Applicants after the commencement of the within proceedings, except to the extent that, with
respect to any officer or director, the obligation or liability was incurred as a result of the director's

or officer's gross negligence or wilful misconduct.

23. THIS COURT ORDERS that the directors and officers of the Applicants shall be entitled
to the benefit of and are hereby granted a charge (the "Directors’ Charge") on the Property,
which charge shall not exceed an aggregate amount of $3 million, as security for the indemnity
provided in paragraph 22 of this Order. The Directors’ Charge shall have the priority set out in
paragraphs 44 and 46 herein.

24, THIS COURT ORDERS that, notwithstanding any language in any applicable insurance
policy to the contrary, (a) no insurer shall be entitled to be subrogated to or claim the benefit of
the Directors' Charge, and (b) the Applicants’ directors and officers shall only be entitled to the
benefit of the Directors' Charge to the extent that they do not have coverage under any directors'
and officers' insurance policy, or to the extent that such coverage is insufficient to pay amounts

indemnified in accordance with paragraph 22 of this Order.
APPOINTMENT OF MONITOR

25. THIS COURT ORDERS that A&M is as of the Initial Filing Date appointed pursuant to the
CCAA as the Monitor, an officer of this Court, to monitor the business and financial affairs of the
Applicants with the powers and obligations set out in the CCAA or set forth herein and that the

Applicants and their shareholders, officers, directors, and Assistants shall advise the Monitor of
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all material steps taken by the Applicants pursuant to this Order, and shall co-operate fully with

the Monitor in the exercise of its powers and discharge of its obligations and provide the Monitor

with the assistance that is necessary to enable the Monitor to adequately carry out the Monitor's

functions.

26. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and obligations

under the CCAA, is hereby directed and empowered to:

(a)

(b)

(e)

(9)

monitor the Applicants’ receipts and disbursements and the Applicants’
compliance with the Cash Flow Projections (as defined in the DIP Term Sheet (as
hereinafter defined)), including the management and deployment/use of funds

advanced by the DIP Lender to the Applicants under the Definitive Documents;

report to this Court at such times and intervals as the Monitor may deem
appropriate with respect to matters relating to the Property, the Business, and such

other matters as may be relevant to the proceedings herein;

assist the Applicants, to the extent required by the Applicants, in their
dissemination, to the DIP Lender and its counsel, on a timely basis of financial and
other information as agreed to between the Applicants and the DIP Lender which
may be used in these proceedings, including reporting on a basis to be agreed

with the DIP Lender or as required pursuant to the Definitive Documents;

advise the Applicants in their preparation of the Applicants’ cash flow statements
and reporting required by the DIP Lender, which information shall be reviewed with
the Monitor and delivered to the DIP Lender and its counsel on a periodic basis,
as agreed to by the DIP Lender or as required pursuant to the Definitive

Documents;

advise the Applicants in their development of the Plan and any amendments to the

Plan;

assist the Applicants, to the extent required by the Applicants, with the holding and

administering of creditors’ meetings for voting on the Plan;

have full and complete access to the Property, including the premises, books,

records, data, including data in electronic form, and other financial documents of
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the Applicants, to the extent that is necessary to adequately assess the Applicants’

business and financial affairs or to perform its duties arising under this Order;

(h) be at liberty to engage independent legal counsel or such other persons as the
Monitor deems necessary or advisable respecting the exercise of its powers and

performance of its obligations under this Order; and

(i) perform such other duties as are required by this Order or by this Court from time

to time.

27. THIS COURT ORDERS that the Monitor shall not occupy, take control, care, charge,
possession or management (collectively, “Possession”) of (or be deemed to take Possession of)
or exercise any rights of control over any activities in respect of the Property or any assets,
properties or undertakings of any of the Applicants’, or the direct or indirect subsidiaries or
affiliates of any of the Applicants for which a permit or license is issued or required pursuant to
any provision of any federal, provincial, or other law respecting, among other things, the
manufacturing, possession, processing, and distribution of cannabis or cannabis products
including, without limitation under the Cannabis Act, S.C. 2018, c. 16, as amended, the Controlled
Drugs and Substances Act, S.C. 1996, c. 19, as amended, the Criminal Code, R.S.C. 1985, c. C-
46, as amended, the Excise Act, 2001, S.C. 2002, c. 22, as amended, the Ontario Cannabis
Licence Act, 2018, S.0. 2018, c. 12, Sched. 2, as amended, the Ontario Cannabis Control Act,
2017, S.0. 2017, c. 26, Sched. 1, as amended, the Ontario Cannabis Retail Corporation Act, S.O.
2017, c. 26, Sched. 2, as amended, The Cannabis Control (Saskatchewan) Act, S.S. 2018, c. C-
2.111, as amended, The Cannabis Control (Saskatchewan) Regulations, RRS, c. C-2.111 Reg 1,
as amended, the Manitoba The Liquor, Gaming and Cannabis Control Act, C.C.S.M. c. L153, as
amended, the Manitoba Cannabis Regulation, M.R. 120/2018, as amended, the Newfoundland
and Labrador Cannabis Control Act, S.N. 2018, c. C-4.1, as amended, the Newfoundland and
Labrador Cannabis Control Regulations, Nfld. Reg. 93/18, as amended, the Newfoundland and
Labrador Cannabis Licensing and Operations Regulations, Nfld. Reg. 94/18.or other such
applicable federal, provincial or other legislation or regulations (collectively, the “Cannabis
Legislation”), and shall take no part whatsoever in the management or supervision of the
management of the Business and shall not, by fulfilling its obligations hereunder, be deemed to
have taken or maintained possession or control of the Business or Property, or any part thereof

within the meaning of any Cannabis Legislation or otherwise. For clarity, nothing in this Order
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shall be construed as resulting in the Monitor being an employer or successor employer within

the meaning of any statute, regulation or rule of law or equity, for any purpose whatsoever.

28. THIS COURT ORDERS that nothing herein contained shall require the Monitor to take
Possession of any of the Property that might be environmentally contaminated, might be a
pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of
a substance contrary to any federal, provincial or other law respecting the protection,
conservation, enhancement, remediation or rehabilitation of the environment or relating to the
disposal of waste or other contamination including, without limitation, the Canadian Environmental
Protection Act, the Ontario Environmental Protection Act, the Ontario Water Resources Act, or
the Ontario Occupational Health and Safety Act and regulations thereunder (the "Environmental
Legislation"), provided however that nothing herein shall exempt the Monitor from any duty to
report or make disclosure imposed by applicable Environmental Legislation. The Monitor shall
not, as a result of this Order or anything done in pursuance of the Monitor's duties and powers
under this Order, be deemed to be in Possession of any of the Property within the meaning of any

Environmental Legislation, unless it is actually in Possession.

29. THIS COURT ORDERS that the Monitor shall provide any creditor of the Applicants,
including BMO, and the DIP Lender with information provided by the Applicants in response to
reasonable requests for information made in writing by such creditor addressed to the Monitor.
The Monitor shall not have any responsibility or liability with respect to the information
disseminated by it pursuant to this paragraph. In the case of information that the Monitor has been
advised by the Applicants is confidential, the Monitor shall not provide such information to
creditors unless otherwise directed by this Court or on such terms as the Monitor and the

Applicants may agree.

30. THIS COURT ORDERS that, in addition to the rights and protections afforded to the
Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or
obligation as aresult of its appointment or the carrying out of the provisions of this Order, including
under any Cannabis Legislation, save and except for any gross negligence or wilful misconduct
on its part. Nothing in this Order shall derogate from the protections afforded the Monitor by the

CCAA or any applicable legislation.

31. THIS COURT ORDERS that the Monitor, counsel to the Monitor and counsel to the

Applicants shall be paid their reasonable fees and disbursements (including pre-filing fees and
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disbursements), in each case at their standard rates and charges, by the Applicants as part of the
costs of these proceedings, whether incurred prior to, on, or subsequent to the Initial Filing Date.
The Applicants are hereby authorized and directed to pay the accounts of the Monitor, counsel
for the Monitor and counsel for the Applicants on a weekly basis or as otherwise agreed among

the parties.

32. THIS COURT ORDERS that the Monitor and its legal counsel shall pass their accounts
from time to time, and for this purpose the accounts of the Monitor and its legal counsel are hereby

referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

33. THIS COURT ORDERS that the Monitor, counsel to the Monitor, and the Applicants’
counsel shall be entitled to the benefit of and are hereby granted a charge (the "Administration
Charge") on the Property, which charge shall not exceed an aggregate amount of $850,000, as
security for their professional fees and disbursements incurred at their standard rates and
charges, both before and after the making of this Order in respect of these proceedings. The

Administration Charge shall have the priority set out in paragraphs 44 and 46 hereof.
DIP FINANCING

34. THIS COURT ORDERS that the Applicants are hereby authorized and empowered to
obtain and borrow, on a joint and several basis, under the DIP Facility Term Sheet dated as of
August 27, 2024 and attached to the Initial Williams Affidavit as Exhibit “BB”, among the
Applicants as borrowers, and the DIP Lender, as lender (as may be amended, restated,
supplemented and/or modified from time to time, the “DIP Term Sheet”), in order to finance the
Applicants’ working capital requirements, other general corporate purposes, accrued interest,
expenses, and capital expenditures, all in accordance with the Definitive Documents, provided
that borrowings under the DIP Term Sheet shall not exceed $8 million plus interest, fees and

expenses, unless permitted by further Order of this Court (the “DIP Facility”).

35. THIS COURT ORDERS that the DIP Facility shall be on the terms and subject to the

conditions set forth in the DIP Term Sheet and the other Definitive Documents.

36. THIS COURT ORDERS that the Applicants are hereby authorized and empowered to
execute and deliver such credit agreements, mortgages, charges, hypothecs and security
documents, guarantees and other definitive documents (as may be amended, restated,

supplemented and/or modified from time to time, and collectively with the DIP Term Sheet, the
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"Definitive Documents"), as are contemplated by the DIP Term Sheet or as may be reasonably
required by the DIP Lender pursuant to the terms thereof, and the Applicants are hereby
authorized and directed to pay and perform all of their indebtedness, interest, fees, expenses,
liabilities and obligations to the DIP Lender under and pursuant to the DIP Term Sheet and the
other Definitive Documents (collectively, the “DIP Obligations”) as and when the same become

due and are to be performed, notwithstanding any other provision of this Order.

37. THIS COURT ORDERS that the DIP Lender shall be entitled to the benefit of and is hereby
granted a charge (the "DIP Lender’s Charge") on the Property as security for any and all DIP
Obligations. The DIP Lender's Charge shall not secure an obligation that exists before the Initial
Filing Date. The DIP Lender's Charge shall have the priority set out in paragraphs 44 and 46

hereof.
38. THIS COURT ORDERS that, notwithstanding any other provision of this Order:

(a) the DIP Lender may take such steps from time to time as it may deem necessary
or appropriate to file, register, record or perfect the DIP Lender’s Charge or any of

the Definitive Documents;

(b) upon the occurrence of an event of default under the Definitive Documents or the
DIP Lender's Charge, the DIP Lender may cease making advances to the
Applicants and may make demand, accelerate payment and give other notices,
and, upon five (5) days notice to the Applicants and the Monitor, may exercise any
and all of its other rights and remedies against the Applicants or the Property under
or pursuant to the Definitive Documents and the DIP Lender’s Charge, including
without limitation, to set off and/or consolidate any amounts owing by the DIP
Lender to the Applicants against the obligations of the Applicants to the DIP Lender
under the Definitive Documents or the DIP Lender’s Charge, or to apply to this
Court for the appointment of a receiver, receiver and manager or interim receiver,
or for a bankruptcy order against the Applicants and for the appointment of a

trustee in bankruptcy of the Applicants; and

(c) the foregoing rights and remedies of the DIP Lender shall be enforceable against
any trustee in bankruptcy, interim receiver, receiver or receiver and manager of

the Applicants or the Property.
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39. THIS COURT ORDERS that the DIP Lender and BMO shall be treated as unaffected in
any Plan filed by the Applicants under the CCAA, or any proposal filed by any of the Applicants
under the Bankruptcy and Insolvency Act (Canada) (the "BIA"), with respect to any advances
made under the Definitive Documents or the BMO Credit Agreement (as defined in the Initial
Williams Affidavit).

40. THIS COURT ORDERS that, notwithstanding anything to the contrary herein, this Order
is subject to provisional execution and that if any of the provisions of this Order in connection with
the Definitive Documents or the DIP Lender’'s Charge shall subsequently be stayed, modified,
varied, amended, reversed or vacated in whole or in part (collectively, a “Variation”), such
Variation shall not in any way impair, limit or lessen the priority, protections, rights or remedies of
the DIP Lender, whether under this Order (as made prior to the Variation), under the Definitive
Documents with respect to any advances made or obligations incurred prior to the DIP Lender
being given notice of the Variation, and the DIP Lender shall be entitled to rely on this Order as
issued (including, without limitation, the DIP Lender’s Charge) for all advances so made and other

obligations set out in the Definitive Documents.
KEY EMPLOYEE RETENTION PLAN

41. THIS COURT ORDERS that the Key Employee Retention Plan (the “KERP”), as
described in the Second Williams Affidavit, an unredacted copy of which is attached as the
Confidential Exhibit to the Second Williams Affidavit, is hereby approved and the Applicants are
authorized to make payments contemplated thereunder in accordance with the terms and
conditions of the KERP.

42. THIS COURT ORDERS that payments made by the Applicants pursuant to this Order do
not and will not constitute preferences, fraudulent conveyances, transfers at undervalue,

oppressive conduct, or other challengeable or voidable transactions under any applicable law.

43. THIS COURT ORDERS that the key employees referred to in the KERP (the “Key
Employees”) shall be entitled to the benefit of and are hereby granted a charge on the Property
(the “KERP Charge”), which charge shall not exceed an aggregate amount of $218,500 to secure
any payments to the Key Employees under the KERP. The KERP Charge shall have the priority

set out in paras 44 and 46 herein.
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VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

44, THIS COURT ORDERS that the priorities of the Administration Charge, the DIP Lender’s
Charge, the Directors’ Charge, and the KERP Charge (collectively, the “Charges”), as among

them, shall be as follows:
First — Administration Charge (to the maximum amount of $850,000);

Second — DIP Lender’s Charge (to the maximum amount of the DIP Obligations at

the relevant time);
Third — Director’s Charge (to the maximum amount of $3 million); and
Fourth — KERP Charge (to the maximum amounts of $218,500).

45, THIS COURT ORDERS that the filing, registration or perfection of the Charges shall not
be required, and that the Charges shall be valid and enforceable for all purposes, including as
against any right, title or interest filed, registered, recorded or perfected subsequent to the

Charges coming into existence, notwithstanding any such failure to file, register, record or perfect.

46. THIS COURT ORDERS that each of the Charges shall constitute a charge on the Property
and such Charges shall rank in priority to all other security interests, trusts, liens, charges and
encumbrances, claims of secured creditors, statutory or otherwise (collectively,
"Encumbrances"”) in favour of any Person except that the DIP Lender's Charge, Director’s
Charge, and KERP Charge will rank subordinate to any and all amounts owed to BMO under the
BMO Credit Agreement (as defined in the Initial Williams Affidavit); provided that the Charges
shall rank behind Encumbrances in favour of any Person that has not been served with notice of
this Application. The Applicants and the beneficiaries of the Charges (collectively, the
"Chargees") shall be entitled to seek priority ahead of such Encumbrances on a subsequent

motion on notice to those Persons likely to be affected thereby.

47. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as may
be approved by this Court, the Applicants shall not grant any Encumbrances over any Property
that rank in priority to, or pari passu with, any of the Charges, unless the Applicants also obtain

the prior written consent of the Monitor and the Chargees, or further Order of this Court.
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48. THIS COURT ORDERS that the Charges and the Definitive Documents shall not be
rendered invalid or unenforceable and the rights and remedies of the Chargees and/or the DIP
Lender thereunder shall not otherwise be limited or impaired in any way by (a) the pendency of
these proceedings and the declarations of insolvency made herein; (b) any application(s) for
bankruptcy order(s) issued pursuant to the BIA, or any bankruptcy order made pursuant to such
applications; (c) the filing of any assignments for the general benefit of creditors made pursuant
to the BIA; (d) the provisions of any federal or provincial statutes; or (e) any negative covenants,
prohibitions or other similar provisions with respect to borrowings, incurring debt or the creation
of Encumbrances, contained in any existing loan documents, lease, sublease, offer to lease or
other agreement (collectively, an "Agreement") which binds any of the Applicants, and

notwithstanding any provision to the contrary in any Agreement:

(a) neither the creation of the Charges nor the execution, delivery, perfection,
registration or performance of the Definitive Documents shall create or be deemed
to constitute a breach by any of the Applicants of any Agreement to which the

applicable Applicant is a party;

(b) none of the Chargees shall have any liability to any Person whatsoever as a result
of any breach of any Agreement caused by or resulting from the Applicants
entering into the Definitive Documents, the creation of the Charges, or the

execution, delivery or performance of the Definitive Documents; and

(c) the payments made by the Applicants pursuant to this Order or the Definitive
Documents, and the granting of the Charges, do not and will not constitute
preferences, fraudulent conveyances, transfers at undervalue, oppressive

conduct, or other challengeable or voidable transactions under any applicable law.

49, THIS COURT ORDERS that any Charge created by this Order over leases of real property
in Canada shall only be a Charge in the applicable Applicant's interest in such real property

leases.
TOLLING OF LIMITATION PERIOD OF RESCISSION CLAIMANTS

50. THIS COURT ORDERS that to the extent any prescription, time, or limitation period may
expire during the pendency of these CCAA proceedings or within thirty days following the expiry

of the Stay Period relating to any claim, action, or proceeding that could be commenced, including
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under the Arbitration Act, 1991, SO 1991, ¢ 17, by any of 1000032072 Ontario Inc., 2810434
Ontario Incorporated, 2736192 Ontario Inc., 2826139 Ontario Inc., 2837433 Ontario Inc., and The
Infamous Enterprises Inc. (collectively, the “Rescission Claimants”) in respect of their former
“Tokyo Smoke” franchise businesses as against any of 2733181 Ontario Inc., 2737503 Ontario
Inc., 2161907 Alberta Ltd., 2675970 Ontario Inc., TS Programs Ltd., and their former or current
directors and officers, employees, and representatives including, but not limited to, Jirgen
Schreiber, Justin Farbstein, and Josh Davidson (collectively, the “Tolling Parties”), the term of
such prescription, time, or limitation period shall hereby be deemed to be tolled and extended
sixty days following the expiry of the Stay Period, during which extension period the Rescission
Claimants may commence such claim, action, or proceeding against the Tolling Parties despite
the expiry of any limitation period during the pendency of the Stay Period or within thirty days of
its expiry. The sixty day extension period may be modified on written consent of the affected
Rescission Claimants, the affected Tolling Parties, and the Monitor, or by further order of this
Court. For greater clarity, nothing in this Order shall impair or affect any relief sought by the
Applicants in respect of any transaction culminating from any sale and investment solicitation

process approved by this Court, or any plan of arrangement that may be filed by the Applicants.

51. THIS COURT ORDERS that none of the Tolling Parties may rely on any limitation defence,
the defence of laches, or any other statutes or rules of substance or procedure governing or
pertaining to the time for the commencement of any such claim, action, or proceeding to assert
or plead that any claim, action, or proceeding of the Rescission Claimants, or any of them, is time-
barred or otherwise precluded due to the failure to commence same during the pendency of the

CCAA Proceedings or within thirty days following the expiry of the Stay Period.
SERVICE AND NOTICE

52. THIS COURT ORDERS that the Monitor shall (i) without delay, publish in The Globe and
Mail (National Edition) a notice containing the information prescribed under the CCAA, and (ii)
within five days after the date of this Order, (A) make this Order publicly available in the manner
prescribed under the CCAA, (B) send, in the prescribed manner or by electronic message to the
e-mail addresses as last shown in the Applicants’ records, a notice to every known creditor who
has a claim against any of the Applicants of more than $1,000, and (C) prepare a list showing the
names and addresses of those creditors and the estimated amounts of those claims, and make it
publicly available in the prescribed manner, all in accordance with Section 23(1)(a) of the CCAA

and the regulations made thereunder; provided that the Monitor shall not be required to make the
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claims, names and addresses of individual creditors publicly available unless otherwise ordered
by this Court.

53. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute an
order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be effective on transmission. This Court further
orders that a Case Website shall be established in accordance with the Protocol with the following

URL: www.alvarezandmarsal.com/TokyoSmoke (the “Monitor’s Website”).

54. THIS COURT ORDERS that the Monitor shall create, maintain and update as necessary
a list of all Persons appearing in person or by counsel in this proceeding (the “Service List”). The
Monitor shall post the Service List, as may be updated from time to time, on the Monitor’'s Website,
provided that the Monitor shall have no liability in respect of the accuracy of or the timeliness of

making any changes to the Service List.

55. THIS COURT ORDERS that if the service or distribution of documents in accordance with
the Protocol is not practicable, the Applicants and the Monitor are at liberty to serve or distribute
this Order, any other materials and orders in these proceedings, any notices or other
correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier, personal
delivery, or facsimile transmission to the Applicants’ creditors or other interested parties at their
respective addresses as last shown on the records of the Applicants and that any such service or
distribution by courier, personal delivery or facsimile transmission shall be deemed to be received
on the next business day following the date of forwarding thereof, or if sent by ordinary mail, on

the third business day after mailing.

56. THIS COURT ORDERS that the Applicants, the Monitor and their respective counsel are
at liberty to serve or distribute this Order, any other materials and Orders as may be reasonably
required in these proceedings, including any notices, or other correspondence, by forwarding true
copies thereof by electronic message to the Applicants’ creditors or other interested parties and

their advisors. Any such distribution or service shall be deemed to be in satisfaction of a legal or
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juridical obligation, and notice requirements within the meaning of clause 3(c) of the Electronic
Commerce Protection Regulations, Reg. 81000-2-175 (SOR/DORS).

SEALING PROVISION

57. THIS COURT ORDERS that the Confidential Exhibit to the Second Williams Affidavit is
hereby sealed and kept confidential pending further Order of the Court and shall not form part of

the public record.
GENERAL

58. THIS COURT ORDERS that the Applicants, the Monitor, BMO or the DIP Lender may,
from time to time, apply to this Court to amend, vary or supplement this Order or for advice and

directions in the discharge of their respective powers and duties hereunder.

59. THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from acting as
an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of the

Applicants, the Business, or the Property.

60. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States, to give
effect to this Order and to assist the Applicants, the Monitor, and their respective agents in
carrying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies are
hereby respectfully requested to make such orders and to provide such assistance to the
Applicants and to the Monitor, as an officer of this Court, as may be necessary or desirable to
give effect to this Order, to grant representative status to the Monitor in any foreign proceeding,
or to assist the Applicants and the Monitor and their respective agents in carrying out the terms
of this Order.

61. THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty and are
hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative
body, wherever located, for the recognition of this Order and for assistance in carrying out the
terms of this Order, and that the Monitor is authorized and empowered to act as a representative
in respect of the within proceedings for the purpose of having these proceedings recognized in a

jurisdiction outside Canada.
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62. THIS COURT ORDERS that any interested party (including the Applicants and the
Monitor) may apply to this Court to vary or amend this Order on not less than seven (7) days
notice to any other party or parties likely to be affected by the order sought or upon such other

notice, if any, as this Court may order.

63. THIS COURT ORDERS that this Order and all of its provisions are effective as of

12:01 a.m. Eastern Time on the date of this Order without any need for entry and filing.

AR
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ENDORSEMENT

Overview

[1] On August 28, 2024, this court granted an initial order under the Companies’ Creditors
Arrangement Act, R.S.C. 1985 c. C-36 (the “CCAA”) providing for, among other items, an initial
stay of proceedings against the applicants and certain of their affiliates and the appointment of
Alvarez & Marsal Canada Inc. as monitor (the “Monitor””). The applicants own, operate and
franchise retail dispensaries and an online platform selling cannabis products and accessories
under the name “Tokyo Smoke.”

[2] On September 6, 2024, Cavanagh J. issued an amended and restated initial order
(the “ARIO”) that extended the stay of proceedings up to and including December 6, 2024, and
provided various other related relief.

[3] Justice Cavanagh approved a sale and investment solicitation process on September 18,
2024, and on that day adjourned the applicants’ motion for a related proceeding stay, the motion
before me today, to today’s date.

[4] The applicants are currently in the throes of the court-approved sale and investment
solicitation process within the CCAA proceedings (“SISP”) for which the current bid deadline is
November 11, 2024. The closing of the Successful Bid (as defined in the SISP) is expected to take
place by December 6, 2024.

[5] Prior to the CCAA proceeding, on March 8, 2024, certain of the applicants, and DAK
Capital Inc. (“DAK”) were named as defendants (collectively the “TS Respondents™) in a Notice
of Arbitration filed by Canopy Growth Corporation (“Canopy” and the “Canopy Arbitration”).

[6] The Canopy Arbitration alleges breaches of a Share Purchase Agreement dated September
23, 2022, as amended by an Amendment to Share Purchase Agreement dated December 30, 2022
(the “SPA”). DAK is alleged to have guaranteed certain payments claimed to be owing under the
SPA. As a result of the stay of proceedings under the initial order and the ARIO, the Canopy
Arbitration is (undisputedly) stayed as against all of the defendants therein except DAK.

[7] The issue before me is whether Canopy may proceed in the near term with the Canopy
Arbitration as against DAK.

The Parties’ Positions Generally

[8] Canopy maintains that there is no impediment to the Canopy Arbitration proceeding as
against DAK, and that the Canopy Arbitration ought to proceed expeditiously.

[9] The applicants say that although DAK is solvent and is not subject to the CCAA stay, DAK
and the TS Respondents share a centralized management team, that the ongoing Canopy
Arbitration will therefore necessitate substantial participation from the TS Respondents, and that
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such participation would, if required in the near term, distract from and undermine the engagement
of the management team in the SISP and restructuring effort, at a critical time in those endeavors.

[10] I note that the Monitor echoes and supports the applicants’ position. In a Supplement to its
Second Report, at para. 4.3, the Monitor expresses the view that:

[T]he attention of the directors, officers and/or employees of the Applicants should
be focused on the Applicants’ ongoing operational restructuring efforts — including
supporting the SISP process. Accordingly, if the continuation of the Canopy
Arbitration against DAK necessitates the involvement of the Applicants’
management team which may create a distraction for the Applicants, the Monitor
would recommend a third party stay in favour of DAK pending completion of the
CCAA Proceedings subject to the Court’s discretion.

[11]  While of course the Monitor’s input on the practical implications of the court’s decision is
helpful and warrants careful consideration, the resolution of the motion before me entails a
determination of contested legal issues.

Canopy’s Argument Relying on Sections 11.02 and 11.04

[12] That is, specifically, the parties disagree on the threshold question as to whether or not, in
these circumstances, this court has the jurisdiction under section 11 of the CCAA to extend the
stay of proceedings to encompass DAK.

[13] Canopy asserts that, while orders extending stays of proceedings to third-party guarantors
have been made in Ontario, such orders have only ever been made on an unopposed basis, and
even then, with cautions uttered by this court about whether or not jurisdiction exists to do so.

[14] Canopy’s position is based on the interplay between subsections 11.02 and 11.04 of the
CCAA.

[15]  Its argument begins with the language of s. 11.04, which provides that:

No order made under section 11.02 has affect on any action, suit or proceeding
against a person, other than the company in respect of whom the order is made, who
is obligated under a letter of credit or guarantee in relation to the company.

[16] Canopy characterizes this language as clear and unambiguous, and argues that it prohibits
the extension of the stay of proceedings to a third-party guarantor.

[17] It points out that s. 11.04 does not, like other sections within Part Il of the CCAA
(concerning Jurisdiction of the Courts) feature express exceptions and/or provide the court with
discretion.
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[18] For example, Canopy notes, the prohibition regarding the appointment of a company’s
auditor as monitor in section 11.7(2) is prefaced with the words “Except with the permission of
the court and on any conditions that the court may impose...”

[19] Canopy also argues that it is important to distinguish between a stay of third-party litigation
and proceedings involving a guarantee. It says that courts have clearly exercised discretion under
s. 11 to stay third-party litigation not involving a guarantee, and that there is no prohibition in the
CCAA against the court doing so. On the other hand, Canopy emphasizes, guarantees and letters
of credit are singled out in s. 11.04. In response to the applicants’ primary submission, discussed
below, Canopy asserts that it is “not credible” and in fact “absurd” to suggest that the purpose of
s.11.04 is to ensure that an order under s. 11.02 does not stay proceedings against guarantors while
a party can circumvent that prohibition simply by invoking s. 11.

[20] Canopy also maintains, from a policy perspective that it says should influence the
interpretation of provisions of the CCAA, that the legislation is explicitly intended to facilitate
compromises and arrangements between companies and their creditors, and that it is not the
scheme of the CCAA to undermine the rights of a creditor against a third-party guarantor.

The Applicants’ Responding Arguments

[21] The applicants’ spin on the overriding policy objectives is to note that the CCAA serves
important remedial objectives, and that among those objectives is the notion that generally
companies retain greater value as going concerns. As such, the applicants assert, reorganization
serves the public interest by facilitating the survival of companies for the good of the economy
and the “complex web of interdependent relationships, avoiding the harmful consequences of
liquidation” (see Century Services Inc. v. Canada (Attorney General), 2010 SCC 60, [2010]
3S.C.R. 379).

[22]  The applicants rely, for support of the court’s jurisdiction to make the order they seek, on
s. 11 of the CCAA. They note the broad purview of s. 11, and that, subject to specified restrictions
set out in the Act, the court may make any order that it considers appropriate in the circumstances
at hand.

[23] They observe that courts have repeatedly used these broad powers to extend stays of
proceedings to non-parties, including guarantors.

[24] In that regard, the applicants reference Pride Group Holdings Inc., 2024 ONSC 1830, a
case from earlier this year in which Morawetz C.J. extended a stay of proceedings to include
certain guarantors who had provided personal guarantees relative to a CCAA applicant’s
obligations, and against whom certain lenders had threatened proceedings.

[25] To similar effect, the applicants rely on Morawetz C.J.’s decision in Nordstrom Canada
Retail Inc., 2023 ONSC 1422 and Bed Bath & Beyond Canada Limited (Re), 2023 ONSC 1014
(‘GBBB”)-

195



196
- Page 5 -

[26] The applicants also cite Kimmel J.’s decision earlier this year in Balboa Inc. et al. (Re),
Court File No. CV-24-00713254, in which Her Honour, in granting a stay in favour of
non-applicant parties who had provided guarantees in respect of certain of the applicants’
obligations, wrote:

This is an order that is within the discretion of the court to make when it is considered
just and convenient to do so, and | find it to be so in this case. That jurisdiction is
derived from s. 11 of the CCAA and further embodied in section 106 of the Courts
of Justice Act, R.S.0. 1990, c. C.43.

Canopy’s Reliance on “Non-Opposition » in Nordstrom and BBB

[27] In response to these authorities, Canopy points to passages in Morawetz C.J.’s decisions
in Nordstrom and BBB, respectively, in which His Honour extended a “Parent Stay” in the
absence of opposition by any landlord (in Nordstrom) and extended a Third-Party Stay relative to
certain indemnities, again without opposition from affected landlords, (in BBB). In doing so,
Morawetz C.J. in each case said that, in view of the consensual nature of the requests, the extension
of the stays had “no precedential value” and added that “the issue of [non-party stay orders] is not
free from doubt.”

Discussion of the Recent Relevant Cases

[28] While that is fair and accurate, it does not, in my view, address the decision of Kimmel J.
in Re Balboa, nor Morawetz C.J.’s decision in Pride, which decisions do not repeat
Morawetz C.J.’s proviso (in Nordstrom and BBB) about the implications of non-opposition.

[29] InReBalboa, Kimmel J. specifically turned her mind to the passages from Morawetz C.J.’s
decisions in Nordstrom and BBB on which Canopy relies before me, and, after reviewing those
and additional authorities bearing on these issues, noted that even in Nordstrom and BBB
Morawetz C.J. had ultimately granted a stay in favour of certain non-applicant guarantors on an
initial CCAA application, notwithstanding the language of s. 11.04.

[30] Moreover, Kimmel J. said, at para. 34:

It is not in the best interests of the Applicants’ stakeholders or the administration of
justice for the Additional Stay Parties to be forced to respond to uncoordinated
actions in respect of their purported guarantees of the very indebtedness that the
Applicants are attempting to restructure under the CCAA. The Non-Applicant Stay
is consistent with the “single-proceeding model” that favours the resolution of claims
within a CCAA process and avoids the “inefficiencies and chaos” that could
otherwise result from uncoordinated attempts at recovery.

[31] Justice Kimmel then stated her conclusion that s. 11 confers the jurisdiction to make the
(extended) stay order.

[32] Equally compelling is Morawetz C.J.’s decision in Pride.
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[33] In discussing the submission of the applicants before him that the stay of proceedings
should be extended to the Personal Guarantors, he wrote, at paras. 33-35:

Section 11.04 of the CCAA provides that a stay pursuant to section 11.02 will not
affect claims against third party guarantors of an applicant company, and section
11.03(2) provides that a stay pursuant to section 11.02 does not affect an action
against a director on a guarantee given by the director relating to the company’s
obligations or an action seeking injunctive relief against a director in relation to the
company...

Notwithstanding sections 11.04 and 11.03(2) of the CCAA, this Court has found
that it has broad inherent jurisdiction under section 11 to grant stays in favour
of third-party guarantors, including director guarantors, to ensure that the
intent and purpose of the CCAA proceedings are not frustrated. (See: Balboa
Inc, et al. (Re) (January 23, 2024), Toronto, CV-24-00713254-00CL at para. 32;
Nordstrom Canada Retail, Inc., 2023 ONSC 1422, at paras. 40-42).

This Court has granted stays in favour of non-applicant director guarantees
where their involvement in defending potential claims would unduly strain the
Applicants’ resources and be a significant distraction from the restructuring
efforts to the detriment of all stakeholders. [Emphasis added]

[34] Accordingly, notwithstanding Morawetz C.J.’s earlier caution about the precedential value
(or otherwise) of an unopposed order, it appears clear in Re Balboa, cited by Morawetz C.J. with
approval in the passage above, and in particular in His Honour’s own decision in Pride, that he
recognizes the jurisdiction conferred by s. 11 to order this type of relief notwithstanding the
provisions of s. 11.04.

[35] The applicants argue that this interpretation is supported also by parsing the language of
ss. 11.02 and 11.04 and the interplay between them.

[36] The applicants observe, first, that the subparagraphs of subsection 11.02(2) in each case
contemplate a stay order in certain prescribed circumstances ‘“against the company.”
Correspondingly, these provisions do not speak to the court’s jurisdiction to grant stays in respect
of any other entity.

[37] Section 11.04, the applicants argue, clarifies that orders under s. 11.02 do not on their own
affect guarantees in relation to the debtor company. Specifically, s. 11.04 says that:

No order made under section 11.02 has affect on any action, suit or proceeding
against a person other than the company in respect of whom the order is made, who
is obligated under a letter of credit or guarantee in relation to the company.

[38] The applicants assert that s. 11.04 simply means that any stay granted by the court over the
debtor company using its powers under section 11.02 (which again are expressly limited to
“the company’’) does not affect a guarantee in respect of the debtor company.
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[39] Inother words, the applicants argue, s. 11.04 is a deeming provision intended to clarify the
scope and effect of an order made under s. 11.02, and is not prohibitive. To that end, the applicants
contrast the language of s. 11.04 with the language of, for example, s. 11.08: “No order may be
made under section 11.02 that...”

[40] The applicants argue that Parliament made a choice not to use such prohibitive language
ins. 11.04, and that therefore s. 11.04 does not bar any relief under s. 11.02, or delimit the court’s
authority generally (as found in s. 11) to make an order staying a guarantee.

[41] The applicants also note in this respect that s. 11.04 does not purport to limit or clarify the
relief that may be granted under the general powers of s. 11. As such, say the applicants, s. 11.04
must be read by the court so as not to frustrate the remedial effect of the CCAA by restricting the
court’s broad powers under s. 11.

The Gage and Courtis Article

[42] In support of their argument concerning the proposition that s. 11.04 only applies to
specified stays of proceedings against the debtor company under s. 11.02, the applicants rely on
the 2022 article by James D. Gage and Trevor Courtis: “Staying Guarantees by Non-Debtors and
Section 11.04 of the CCAA” (2022) 20 Annual Rev. Insolvency L., 2022 CanLIIDocs 4310
(the “Gage and Courtis Article”™).

[43] The Gage and Courtis Article traces the evolution of the relevant provisions, and notes that
the predecessor to s. 11.04 did contain the kind of blanket prohibition that the respondents wish to
read into s. 11.04. That predecessor section, s. 11.2, provided that:

No order may be made under section 11 staying or restraining any action, suit or
proceeding against a person, other than a debtor company in respect of which an
application has been made under this Act, who is obligated under a letter of credit or
guarantee in relation to the company.

[44] This blanket prohibition was removed as part of a 2009 amendment to the CCAA.
[45] Mr. Gage and Mr. Courtis conclude:

On balance, the factors seem to weigh in favour of a narrow interpretation of section
11.04 that would maintain the CCAA court’s flexibility to grant stays of proceedings
that are necessary to facilitate the restructuring of the debtor company while
preserving the court’s discretion to refuse to extend stays to issuers of letters of credit
and guarantors if it is not appropriate to do so in the circumstances of a particular
case.
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Conclusion re Operation of Section 11

[46] | find this logic compelling, and it leads me to join company with Kimmel J. and
Morawetz C.J. in the view that the court may stay guarantee claims under s. 11 in appropriate
circumstances.

[47] Ialso find that the circumstances before me qualify as appropriate circumstances in which
to extend the stay to DAK.

[48] While there is a debate between the parties as to whether or not the evidence demonstrates
that the applicants’ management will be distracted and occupied by the Canopy Arbitration to the
extent they claim, I accept and rely upon the Monitor’s view, as a court-appointed officer, that
allowing the Canopy Arbitration to proceed would be counterproductive to the SISP and the
overall restructuring effort.

Discussion of Two Alberta Cases Cited by Canopy

[49] | should note before concluding that Canopy cites and relies on two cases from Alberta
that it says support its interpretation of the interplay between s. 11.02 and s. 11.04, and its position
that no stay should be extended here.

[50] It appears to me that the first of those cases, Northern Transportation Company
Limited (Re), 2016 ABQB 522, was driven by factors other than an analysis of the effect of s. 11,
11.02 and 11.04 of the CCAA.

[51] Paragraphs 43 and 44 of that decision, in my view, provide insight into what was animating
the court in that case, being such factors as the location of the corporate debtor, the location of the
non-consumer good collateral, and conflicts with the governing law clause chosen by the parties
in their contract, and a concern that the B.C. PPSA did not give the court the ability to intervene
“to relieve the debtor from the consequences of the default, or to stay enforcement of any payment
acceleration provision of a security agreement that triggers upon default.”

[52] Meaning no disrespect, the court’s interpretation of the effect of the relevant provisions of
s. 11 of the CCAA is not the subject of detailed analysis and is not in any event the basis on which
the decision turns.

[53] The other Alberta decision, the decision of Nixon A.C.J. in Mantle Materials Group
Ltd. (Re), 2024 ABKB 19, in fact references a passage from Northern Transportation leaving open
the granting of stays in “certain exceptional circumstances”, cites the Gage and Courtis Article
with approval, and finds that the case was one in which it was appropriate to extend the stay as
requested: at paras. 57-58. I find that this decision is consistent with the Ontario cases cited above,
and in no way disinclines me to grant the relief | propose to grant.

Conclusion

[54] Accordingly, I grant the applicants’ motion, and extend the stay to DAK as requested.
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[55] Ido not propose to do so indefinitely. Once there is an approved bid pursuant to the current
SISP and once the resulting transaction is completed, the stay vis-a-vis DAK should be lifted and

the Canopy Arbitration should proceed.

W.D. BLACK J.

DATE: November 6, 2024
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THIS IS EXHIBIT “F” REFERRED TO IN THE
AFFIDAVIT OF ANDREW WILLIAMS SWORN REMOTELY BY ANDREW WILLIAMS STATED
AS BEING LOCATED IN THE CITY OF TORONTO BEFORE ME AT THE CITY OF
TORONTO, IN THE PROVINCE OF ONTARIO, THIS 21 DAY OF NOVEMBER 2024, IN
ACCORDANCE WITH O. REG 431/20, ADMINISTERING OATH OR DECLARATION
REMOTELY

A COMMISSIONER FOR TAKING AFFIDAVITS
JESSICA WUTHMANN
LSO# 72442W


lrivers
Jessica


Court File No. CV-24-00726584-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

TH
THE HONOURABLE ) WEDNESDAY, THE 18

) DAY OF SEPTEMBER, 2024

JUSTICE CAVANAGH )

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 2675970 ONTARIO INC., 2733181
ONTARIO INC., 2385816 ALBERTA LTD., 2161907 ALBERTA
LTD., 2733182 ONTARIO INC., 2737503 ONTARIO INC,,
2826475 ONTARIO INC., 14284585 CANADA INC., 2197130
ALBERTA LTD., 2699078 ONTARIO INC., 2708540 ONTARIO
CORPORATION, 2734082 ONTARIO INC., TS WELLINGTON
INC., 2742591 ONTARIO INC., 2796279 ONTARIO INC,,
10006215 MANITOBA LTD., AND 80694 NEWFOUNDLAND &
LABRADOR INC. (individually, an “Applicant” and collectively,
the "Applicants")

SALE PROCESS APPROVAL ORDER

THIS MOTION, made by the Applicants pursuant to the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA"), for an order approving,
among other things: (1) the procedures for the Sale and Investment Solicitation Process in
respect of the Applicants attached hereto as Schedule “A” (the “SISP”); and (2) approving the

Stalking Horse Agreement (as defined below), was heard this day by judicial videoconference.

ON READING the affidavit of Andrew Williams sworn September 12, 2024 (the
“Williams Affidavit’) and the Exhibits thereto, and the second report of Alvarez & Marsal
Canada Inc. dated September 16, 2024, in its capacity as monitor of the Applicants (in such
capacity, the “Monitor”), and on hearing the submissions of counsel for the Applicants, counsel
for the Monitor, counsel to Bank of Montreal (“BMO”), the Applicants’ senior secured lender,

counsel for TS Investments Corp. (the “DIP Lender”) and such other counsel as were present,
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no one appearing for any other person although duly served as appears from the affidavit of

service of Julie Mah sworn September 13, 2024, as filed,
SERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record is hereby abridged and validated so that this Motion is properly returnable today and

hereby dispenses with further service thereof.

2. THIS COURT ORDERS that capitalized terms used in this Order and not otherwise
defined herein shall have the meanings ascribed to them in the SISP or the Amended and
Restated Initial Order granted by Justice Cavanagh dated September 6, 2024 (the “ARIO”).

APPROVAL OF THE SALE AND INVESTMENT SOLICITATION PROCESS

3. THIS COURT ORDERS that the SISP (subject to such amendments as may be agreed
to by the Monitor, the Applicants, BMO and the DIP Lender in accordance with the terms of the
SISP) be and is hereby approved and the Applicants and the Monitor are hereby authorized to

implement the SISP pursuant to the terms thereof.

4, THIS COURT ORDERS that the Monitor and Applicants are authorized and directed to
take any and all actions as may be necessary or desirable to implement and carry out the SISP

in accordance with its terms and this Order.

5. THIS COURT ORDERS that each of the Monitor, the Applicants and their respective
affiliates, partners, employees, directors, representatives, and agents shall have no liability with
respect to any and all losses, claims, damages or liability, of any nature or kind, to any person in
connection with or as a result of performing their duties under the SISP, except to the extent
such losses, claims, damages or liabilities result from the gross negligence or wilful misconduct
of the Monitor or the Applicants, as applicable, in performing their obligations under the SISP,

as determined by this Court.

6. THIS COURT ORDERS that in implementing the SISP, the Monitor shall have all of the
benefits and protections granted to it under the CCAA, the ARIO, and any other order of the

Court in the within proceedings.

7. THIS COURT ORDERS that, pursuant to section 3(c) of the Electronic Commerce
Protection Regulations, Reg. 81000-2-175 (SOR/DORS), the Monitor, the Applicants and their
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respective counsel are hereby authorized and permitted to send, or cause or permit to be sent,
commercial electronic messages to an electronic address of prospective bidders or offerors
(each a “SISP Participant”) and to their advisors, or any interested party that the Monitor or the
Applicants consider appropriate, but only to the extent required to provide information with

respect to the SISP in these proceedings.

8. THIS COURT ORDERS that notwithstanding anything contained herein or in the SISP,
the Monitor shall not take possession of the Property or be deemed to take possession of the

Property, including pursuant to any provision of the Cannabis Legislation.
APPROVAL OF THE STALKING HORSE AGREEMENT

9. THIS COURT ORDERS that the Applicants are hereby authorized and empowered to
enter into the stalking horse agreement between 2675970 Ontario Inc. and the DIP Lender (in
such capacity, the “Stalking Horse Bidder”’) and attached as Exhibit “D” to the Williams
Affidavit (the “Stalking Horse Agreement’), with such minor amendments as may be
acceptable to each of the parties thereto, with the prior approval of the Monitor; provided that,
nothing herein approves the sale and vesting of any Property to the Stalking Horse Bidder (or
any of its designees) pursuant to the Stalking Horse Agreement and that the approval of any
sale and vesting of any such Property shall be considered by this Court on a subsequent motion

made to this Court if the Stalking Horse Agreement is the Successful Bid pursuant to the SISP.

10. THIS COURT ORDERS that the Break Fee, as defined in the Stalking Horse
Agreement, is hereby approved and, in the event the Stalking Horse Bidder is not the
Successful Bidder under the SISP, the Applicants are hereby authorized and directed to pay the
Break Fee to the Stalking Horse Bidder in the manner and circumstances described in the

Stalking Horse Agreement.

11. THIS COURT ORDERS that the Stalking Horse Agreement is hereby approved and
accepted solely for the purposes of being the stalking horse bid under the SISP and subject to

further order of the Court referred to in paragraph 9 above.
PROTECTION OF PERSONAL INFORMATION

12. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Personal Information
Protection and Electronic Documents Act, S.C. 2000, c. 5, the Monitor, the Applicants and their
respective advisors are hereby authorized and permitted to disclose personal information of

identifiable individuals (“Personal Information”) to a SISP Participant and to its advisors,
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including human resources and payroll information, records pertaining to the Applicants’ past
and current employees, and information on specific customers, but only to the extent desired or
required to negotiate or attempt to complete a transaction in the SISP. Each SISP Participant to
whom any Personal Information is disclosed shall maintain and protect the privacy of such
Personal Information with security safeguards appropriate to the sensitivity of the Personal
Information and as may otherwise be required by applicable federal or provincial legislation.
Each SISP Participant to whom any Personal Information is disclosed shall also limit the use of

such Personal Information to its participation in the SISP.
GENERAL

13. THIS COURT ORDERS that the Applicants or the Monitor may from time to time apply
to this Court to amend, vary or supplement this Order or for advice and directions in the

discharge of their powers and duties under the SISP.

14. THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada.

15. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States of
America, or in any foreign jurisdiction, to give effect to this Order and to assist the Applicants,
the Monitor and their respective agents in carrying out the terms of this Order. All courts,
tribunals, regulatory and administrative bodies are hereby respectfully requested to make such
orders and to provide such assistance to the Applicants and to the Monitor, as an officer of this
Court, as may be necessary or desirable to give effect to this Order, to grant representative
status to the Monitor in any foreign proceeding, or to assist the Applicants and the Monitor and

their respective agents in carrying out the terms of this Order.

16. THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty and are
hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative
body, wherever located, for the recognition of this Order and for assistance in carrying out the

terms of this Order.
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17. THIS COURT ORDERS that this Order and all of its provisions are effective as of

12:01 a.m. on the date of this Order without any need for entry and filing.

AR
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Schedule “A”
SISP Procedures

[See next page.]



Sale and Investment Solicitation Process
Introduction

On August 28, 2024, 2675970 Ontario Inc., 2733181 Ontario Inc., 2385816 Alberta Ltd., 2161907
Alberta Ltd., 2733182 Ontario Inc., 2737503 Ontario Inc., 2826475 Ontario Inc., 14284585
Canada Inc., 2197130 Alberta Ltd., 2699078 Ontario Inc., 2708540 Ontario Corporation, 2734082
Ontario Inc., TS Wellington Inc., 2742591 Ontario Inc., 2796279 Ontario Inc., 10006215 Manitoba
Ltd., and 80694 Newfoundland & Labrador Inc. (collectively, the “Companies”) obtained an initial
order (as amended and restated from time to time, the “Initial Order”) under the Companies’
Creditors Arrangement Act (Canada) (the “CCAA”) from the Ontario Superior Court of Justice
(Commercial List) (the “Court”). Pursuant to the Initial Order, Alvarez & Marsal Canada Inc., a
licensed insolvency trustee, was appointed as monitor in the CCAA proceedings (in such capacity,
the “Monitor”) and an interim financing facility put forward by TS Investments Corp. (in such
capacity, the “DIP Lender”) was approved.

On September 18, 2024, the Court granted an order (the “SISP Order”) authorizing the Monitor,
with the assistance of the Companies, to undertake a sale and investment solicitation process
(“SISP”). The SISP is intended to canvass the market and solicit interest in, and opportunities for,
a sale of, investment in or recapitalization of, all or part of the Companies, their assets and
business operations. The SISP will be conducted by the Monitor in the manner set forth herein
and in accordance with the SISP Order.

Pursuant to the SISP Order, the Court also approved a subscription agreement (the “Stalking
Horse Agreement”) between the Companies as issuers and the DIP Lender as purchaser (in
such capacity, the “Stalking Horse Bidder”). For the avoidance of doubt, the implementation of
the transactions contemplated by the Stalking Horse Agreement is conditional upon the Stalking
Horse Agreement being selected as a Successful Bid (as defined below) in accordance with the
Bidding Procedures and Court approval of the Stalking Horse Agreement and the transactions
contemplated therein on a subsequent motion to be brought by the Companies following the
completion of the SISP.

This document sets out the procedures for the conduct of the SISP, which will include two phases
for qualified interested bidders and will provide the parameters for the selection of a successful
bid.

Opportunity
1. The SISP is intended to solicit interest in, and opportunities for, a sale of, investment in,

or recapitalization of, all or part of the Companies, their assets, and business operations
(the “Opportunity”). The Opportunity may include one or more of: (i) a recapitalization,
arrangement or other form of investment in or reorganization of the business and affairs
of the Companies as a going concern, (ii) a sale of all, substantially all or one or more
components of the Companies’ business operations (the “Business”) as a going concern,
or (iii) a sale of all, substantially all or one or more components of the Companies’ assets
(including without limitation the shares of the Companies) (the “Property”) as a going
concern or otherwise.

2. The procedures set out herein (the “Bidding Procedures”) describe the manner in which
prospective bidders may gain access to due diligence materials concerning the
Companies, the Property and the Business, the manner in which bidders may participate
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in the SISP, requirements for bids received, the ultimate selection of a Successful
Bidder(s) (as defined herein) and the requisite approvals to be sought from the Court in
connection therewith.

Subject to Section 7 herein, the Monitor shall have the right to modify, amend, vary or
supplement the Bidding Procedures (including extending the deadlines set forth herein) in
order to give effect to the substance of the SISP, the Bidding Procedures or the SISP
Order, without the need for obtaining an order of the Court or providing notice to
Participants (as defined herein); provided that, the Monitor may not modify, amend, vary
or supplement sections 13.i, 14, 19.i, and 20 of the Bidding Procedures, without the prior
written consent of the Stalking Horse Bidder or Bank of Montreal (“BMO”), the Companies
senior secured lender. In addition, the Monitor shall not make any modification,
amendment or supplement to the Bidding Procedures that materially affects the rights of
the Stalking Horse Bidder, except with the written consent of the Stalking Horse Bidder,
which consent shall not be unreasonably withheld.

The Monitor will post on the Monitor's website, as soon as practicable, any such
modification, amendment, variation or supplement to the Bidding Procedures and inform
the bidders impacted by such modifications.

In the event of a dispute as to the interpretation or application of the SISP Order or Bidding
Procedures, the Court will have exclusive jurisdiction to hear and resolve such dispute.

Certain bid protections are provided for in the Stalking Horse Agreement (including a break
fee), subject to the conditions set forth therein. No other bidder may request or receive
any form of bid protection as part of any bid made pursuant to the SISP.

The following table sets out the key milestones under the SISP, which milestones and
deadlines may be extended or amended by up to two weeks by the Monitor, in consultation
with the Companies, without court approval; provided that, the milestone with respect to
the closing of the Successful Bid(s) can only be extended or amended, without court
approval, with the prior written consent of the DIP Lender and BMO, in each case, acting
reasonably:

Milestone Deadline

Marketing and due diligence commences | As soon as reasonably practicable but no
and access to the virtual data room is | later than September 20, 2024

granted to Participants having executed
NDAs as defined herein) and, if requested
by the Monitor, Participants who have
provided evidence reasonably satisfactory
to the Monitor in consultation with the
Companies, of their financial wherewithal
to complete on a timely basis a transaction
in respect of the Opportunity (as defined
herein) (the “Commencement Date”)

Deadline to submit a non-binding Letter of | 5:00 p.m. (Eastern Time) on October 21,
Interest (the “Phase 1 Bid Deadline”) 2024
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Deadline to submit a Binding Offer (the
“‘Phase 2 Bid Deadline”)

5:00 p.m. (Eastern Time) on November
11, 2024

Selection of Successful Bid(s), including
the holding of an Auction, if needed (as
defined herein)

No later than 5:00 p.m. (Eastern Time) on
November 13, 2024

Motion for Court Approval of Successful
Bid(s)

As soon as reasonably practicable

following the selection of the Successful
Bid, but by no later than November 22,
2024

Closing of Successful Bid(s)

No later than December 6, 2024

Solicitation of Interest and Notice of the SISP

8.

As soon as reasonably practicable, but, in any event, by no later than the Commencement

Date:

a.

the Monitor, in consultation with the Companies, will prepare a list of potential
bidders, including (i) parties that have approached the Companies or the Monitor
indicating an interest in the Opportunity, (ii) local and international strategic and
financial parties which the Monitor, in consultation with the Companies, believes
may be interested in the Opportunity, and (iii) parties that have otherwise showed
an interest in the Companies, the Property and/or the Business prior to the date of
the SISP Order; in each case, whether or not such party has submitted a letter of
intent or similar document (collectively, the “Known Potential Bidders”);

the Monitor will publish a notice of the SISP and any other relevant information that
the Companies, in consultation with the Monitor, consider appropriate, on the
Monitor’s website, and in publications as may be considered appropriate by the
Monitor;

a press release setting out relevant information regarding the commencements of
the SISP and the Opportunity generally will be issued by the Companies with
Canada Newswire designating dissemination in Canada;

the Monitor, in consultation with the Companies, will prepare (i) a process
summary (the “Teaser Letter”) describing the Opportunity, outlining the process
under the SISP and inviting recipients of the Teaser Letter to express their interest
pursuant to the SISP; and (ii) a non-disclosure agreement (an “NDA”) in form and
substance satisfactory to the Monitor, the Companies, and their respective
counsel, which agreement shall enure to the benefit of the Successful Bidder(s);
and

the Monitor, in consultation with the Companies, will prepare and maintain a virtual
data room (the “VDR”) containing due diligence information and documentation in
relation to the Opportunity. The VDR may be updated from time to time throughout
the SISP. Participants (as defined below), must direct all due diligence questions
in connection with the VDR, on a without liability or representation basis, to the
Monitor.

3
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Phase

10.

11.

12.

13.

As soon as reasonably practicable following the SISP Order, the Monitor will cause the
Teaser Letter and NDA to be sent to each Known Potential Bidder and to any other party
who requests a copy of the Teaser Letter and NDA or who is identified to the Monitor as
a potential bidder as soon as reasonably practicable after such request or identification,
as applicable.

1: Non-Binding Letters of Interest

In order to participate in the SISP, and prior to the distribution of any confidential
information to an interested party (including access to the VDR), such interested party
must deliver to the Monitor (a) the executed NDA, and (b) if requested by the Monitor,
evidence, reasonably satisfactory to the Monitor in consultation with the Companies, of its
financial wherewithal to complete on a timely basis a transaction in respect of the
Opportunity.

Interested parties that deliver the NDA and financial information referred to in paragraph
10 (together with the Stalking Horse Bidder, the “Participants” and each a “Participant”),
will be granted access to the VDR by the Monitor. The Companies, the Monitor, and their
respective advisors make no representation or warranty as to the information contained in
the VDR, including, without limitation, as to its accuracy, completeness, quality or fitness
for purpose.

The Monitor may limit any Participant’s access to specific confidential information and to
customer and supplier names and information where, the Companies determine, following
consultation with the Monitor, that such access could negatively impact the SISP, the
ability to maintain the confidentiality of the confidential information, the Business, or the
Property.

All Participants wishing to bid for the Business or Property are required to submit a non-
binding letter of interest (“LOI") in accordance with the Bidding Procedures. An LOI
submitted by a Participant will only be considered a “Phase 1 Qualified Bid” (and the
Participant who submits a Phase 1 Qualified Bid, a “Phase 1 Qualified Bidder”) if the LOI
complies at a minimum with the following:

a. it has been duly executed by all required parties;
b. it is received by the Monitor on or before the Phase 1 Bid Deadline;
C. it provides written evidence, satisfactory to the Monitor, in consultation with the

Companies, of the Participant’s ability to consummate the transaction within the
timeframe contemplated by the SISP and to satisfy any obligations or liabilities to
be assumed on closing of the transaction, including, without limitation, a specific
indication of the sources of capital and, to the extent that the Participant expects
to finance any portion of the purchase price, the identity of the financing source;

d. it identifies the terms and conditions of the proposed transaction including:

i. a description of the specific assets/shares that are expected to be subject
to the transaction and any assets/shares expected to be excluded;

ii. a description of those liabilities and obligations (including operating
liabilities and obligations to employees) which the Participant intends to

4
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assume and which liabilities and obligations it does not intend to assume
and are to be excluded as part of the transaction;

iii. whether the proposed transaction is to be implemented by way of a
“reverse vesting order”; and

iv. any other terms or conditions of the proposed transaction that the Phase 1
Qualified Bidder believes are material to the transaction;

it identifies all proposed material conditions to closing including, without limitation,
any internal, regulatory or other approvals and any form of consent, agreement or
other document required from a government body, stakeholder or other third party,
and an estimate of the anticipated timeframe and any anticipated impediments for
obtaining such conditions, along with information sufficient for the Monitor, in
consultation with the Companies, to determine that these conditions are
reasonable in relation to the Participant;

it identifies the Participant and representatives thereof who are authorized to
appear and act on behalf of the Participant for all purposes regarding the
contemplated transaction;

it fully discloses the identity of each entity or person that will be sponsoring,
participating in or benefiting from the transaction contemplated by the LOI, and it
identifies all legal, financial, accounting and other advisors that have been or that
are expected to be retained by the Participant in connection with the contemplated
transaction;

it identifies any additional due diligence required to be completed in order to submit
a Binding Offer (as defined below);

it identifies the investment amount or purchase price that must, at a minimum,
provide cash consideration sufficient to pay in full on closing of the transaction: (i)
the amount equal to the purchase price in the Stalking Horse Agreement plus an
incremental overbid amount (in the minimum amount of $250,000); (i) an
administrative reserve in an amount satisfactory to the Monitor necessary to wind-
down the CCAA proceeding; and (iii) a break fee in the amount of $390,000 as
contemplated in the Stalking Horse Agreement (the aggregate of these amounts,
the “Minimum Purchase Price”). The Monitor may deem this criterion satisfied if
the LOI, together with one or more other non-overlapping LOls, have an aggregate
value that meets or exceeds the Minimum Purchase Price (the “Aggregated
Bids”);

it confirms that the Participant will bear its own costs and expenses (including legal
and advisor fees) in connection with the LOI and the proposed transaction, and by
submitting its LOI is agreeing to refrain from and waive any assertion or request
for reimbursement on any basis;

it does not provide for any break fee or expense reimbursement, it being
understood and agreed that no bidder other than the Stalking Horse Bidder will be
entitled to any such bid protections; and

it contains such other information as may be reasonably requested by the Monitor,
in consultation with the Companies.
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14.

15.

The Monitor, in consultation with the Companies, may waive compliance with any one or
more of the requirements specified in Section 13, except for 13.i), and deem any such
non-compliant LOI to be a Phase 1 Qualified Bid.

Notwithstanding anything to the contrary herein, including the requirements set out in
sections 13 and 19, as applicable, the Stalking Horse Agreement shall constitute a Phase
1 Qualified Bid and a Phase 2 Qualified Bid, and the Stalking Horse Bidder shall constitute
a Phase 1 Qualified Bidder and a Phase 2 Qualified Bidder, and the Stalking Horse Bidder
shall be permitted to proceed to Phase 2 of the SISP.

Assessment of Phase 1 Qualified Bids and Subsequent Process

16.

17.

18.

Phase

19.

Following the receipt of any LOI, the Monitor may, in consultation with the Companies,
seek clarification with respect to any of the terms or conditions of such LOI and/or request
and negotiate one or more amendments to such LOI prior to determining if the LOI should
be considered a Phase 1 Qualified Bid.

Following the Phase 1 Bid Deadline, the Monitor, in consultation with the Companies, shall
assess the LOIs. If the Monitor determines that a LOI constitutes a Phase 1 Qualified Bid,
then such Participant who submitted the LOI will be deemed to be qualified to participate
in Phase 2 of the SISP (in that capacity a “Phase 2 Qualified Bidder’) and the Monitor
will notify in writing each Phase 2 Qualified Bidder that it has been selected as a Phase 2
Qualified Bidder within three (3) business day following the Phase 1 Bid Deadline, or at
such later time as the Monitor deems appropriate, in consultation with the Companies.

In the event that no Phase 1 Qualified Bid is received, or the Monitor has determined in
its reasonable business judgment that it would not be appropriate to select any Phase 2
Qualified Bidders, the Monitor will, as soon as reasonably possible, declare the Stalking
Horse Bidder as the Successful Bidder, post a notice on its website that the SISP has
been terminated and the Companies shall promptly seek from the Court the approval order
contemplated in the Stalking Horse Agreement.

2: Binding Offers and Selection of Successful Bidder

Any Phase 2 Qualified Bidder that wishes to make a formal offer in the SISP shall submit
a binding offer (“Binding Offer” and the Phase 2 Qualified Bidder who submits a Binding
Offer, a “Binding Bidder”) prior to the Phase 2 Bid Deadline that complies with the
following terms:

a. the Binding Offer shall be submitted to the Monitor on or before the Phase 2 Bid
Deadline;

b. it identifies all executory contracts of the Companies that the Phase 2 Qualified
Bidder will assume and clearly describes, for each contract or on an aggregate
basis, how all monetary defaults and non-monetary defaults will be remedied, as
applicable;

C. if the bid is structured as a “reverse vesting transaction”, it includes a duly
authorized and executed binding transaction agreement, including all exhibits and
schedules contemplated thereby, together with a blackline against the Stalking
Horse Agreement (which shall be posted in Word format in the VDR), describing
the terms and conditions of the proposed transaction, including any liabilities and
obligations proposed to be assumed, the purchase price, the structure and

6
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financing of the proposed transaction, and any regulatory or other third-party
approvals required;

if the bid is structured in a form other than a “reverse vesting transaction”, it
includes a duly authorized and executed, definitive transaction agreement,
containing the detailed terms and conditions of the proposed transaction, including
the Business or the assets proposed to be acquired, the obligations and liabilities
to be assumed/excluded, the detailed structure of the transaction, the final
purchase price or investment amount, and any other key economic terms
expressed in Canadian dollars, together with all exhibits and schedules thereto, all
applicable ancillary agreements with all exhibits and schedules thereto (or term
sheets that describe the material terms and provisions of such ancillary
agreements), and the proposed form of order(s) for the Court to consider in the
motion to approve the transaction;

it is not subject to any financing condition;

it is unconditional, other than upon the receipt of the Approval Order(s) (as defined
below) and satisfaction of any other conditions expressly set forth in the Binding
Offer;

it contains or identifies the key terms and provisions to be included in any Approval
Order, including whether such order will be a “reverse vesting order”;

among other representations and acknowledgments that may be requested by the
Monitor or the Companies, it includes acknowledgments and representations of
the Phase 2 Qualified Bidder that it,

i. has had an opportunity to conduct any and all due diligence regarding the
Opportunity prior to making its Binding Offer;

ii. has relied solely upon its own independent review, investigation and/or
inspection of any documents and/or the Business in making its Binding
Offer,;

iii. did not rely upon any written or oral statements, covenants,
representations, warranties, or guarantees whatsoever, whether express,
implied, statutory or otherwise, regarding the Company, the business, the
Property, the Opportunity, the SISP, or any information provided in
connection with the SISP, including, without limitation, any information
disclosed in the Teaser Letter and the VDR, or the accuracy,
completeness, quality or fitness for purpose of any information provided in
connection therewith, other than as expressly set forth in the Binding Offer;
and

iv. promptly will commence any governmental or regulatory review of the
proposed transaction by the applicable competition, antitrust or other
applicable governmental authorities, including those regulating in the
cannabis sector;

it provides for net cash proceeds that are not less than the Minimum Purchase
Price; unless it is a part of Aggregated Bids, in which case the total net cash
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20.

21.

proceeds of the Aggregated Bids will be not less than the Minimum Purchase
Price;

it is accompanied by a letter that confirms that:

i. the Binding Offer may be accepted by the Companies by countersigning
the Binding Offer;

ii. the Binding Offer is irrevocable and capable of acceptance until the earlier
of (A) two business days after the date of closing of the Successful Bid(s);
and (B) December 6, 2024 (the “Outside Date”); and

iii. the Phase 2 Qualified Bidder will bear its own costs and expenses
(including legal and advisor fees) in connection with the Binding Offer and
the proposed transaction, and by submitting its bid is agreeing to refrain
from and waive any assertion or request for reimbursement on any basis;

it does not provide for any break or termination fee, expense reimbursement or
similar type of payment, it being understood and agreed that no bidder other than
the Stalking Horse Bidder will be entitled to any bid protections;

it is accompanied by a deposit in the amount of not less than 10% of the cash
purchase price payable on closing or total new investment contemplated, as the
case may be (the “Deposit”), along with acknowledgement (i) that if the Phase 2
Participant is selected as the Successful Bidder, the Deposit will be nonrefundable
subject to approval of the Successful Bid by the Court and (ii) of the terms
described in paragraph 31 below; and

it contemplates and reasonably demonstrates a capacity to consummate a closing
of the transaction set out therein on or before November 29, 2024, or such earlier
date as is practical for the parties to close the contemplated transaction, following
the satisfaction or waiver of the conditions to closing and in any event no later than
the Outside Date.

The Monitor may not waive compliance with any one or more of the requirements specified
above and may not deem any non-compliant Binding Offer to be a Successful Bid.

Notwithstanding anything to the contrary contained herein, the Stalking Horse Agreement
shall constitute a Binding Offer.

Selection of Successful Bid(s)

22.

23.

The Monitor, in consultation with the Companies, may, following the receipt of any Binding
Offer, seek clarification with respect to any of the terms or conditions of such Binding Offer
and/or request and negotiate one or more amendments to such Binding Offer prior to
determining if the Binding Offer should be considered a Successful Bid.

If any Binding Offers are received (other than the Stalking Horse Agreement) the Monitor
will, in consultation with the Companies:

review and evaluate each Binding Offer based on various factors in addition to
those set out at Section 19 of the SISP, as the Monitor deems appropriate in its
reasonable business judgment including, without limitation,

8
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24.

25.

26.

27.

i. the purchase price and the net value provided by such bid including
the proposed form, composition, and allocation of such
consideration;

i. the identity, circumstances and ability of the Phase 2 Qualified
Bidder to successfully complete such transaction,

ii. the proposed transaction documents;
iv. the effects of the bid on the stakeholders of the Companies;

V. factors affecting the speed, certainty, and value of the transaction
(including any regulatory or licensing approvals or third-party
contractual arrangements required to close the transactions);

Vi. the assets and/or liabilities included or excluded from the bid;

Vii. any related restructuring costs, and the likelihood and timing of
consummating such transaction; and

viii. the likelihood of the Court to approve such Successful Bid; and

b. consult with BMO regarding the aspects of a Binding Offer related to payout or
assumption of the BMO’s debt, which shall include providing a summary of the
terms of each Binding Offer to BMO; and

C. select the best bid(s) (the “Successful Bid(s)”) within two (2) business days of the
Phase 2 Bid Deadline and following such selection will promptly notify the Binding
Bidder making such Successful Bid that it has been selected as a successful
bidder (the “Successful Bidder”).

Any Successful Bid will be subject to approval by the Court.

In the event that no Binding Offer is received (other than the Stalking Horse Agreement),
the Monitor will, as soon as reasonably possible, post a notice on its website that the SISP
has concluded and will promptly seek from the Court the approval and vesting order
contemplated in the Stalking Horse Agreement.

If a Binding Offer is received other than the Stalking Horse Agreement, the Monitor, in
consultation with the Companies, will direct such Binding Bidders to participate in an
auction (the “Auction”) to be conducted and administered by the Monitor in accordance
with the Auction Procedures Letter (as defined below).

In the event that it is determined that there is to be an Auction in respect of some or all of
the Property or Business, the Auction shall be governed by an auction procedures letter
(“Auction Procedures Letter’) to be prepared by the Monitor and sent to all applicable
Binding Bidders setting out, among other things, (a) the date, time and location of the
Auction (including whether in person or by videoconference); (b) the amount of the starting
bid; and (c) the initial minimum overbid.
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Approval of Successful Bid(s)

28.

29.

30.

The Companies will make a motion to the Court (the “Approval Motion”) for one or more
orders:

a. approving the Successful Bid(s) and authorizing the taking of such steps and
actions and completing such transactions as are set out therein or required
thereby; and

b. granting a vesting order and/or reverse vesting order to the extent that such relief
is contemplated by the Successful Bid(s) so as to vest title to any purchased assets
in the name of the Successful Bidder(s) and/or vest unwanted liabilities out of one
or more of the Companies (collectively, the “Approval Order(s)”).

The Approval Motion will be held on the earliest possible date after the selection of the
Successful Bid, taking into account Court availability. With the consent of the Monitor and
the Successful Bidder(s), and in consultation with the DIP Lender and BMO, the Approval
Motion may be adjourned or rescheduled by the Companies without further notice, by an
announcement of the adjourned date at the Approval Motion or with notice to the service
list of the CCAA proceedings prior to the Approval Motion. The Companies will consult
with the Monitor, and the Successful Bidder(s) regarding the application material to be
filed by the Companies for the Approval Motion.

All Binding Offers (other than the Successful Bid(s)) will be deemed rejected on and as of
the date of the closing of the applicable Successful Bid(s), with no further or continuing
obligation of the Companies to any unsuccessful Phase 2 Qualified Bidders.

Deposits

31.

The Deposit(s):

a. will, upon receipt from the Phase 2 Qualified Bidder(s), be retained by the Monitor
and deposited in a non-interest-bearing trust account;

b. received from the Successful Bidder(s) will:

i. be applied to the purchase price to be paid by the applicable Successful
Bidder(s) whose Successful Bid is the subject of the Approval Order(s),
upon closing of the approved transaction; and

ii. otherwise be held and refundable in accordance with the terms of the
definitive documentation in respect of any Successful Bid provided that all
such documentation will provide that the Deposit will be retained by the
Companies and forfeited by the Successful Bidder if the Successful Bid
fails to close by the Outside Date, and such failure is attributable to any
failure or omission of the Successful Bidder to fulfil its obligations under the
terms of the Successful Bid;

C. received from the Phase 2 Qualified Bidder(s) that are not the Successful Bidder

will be fully refunded to the Phase 2 Qualified Bidder(s) that paid the Deposit(s) as
soon as practical following the closing of the Successful Bid.
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32. Notwithstanding anything to the contrary herein, the Stalking Horse Bidder will not be
required to provide a Deposit.

“As is, where is”

33. Any sale (or sales) of the Property or the Business will be on an “as is, where is” basis
and without surviving representations or warranties of any kind, nature, or description by
the Monitor, the Companies or any of their respective agents, advisors or estates, except
for representations and warranties that are customarily provided in purchase agreements
for a company subject to CCAA proceedings, and that may be expressly provided in the
final documentation and Approval Order(s). Any such representations and warranties
provided for in the definitive documents will not survive closing.

Free of Claims and Interests

34. Pursuant to the applicable Approval Order and to the extent permitted by law, all of the
rights, title and interests of the Companies in and to the Property or the Business to be
acquired will be sold free and clear of, inter alia, all pledges, liens, security interests,
encumbrances, claims, charges, options, and interests therein (collectively, the “Claims
and Interests”) pursuant to the CCAA, such Claims and Interests to attach to the net
proceeds of the sale of such Property or Business (without prejudice to any claims or
causes of action regarding the priority, validity or enforceability thereof), except to the
extent otherwise set forth in the relevant transaction documents with a Successful Bidder
and the applicable Approval Order.

Confidentiality

35. For greater certainty, other than as required in connection with any Approval Motion,
neither the Companies nor the Monitor will disclose: (i) the identity of any Participant (other
than the Stalking Horse Bidder); or (ii) the terms of any bid, LOI, Phase 1 Qualified Bid,
Phase 2 Qualified Bid, or Binding Offer (other than the Stalking Horse Agreement), with
any other bidder without the consent of such party (including by way of email), subject to
applicable law.

Further Orders

36. At any time during the SISP, the Monitor may apply to the Court for advice and directions
with respect to any aspect of this SISP including, but not limited to, the continuation of the
SISP or with respect to the discharge of their powers and duties hereunder.

Additional Terms
37. In addition to any other requirement of the SISP:

a. The Monitor will at all times prior to the selection of a Successful Bid(s) use
commercially reasonable efforts to facilitate a competitive bidding process in the
SISP including, without limitation, by actively soliciting participation by all persons
who would be customarily identified as high-potential bidders in a process of this
kind or who may be reasonably proposed by any of the Companies’ stakeholders
as a high-potential bidder.

b. Any consent, approval or confirmation to be provided by the Stalking Horse Bidder,
the DIP Lender, BMO, the Companies and/or the Monitor is ineffective unless
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38.

39.

40.

provided in writing and any approval required pursuant to the terms hereof is in
addition to, and not in substitution for, any other approvals required by the CCAA
or as otherwise required at law in order to implement a Successful Bid. For the
avoidance of doubt, a consent, approval or confirmation provided by email will be
deemed to have been provided in writing for the purposes of this paragraph.

C. Prior to seeking Court approval for any transaction or bid contemplated by this
SISP, the Monitor will provide a report to the Court on the SISP process, parts of
which may be filed under seal, including in respect of any and all bids received.

The DIP Lender, BMO, and any other secured creditor of the Companies shall have the
right (subject to compliance with the terms of this SISP) to credit bid their secured debt
against the assets secured thereby up to the full face value of such secured lender’s
claims, including principal, interest and any other obligations owing to such secured
lender; provided that any such secured lender shall be required to: (a) pay in full in cash,
or assume (with the consent of the holder of the priority claim), any obligations of the
Companies in priority to its secured debt; and (b) pay appropriate consideration for any
assets of the Companies which are contemplated to be acquired and that are not subject
to such secured lender’s security.

Any requirement to deliver notices, bids, consents, or any other information,
documentation, or other material to the Monitor pursuant to this SISP shall be satisfied by
delivery via courier or electronic transmission to the Monitor at the following addresses:

To the Monitor:

ALVAREZ & MARSAL CANADA INC.
200 Bay Street

Toronto, Ontario M5J 2J1

Canada

Attention:
Josh Nevsky — jnevsky@alvarezandmarsal.com
Skylar Rushton — srushton@alvarezandmarsal.com

With a copy to counsel to the Monitor

STIKEMAN ELLIOTT LLP
5300 Commerce Court West
199 Bay Street

Toronto, Ontario M5L 1B9
Canada

Attention:
Maria Konyukhova - mkonyukhova@stikeman.com
Lee Nicholson - leenicholson@stikeman.com

Other than as specifically set forth in a definitive agreement between the Companies and
a Successful Bidder, the SISP does not, and will not be interpreted to, create any
contractual, fiduciary, or other legal relationship between the Monitor, the Companies, and
any other person.
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41.

The Monitor, the Companies, and their advisors shall not be liable for any claim for
commission, finder’'s fee or like payment in respect of the completion of any of the
transactions completed under the SISP. Any such claim shall be the sole liability of the
bidder who completes a transaction under the SISP pursuant to which the claim is being
made.
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IN THE MATTER OF THE COMPANIES’ CREDITORS Court File No. CV-24-00726584-00CL
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 2675970 ONTARIO INC. et al.

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceedings commenced at Toronto

SALE PROCESS APPROVAL ORDER

RECONSTRUCT LLP
120 Adelaide Street West
Suite 2500

Toronto, ON M5H 1T1

Caitlin Fell LSO No. 60091H
Tel: 416.613.8282
Email: cfell@reconllp.com

Sharon Kour LSO No. 58328D
Tel: 416.613.8288
Email: skour@reconllp.com

Jessica Wuthmann LSO No. 72442W
Tel: 416.613.8288
Email: jwuthmann@reconllp.com

Lawyers for the Applicants
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THIS IS EXHIBIT “G” REFERRED TO IN THE
AFFIDAVIT OF ANDREW WILLIAMS SWORN REMOTELY BY ANDREW WILLIAMS STATED
AS BEING LOCATED IN THE CITY OF TORONTO BEFORE ME AT THE CITY OF
TORONTO, IN THE PROVINCE OF ONTARIO, THIS 21 DAY OF NOVEMBER 2024, IN
ACCORDANCE WITH O. REG 431/20, ADMINISTERING OATH OR DECLARATION
REMOTELY

A COMMISSIONER FOR TAKING AFFIDAVITS
JESSICA WUTHMANN
LSO# 72442W


lrivers
Jessica
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Court File No. CV-24-00726584-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 2675970 ONTARIO INC., 2733181
ONTARIO INC., 2385816 ALBERTA LTD., 2161907 ALBERTA
LTD., 2733182 ONTARIO INC., 2737503 ONTARIO INC,,
2826475 ONTARIO INC., 14284585 CANADA INC., 2197130
ALBERTA LTD., 2699078 ONTARIO INC., 2708540 ONTARIO
CORPORATION, 2734082 ONTARIO INC., TS WELLINGTON
INC., 2742591 ONTARIO INC., 2796279 ONTARIO INC,,
10006215 MANITOBA LTD., AND 80694 NEWFOUNDLAND &
LABRADOR INC.

AFFIDAVIT OF ANDREW WILLIAMS
(sworn September 12, 2024)
I, ANDREW WILLIAMS, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

1. | am the President of each of 2675970 Ontario Inc., 2733181 Ontario Inc., 2385816 Alberta
Ltd., 2161907 Alberta Ltd., 2733182 Ontario Inc., 2737503 Ontario Inc., 2826475 Ontario Inc.,
14284585 Canada Inc., 2197130 Alberta Ltd., 2699078 Ontario Inc., 2708540 Ontario
Corporation, 2734082 Ontario Inc., TS Wellington Inc., 2742591 Ontario Inc., 2796279 Ontario
Inc., 10006215 Manitoba Ltd., and 80694 Newfoundland & Labrador Inc. (each individually, an
“Applicant”, and collectively, the “Applicants”). Accordingly, | have personal knowledge of the
matters set out below except where | have obtained information from others. Where | have relied

on information from others, | state the source of such information and verily believe it to be true.
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2.

This affidavit is sworn in support of the Applicants’ motion for:

(@)

(b)

an order (the “SISP Approval Order”) that, among other things:

approves the sale and investment solicitation process attached as

Schedule “A” to the SISP Approval Order (the “SISP”);

authorizes and directs the Monitor and the Applicants to take any and all
actions as may be necessary or desirable to implement and carry out the

SISP in accordance with its terms and the SISP Approval Order;

authorizes and empowers the Applicants to enter into a share
subscription agreement (the “Stalking Horse Agreement”) between
2675970 Ontario Inc. (“267 Ontario”) and TS Investments (in such
capacity, the “Stalking Horse Bidder”), solely for the purpose of

constituting the “Stalking Horse Bid” under the SISP; and

approves the break fee contained in the Stalking Horse Agreement (the
“Break Fee”) and authorizes and directs the Applicants to pay the Break
Fee to the Stalking Horse Bidder if the Stalking Horse Bid is not the

Successful Bid (as defined herein) under the SISP.

an amendment to the amended and restated initial order dated September 6, 2024

(the “ARIO”) extending the stay of proceedings to stay all proceedings against or

in respect of DAK Capital Inc. (“DAK”), an entity related to the Applicants, that

relate to or involve any of the Applicants or Non-Applicant Entities (as defined

below) (any such proceeding a “Related Proceeding”) except with the written

consent of DAK and the Monitor, or with leave of this Court (the “Related

Proceeding Stay”).
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I BACKGROUND OF THE CCAA PROCEEDING

3. The Applicants own, operate, and franchise retail dispensaries in Canada selling premium
cannabis products and accessories directly to consumers under the corporate banner “Tokyo
Smoke.” In addition to retail dispensaries, the Applicants maintain an online platform for direct-to-

consumer cannabis sales and deliveries (the “Business”).

4. Tokyo Smoke was one of the first chain retailers formed following the legalization of
cannabis in Ontario in 2018. Conceived as an experiential retail concept, the Tokyo Smoke brand
was predicated on appealing to non-legacy cannabis customers with award-winning design in

desirable locations.

5. Since their inception, the Applicants have significantly expanded their operations and have
become a leading cannabis retailer with a nationally recognized portfolio of banners and branding.
At the time of filing for protection under the Companies’ Creditors Arrangement Act (Canada) (the
“CCAA”), the Applicants had 61 operating corporate Tokyo Smoke retail locations and 29
franchised Tokyo Smoke retail locations across Canada. The majority of the retail stores are
located in Ontario, with remaining locations in Saskatchewan, Manitoba, and Newfoundland and

Labrador.

6. The Applicants began experiencing financial difficulties due to various factors, including
changes in the licensing regime which devalued cannabis retail licenses and saturated the
market, challenges in the cannabis retail space as a result of the lack of product differentiation
and downward price pressure, burdensome real property lease terms at underperforming retail

stores, and increased operating costs due to the broader economic environment.
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7. As a result of the Applicants’ liquidity constraints, on August 28, 2024, the Applicants

sought and obtained an initial order (the “Initial Order”) under the CCAA from the Ontario

Superior Court of Justice (Commercial List) (the “Court”).

8. At the comeback hearing, on September 6, 2024, the Applicants sought and obtained the

ARIO. A copy of the ARIO is attached as Exhibit “A”.

9. Pursuant to the ARIO, the Court, among other things:

(@)

(b)

(€)

(d)

(e)

(f)

appointed Alvarez and Marsal Canada Inc. as monitor of the Applicants (in such

capacity, the “Monitor”);

granted a stay of proceedings in favour of the Applicants until and including

December 6, 2024;

extended the stay of proceedings to certain of the Applicants’ affiliates (the “Non-

Applicant Entities”);

approved a DIP facility term sheet dated August 27, 2024 (the “DIP Term Sheet”),
pursuant to which the Applicants are authorized to borrow up to $8 million from TS

Investments Corp. (the “DIP Lender”);

approved a key employee retention plan (the “KERP”); and

granted certain super-priority charges over all of the Applicants’ assets, properties

and undertakings (the “Property”), namely:

i. an administration charge in the amount of $850,000;

ii. a charge in favour of the DIP Lender in the maximum principal amount of $8

million plus fees, costs, and interest;
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iii. a charge in favour of the Applicants’ directors and officers in the amount of $3

million; and

iv. a charge in favour of the beneficiaries of the KERP to the maximum amount of

$218,500.

10. In support of the Initial Order and the ARIO, | swore an affidavit on August 28, 2024 (“Initial
Affidavit”) and on September 3, 2024 (“Second Affidavit”). My Initial Affidavit provides further
details on, among other things, the Applicants’ Business, the Applicants’ financial circumstances
and the events leading up to the Applicants’ insolvency. My Second Affidavit provides further
details on the Applicants’ activities between the granting of the Initial Order and the ARIO. My
Initial Affidavit is attached (without exhibits) as Exhibit “B”. My Second Affidavit is attached

(without exhibits) as Exhibit “C”.
Il. THE SISP

11. As discussed in the Initial Affidavit, the primary objectives of these CCAA proceedings are

to clean up the balance sheet and reduce expenses with a view to being profitable.

12. To meet these objectives and to complement the Applicants’ ongoing operational
restructuring efforts, the Applicants determined that it is critical that they conduct a sale and
investment solicitation process. Accordingly, the Applicants developed the SISP, in consultation

with the Monitor, the DIP Lender, and the Bank of Montreal (“BMQO”) (its senior secured lender).

13. | believe that the SISP is the best available option to maximize value for the Applicants’
stakeholders. Specifically, the SISP is intended to widely expose the Applicants’ Business and
Property to the market and to provide a structured and orderly process for interested parties to

perform due diligence and submit offers for a broad range of potential transactions (including a
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sale or recapitalization). The Applicants will continue to operate in the normal course during the

SISP in order to preserve and maximize going concern value of the Business.

14. The SISP involves the submission of a stalking horse bid to set the “floor” price in any sale
of the Business. Accordingly, the Applicants have negotiated the Stalking Horse Agreement with
TS Investments. TS Investments is the direct and indirect shareholder of the Applicants, as well
as a significant secured lender of the Applicants. A copy of the Stalking Horse Agreement is

attached as Exhibit “D”.

15. | understand that the Monitor supports the approval of the SISP, recognizing that the SISP
is fair and reasonable in the circumstances, and is in the best interest of creditors. | also

understand that the DIP Lender and BMO are supportive of the SISP.

16. The SISP and Stalking Horse Agreement mitigate the risk of employee resignations as a
result of uncertainty around the outcome of the CCAA proceeding and will increase the likelihood

that the Applicants will be able to emerge from CCAA protection as a going concern.

A. Overview of the SISP
17. The SISP contemplates a two-phase sale process that will be administered by the Court-
appointed Monitor over approximately 50 days. The SISP is designed to culminate in the closing
of a transaction by no later than December 6, 2024, which is the day that the stay of proceedings

expires.

18. Phase 1 of the SISP (“Phase 1”) calls for non-binding letters of interest (“LOIs”). The
Monitor, in consultation with the Applicants, will assess the LOIs to determine which bids are a
“Phase 1 Qualified Bid” and which bidders can participate in the second phase of the SISP (a

“Phase 2 Qualified Bidder”).
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19. In the event that no Phase 1 Qualified Bid is received, or the Monitor has determined in
its reasonable business judgment that it would not be appropriate to select any Phase 2 Qualified
Bidders, the Monitor will declare the Stalking Horse Bidder as the best bid (the “Successful Bid”).

In such circumstances, the SISP will not proceed to phase 2 (“Phase 2”).

20. If there is at least one Phase 2 Qualified Bidder (other than the Stalking Horse Bidder),

the SISP shall proceed to Phase 2.

21. Phase 2 of the SISP permits Phase 2 Qualified Bidders to conduct further due diligence
and submit an unconditional binding offer (“Binding Offer”) that complies with the terms specified

in the SISP. A bidder that submits a Binding Offer will be considered a “Binding Bidder”.

22. The SISP contemplates the following key milestones and deadlines:

Milestone Deadline

Commencement of marketing and | As soon as reasonably practicable but no
solicitation of interest (the | later than September 20, 2024
“‘“Commencement Date”)

Deadline to submit a LOI (the “Phase 1 | 5:00 p.m. (Eastern Time) on October 21,

Bid Deadline”) 2024

Deadline to submit a Binding Offer (the | 5:00 p.m. (Eastern Time) on November
“Phase 2 Bid Deadline”) 11, 2024

Selection of Successful Bid(s) No later than 5:00 p.m. (Eastern Time) on

November 13, 2024

Motion for Court Approval of Successful [ As soon as reasonably practicable

Bid(s) following the selection of the Successful
Bid, but by no later than November 22,
2024

Closing of Successful Bid(s) No later than December 6, 2024

(“Outside Date”)
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23. | believe the above milestones provide sufficient time for the Applicants to broadly canvass
the market for a value-maximizing transaction. In particular, the above timeline of the SISP
appropriately balances the Applicants’ need for sufficient time to comprehensively market their

Business with the limitations of the Applicants’ financial position and available interim financing.

24, The SISP provides that the Monitor may extend the above deadlines, in consultation with
the Applicants, by up to two weeks without Court approval with the exception of the Outside Date,
which can only be extended with the prior written consent of the DIP Lender and BMO. The ability
to extend deadlines provides the Monitor and Applicants with the necessary flexibility to maximize

the Applicants’ success in the SISP.
25. Each of the key milestones of the SISP are described in greater detail below.

B. Solicitation of Interest and Notice of the SISP
26. The SISP prescribes that the Monitor, in consultation with the Applicants, shall take the

following steps to commence the SISP before the Commencement Date of September 20, 2024:
@) prepare a list of known potential bidders;

(b) publish a notice of the SISP on the Monitor's Website and in any publications as

may be considered appropriate by the Monitor;

(© prepare both a process summary (the “Teaser Letter”) describing the SISP and a

form of non-disclosure agreement (“NDA”); and

(d) prepare and maintain a virtual data room (“VDR”) containing due diligence
information and documentation in relation to the Applicants including a copy of the

Stalking Horse Agreement.
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27. | understand that the Monitor has already started preparing the above-noted documents
and the VDR with a view to commencing the SISP as soon as reasonably practicable following

the SISP Approval Order.

28. The SISP also requires the Applicants to issue a press release about the SISP no later

than the Commencement Date.

29. As soon as reasonably practicable following the granting of the SISP Approval Order, the
Monitor will send the Teaser Letter and NDA to each known potential bidder and to any other

party who requests a copy.

C. Phase 1: Non-Binding LOls
30. In order to participate in Phase 1 of the SISP, an interested party must deliver an executed
NDA to the Monitor, and if requested by the Monitor, evidence of its financial wherewithal to
complete a transaction on a timely basis. Thereafter, the Monitor will grant the interested party

access to the VDR to perform its due diligence.

31. Any party who wishes to submit a non-binding LOI must do so by the Phase 1 Bid
Deadline, being October 21, 2024. An LOI will only be considered a Phase 1 Qualified Bid where

it complies with certain minimum criteria including, among other things:
@) it has been duly executed by all required parties;

(b) it provides written evidence, satisfactory to the Monitor, in consultation with the
Applicants, of the participant’s ability to consummate the transaction within the

timeframe contemplated by the SISP;

(© it identifies the terms and conditions of the proposed transaction including: (i) a

description of the specific assets/shares that are expected to be subject to the



Docusign Envelope ID: 5D07ABB8-2B9A-4BAD-846F-EE27392EF93A

(d)

(e)

(f)

-10-

transaction and any assets/shares expected to be excluded; (ii) a description of
those liabilities and obligations (including operating liabilities and obligations to
employees) which the participant intends to assume and which liabilities and
obligations it does not intend to assume and are to be excluded as part of the
transaction; (iii) whether the proposed transaction is to be implemented by way of
a “reverse vesting order”; (iv) any other terms of conditions of the proposed

transaction that the bidder believes are material to the transaction;

it identifies all proposed material conditions to closing including, without limitation,
any internal, regulatory or other approvals and any form of consent, agreement or
other document required from a government body, stakeholder or other third party,
and an estimate of the anticipated timeframe and any anticipated impediments for
obtaining such conditions, along with information sufficient for the Monitor, in
consultation with the Applicants, to determine that these conditions are

reasonable;

it identifies any additional due diligence required to be completed in order to submit

a Binding Offer; and

it identifies the investment amount or purchase price that must, at a minimum,
provide cash consideration sufficient to pay in full on closing of the transaction: (i)
the amount equal to the purchase price in the Stalking Horse Agreement which is
approximately $77 million, plus an incremental bid amount (in the minimum amount
of $250,000); (ii) an administrative reserve in an amount satisfactory to the Monitor
necessary to wind-down the CCAA proceeding; and (iii) a Break Fee in the amount
of $390,000 as contemplated in the Stalking Horse Agreement (the aggregate of

these amounts, the “Minimum Purchase Price”). The Monitor may deem this

232
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criterion satisfied if the LOI, together with one or more other non-overlapping LOls,
have an aggregate value that meets or exceeds the Minimum Purchase Price

(“Aggregated Bids”).

32. Following the Phase 1 Bid Deadline, the Monitor, in consultation with the Applicants, shall
assess the LOls. If the Monitor determines that there is at least one Phase 1 Qualified Bid (other
than the Stalking Horse Bid), the SISP will proceed to Phase 2. Only the bidders that submit a
Phase 1 Qualified Bid will be deemed a “Phase 2 Qualified Bidder” and permitted to participate in

Phase 2 of the SISP.

33. In the event that no Phase 1 Qualified Bid is received (other than the Stalking Horse Bid),
or the Monitor has determined in its reasonable business judgment that it would not be appropriate
to select any Phase 2 Qualified Bidders, the Monitor will declare the Stalking Horse Bid as the
Successful Bid. In such circumstances, the Applicants will promptly seek Court approval of the

Stalking Horse Agreement and Phase 2 of the SISP will not be conducted.

D. Phase 2 — Binding Offers
34. Phase 2 of the SISP affords the Phase 2 Qualified Bidders the opportunity to perform

further due diligence and submit a formal Binding Offer.

35. Any Phase 2 Qualified Bidder (other than the Stalking Horse Bidder) that wishes to make
a formal offer with respect to the Applicants’ Business must submit a Binding Offer by the Phase
2 Bid Deadline, being November 11, 2024. An offer will only be considered to be a Binding Offer

where it complies with certain criteria identified in the SISP including, among other things:

(@) it identifies all executory contracts of the Applicants that the Phase 2 Qualified

Bidder will assume and clearly describes, for each contract or on an aggregate
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basis, how all monetary defaults and non-monetary defaults will be remedied, as

applicable;

if the bid is structured as a “reverse vesting transaction”, it includes a duly
authorized and executed binding transaction agreement, including all exhibits and
schedules contemplated thereby, together with a blackline against the Stalking
Horse Agreement (which shall be posted in Word format in the VDR), describing
the terms and conditions of the proposed transaction, including any liabilities and
obligations proposed to be assumed, the purchase price, the structure and
financing of the proposed transaction, and any regulatory or other third-party

approvals required;

if the bid is structured in a form other than a “reverse vesting transaction”, it
includes a duly authorized and executed definitive transaction agreement
containing the detailed terms and conditions of the proposed transaction, including
the Business or the assets proposed to be acquired, the obligations and liabilities
to be assumed/excluded, the detailed structure of the transaction, the final
purchase price or investment amount, and any other key economic terms
expressed in Canadian dollars, together with all exhibits and schedules thereto, all
applicable ancillary agreements with all exhibits and schedules thereto (or term
sheets that describe the material terms and provisions of such ancillary
agreements), and the proposed form of order(s) for the Court to consider in the

motion to approve the transaction;

it provides for net cash proceeds that are not less than the Minimum Purchase

Price; unless it is a part of Aggregated Bids, in which case the total net cash

234
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proceeds of the Aggregated Bids will be not less than the Minimum Purchase

Price;

it is accompanied by a deposit in the amount of not less than 10% of the cash
purchase price payable on closing or total new investment contemplated, as the
case may be (the “Deposit”), along with an acknowledgement (i) that if the bid of
the Phase 2 Qualified Bidder is selected as the Successful Bid, the Deposit will be
nonrefundable subject to approval of the Successful Bid by the Court, and (i) of

the terms of the SISP;

it is not subject to any financing condition;

it is unconditional, other than upon the receipt of the Approval Order (as defined
below) and satisfaction of any other conditions expressly set forth in the Binding

Offer;

it contains or identifies the key terms and provisions to be included in any Approval
Order (as defined below), including whether such order will be a “reverse vesting

order”; and

it is accompanied by a letter that confirms that the Binding Offer: (i) may be
accepted by the Applicants by countersigning the Binding Offer; and (ii) is
irrevocable and capable of acceptance until the earlier of (A) two business days

after the date of closing of the Successful Bid(s); and (B) the Outside Date.

Selection, Approval and Closing of the Successful Bid(s)

36. At the conclusion of Phase 2 of the SISP, the Monitor will review and evaluate each offer

received in consultation with the Applicants and BMO. If no Binding Offer is received (other than

the Stalking Horse Agreement), the Monitor will, as soon as reasonably possible, post a notice on

235
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its website that the SISP has concluded. In such circumstances, the Applicants will promptly seek

a motion before the Court for the Approval Order (as defined below).

37. If a Binding Offer other than the Stalking Horse Agreement is received, the Monitor, in
consultation with the Applicants, will direct such Binding Bidder to participate in an auction (the
“Auction”). The Auction will be administered by the Monitor and governed by an auction
procedures letter to be prepared by the Monitor and sent to all applicable Binding Bidders setting
out, among other things, (a) the date, time and location of the Auction (including whether in person

or by videoconference); (b) the amount of the starting bid; and (c) the initial minimum overbid.
38. The highest bid at the Auction will be deemed the Successful Bid.
39. After the selection of a Successful Bid, the SISP contemplates:

@) granting of an Approval Order: on the earliest possible date after the selection
of the Successful Bid, the Applicants shall apply to the Court for one or more orders
approving such Successful Bid, vesting title to the purchased assets in the name
of the successful bidder, and/or vesting unwanted liabilities out of one or more of

the Applicants (the “Approval Order”); and

(b) closing of the transaction by the Outside Date: the parties will close the
transaction contemplated in the Successful Bid by the Outside Date, being

December 6, 2024.

40. On the closing of the transaction contemplated in the Successful Bid, all Binding Offers

other than the Successful Bid will be deemed rejected.
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M. THE STALKING HORSE AGREEMENT

41. The SISP includes the Stalking Horse Bid, in the form of the Stalking Horse Agreement,
to stimulate market interest by setting a “floor” price that bidders in the SISP must bid against.
Notwithstanding that all reasonable efforts outlined in the SISP will be made to solicit interest, the
Stalking Horse Bid also provides comfort and assurance to stakeholders that the SISP will result
in a successful transaction that will permit the Applicants will emerge from these CCAA
proceedings as a going-concern for the benefit of their stakeholders including their 374

employees, suppliers, customers, franchisees, and landlords.

42. As noted above, approval of the Stalking Horse Agreement on this motion is only being
sought for the purposes of approving it as the Stalking Horse Bid under the SISP. To the extent
the Stalking Horse Agreement is ultimately designated as the Successful Bid in the SISP, further

approval will be sought from the Court to consummate the transactions contemplated therein.

43. The principal terms of the Stalking Horse Agreement are summarized below. Defined

terms used but not defined in the chart below are taken from the Stalking Horse Agreement:

Term Details

Seller 267 Ontario, as the Company

Purchaser TS Investments Corp., as Purchaser (the existing parent company of
the Seller)

Transaction Reverse vesting structure share subscription agreement

Structure
Prior to closing, the Company will incorporate a new company
(“Residual Co.”) to which all the Excluded Assets, Excluded Contracts,
and Excluded Liabilities will be transferred as part of the Closing
Sequence. Residual Co. shall have no issued or outstanding shares.




Docusign Envelope ID: 5D07ABB8-2B9A-4BAD-846F-EE27392EF93A

-16-

Purchased Assets

The Company shall issue to the Purchaser, and the Purchaser shall
subscribe for that number and class of shares in the share capital of the
Company from treasury, to be specified by the Purchaser at least two
Business Days prior to the Closing Date, which shares shall be free and
clear of all Encumbrances, except for any Encumbrances under any
BMO Post-Closing Loan Documents (“Purchased Shares”). In addition
to the Purchased Shares, the Retained Assets and Retained Liabilities
will remain with the Purchased Entities.

Purchase Price

The total aggregate consideration payable by TS Investments for the
Purchased Shares is equal to approximately $77 million representing:
(a) the outstanding obligations payable by the Applicants pursuant to
the DIP Term Sheet, plus all accrued and unpaid interest, fees, and
costs; (b) all amounts owing by the Purchased Entities to BMO; (c) an
amount equal to the Retained Liabilities (other than the amount of
indebtedness owing to BMO) that have accrued as of the Closing Date,
(d) the amount of $31 million, representing a portion of the outstanding
secured obligations payable by the Applicants pursuant to the TS
Investments Grid Note including the principal amount of such claims
and interest, fees and interest accrued as of the Closing Date; as well
as certain cash consideration, namely (e) the Cure Costs, (f) the Priority
Payment Amount; and (e) the Administrative Expense Amount.

Excluded Assets
and Excluded
Liabilities

The Excluded Assets include the Cash Consideration, certain Tax
matters related to the Excluded Liabilities and Excluded Assets,
Excluded Contracts and Excluded Leases and certain other ancillary
assets.

The Stalking Horse Bidder may also exclude any other assets or
liabilities five (5) days prior to the hearing for the Approval Order.

Closing Date

No later than five (5) business days after the conditions to closing have
been satisfied or waived (the “Closing Date”).

The Closing Date shall be no later than the Outside Date of December
6, 2024 or such later date agreed to by each of the Company and the
Purchaser in writing in consultation with the Monitor.

238
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Retained Liabilities

e Wages, vacation pay, and benefit plans owing to any employee
that continues employment with the Applicants after the Closing
Time.

e Cure Costs and liabilities of the Purchased Entities under any
Retained Contracts or Retained Leases being retained by the
Purchaser.

e Post-Filing Claims that remain outstanding as at the Closing
Time.

e Outstanding indebtedness under the BMO Post-Closing Loan
Documents unless the Purchaser elects to pay such outstanding
indebtedness in cash, or other consideration, in accordance with
Section 3.2 of the Stalking Horse Agreement.

o Liabilities relating to Gift Cards and The High Roller Club
Rewards Program accruing to and after the Closing Time.

e Intercompany Liabilities payables (and all Claims,
Encumbrances relating thereto.

e Tax liabilities of the Purchased Entities for any period, or the
portion thereof, beginning on or after the Closing Date.

e Any Retained Liabilities and any other Retained Liabilities added
pursuant to Section 2.8 of the Stalking Horse Agreement.

As is, Where is

The Stalking Horse Bidder acquires the Purchased Shares on an “as is,
where is basis”, subject to representations and warranties of the
Applicants contained in Article 4 of the Stalking Horse Agreement. |
understand from my counsel that the representations and warranties
contained in Article 4 are typical for share subscription agreements in
the CCAA including due authorization to execute the agreement, the
existence of the Applicants, and an absence of conflicts/actions that
would prevent the consummation of the transaction.

Employees

The Stalking Horse Bidder will determine which employees it will
assume and continue to employ prior to Closing.

Key Conditions to
Closing

The key conditions for closing include:

e The Stalking Horse Agreement shall be the Successful Bid (as
determined pursuant to the SISP).

e The SISP Approval Order and the Approval Order shall have
been issued and entered and not subject to appeal.

e No provision of law prevents the consummation of the
transaction.

239
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e The parties shall receive certain transaction regulatory
approvals and all licenses will be in good standing.

e Employees that the Stalking Horse Bidder does not wish to
retain are terminated prior to closing.

44, The Stalking Horse Agreement also entitles the Stalking Horse Bidder to a Break Fee
equal to 1% of the Credit Bid Consideration (as defined in the Stalking Horse Agreement), which
is $390,000, in the circumstances where the Stalking Horse Agreement is not selected as the
Successful Bid under the SISP. If the Stalking Horse Agreement is chosen as the Successful Bid,

then no Break Fee will be payable to the Stalking Horse Bidder.

45, The Stalking Horse Agreement was negotiated extensively between counsel for each of
the Applicants and the Stalking Horse Bidder, with the oversight of the Monitor. The Break Fee is
intended to compensate the Stalking Horse Bidder for the value that the Stalking Horse Bid
provides to the SISP and the CCAA proceeding generally. As discussed above, the Stalking
Horse Agreement provides reassurance to stakeholders that the Business will continue as a going
concern, which reassurance provides stability for the Applicants at a time when stability is of
paramount importance. The Stalking Horse Agreement also benefits potential bidders by
providing a base valuation of the Applicants’ assets and the form of the Stalking Horse Agreement

for their use.

46. The quantum of the Break Fee was negotiated amongst the parties with the assistance of
the Monitor. | understand from my counsel, Ms. Fell, that the parties and the Monitor are of the
view that the quantum of the Break Fee is reasonable given the Stalking Horse Agreement was
the product of good faith negotiations amongst counsel for the parties, and it is on the low-end of
break fees that have been accepted by the Court in similar circumstances where the Stalking

Horse Bidder is related to the Applicants.
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47. The Stalking Horse Bidder’s function as a backstop for the sales process is particularly
significant given the size of the group of potential bidders in the Canadian market who will have
both the capability and interest in bidding on a cannabis retail business and maintaining it as a
going concern. As noted in my Initial Affidavit, the Applicants are regulated by the Cannabis Act
(Canada) and applicable provincial and municipal cannabis legislation. Each province and
territory has established its own rules and regulations governing cannabis retail activities and
requires that retailers be licensed before any cannabis can be sold. In some instances, more

than one license is necessary to operate a cannabis retail operation.

48. Overall, | believe that the Stalking Horse Agreement is both fair and reasonable in the
circumstances. | understand that each of the Monitor, DIP Lender and BMO support the approval
of the Stalking Horse Agreement solely for the purpose of approving it as the Stalking Horse Bid

under the SISP.
V. FURTHER AMENDED AND RESTATED ARIO

49, The Applicants also seek an amendment to the ARIO to grant the Related Proceeding
Stay, which will stay any Related Proceeding against or in respect of DAK except with the written
consent of DAK and the Monitor, or with leave of this Court. The Related Proceeding Stay being

sought is until December 6, 2024, which is less than three months from the date of this affidavit.

50. As detailed in my Initial Affidavit, DAK is a related party corporation. DAK provides two of
the Applicants, 2161907 Alberta Ltd. (“216 Alberta”) and 267 Ontario, with management services

pursuant to Management Services Agreements.

51. As part of the management services it provides, DAK is a party to a Share Purchase
Agreement between Canopy Growth Corporation (“Canopy Growth”) and Tweed Inc. (“Tweed”),

as vendors, 267 Ontario, as purchaser, and DAK, as payment guarantor, dated September 23,
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2022, as amended by the Amendment to Share Purchase Agreement dated December 30, 2022

(the “SPA”).

52. Pursuant to the SPA, 267 Ontario purchased Canopy Growth’s Canadian retail cannabis

business.

53. On March 8, 2024, Canopy Growth, Tweed, and Tweed Leasing Corporation (collectively,
the “Canopy Claimants”) issued a Notice of Arbitration against four of the Applicants - 267
Ontario, 216 Alberta, 2733181 Ontario Inc., and 14284585 Canada Inc. (collectively, the “TS

Respondents”) - as well as DAK (the “Canopy Arbitration”).

54, The Canopy Arbitration relates to alleged breaches of a several agreements between the
Canopy Claimants, the TS Respondents, and DAK. The Canopy Claimants claim, among other
things, breach of contract for unpaid amounts under the SPA, non-payment of invoices and certain

unpaid rents.

55. I understand from my counsel, Caitlin Fell of Reconstruct LLP, that no procedural steps
have been taken in the Canopy Arbitration since its commencement in March 2024 except that

the parties agreed on an arbitrator. No timetable has been proposed to-date.

56. As a result of the ARIO, the Canopy Arbitration is stayed against the TS Respondents.
Regardless, | understand from my counsel, Caitlin Fell, that counsel for the Canopy Claimants

have advised they wish to continue with the Canopy Arbitration against DAK.

57. The allegations against DAK relate to its role as party to the SPA. As such, DAK'’s liability,
if any, will derive from the primary liability of the TS Respondents, cannot be easily extricated
from the case against the TS Respondents, and will depend on a finding that the SPA has been
breached. Accordingly, the commencement or continuation of the Canopy Arbitration against DAK

will invariably necessitate the participation of the TS Respondents. As parties to the SPA and
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defendants in the Canopy Arbitration, the TS Respondents and certain of their management
employees may be witnesses to the impugned transaction under the SPA and/or document
custodians required to provide evidence. They would be required, as a practical matter, to
participate in the litigation in a substantive manner. If the TS Respondents or their management
do not participate in the Canopy Arbitration, the Applicants risk findings being made in the Canopy

Arbitration that could impugn their conduct and prejudice their defence.

58. The TS Respondents’ participation in the Canopy Arbitration would likely consume
considerable resources and manpower that would otherwise be focused on the Applicants’
ongoing operational restructuring efforts, which will detrimentally impact the Applicants’
restructuring and the success of these CCAA proceedings. The Applicants and their upper
management cannot afford to be preoccupied with the Canopy Arbitration when their time and
financial resources are already strained. Diverting resources would make it even more challenging
to operate the Business in the normal course while making critical decisions to effectively
restructure the Business during this CCAA proceeding. The failure of these CCAA proceedings
would be detrimental to the Applicants’ stakeholders including employees, lenders, landlords, and

customers.

59. The Related Proceeding Stay does not purport to release, compromise or permanently
enjoin the Related Proceeding. Rather, it imposes a temporary stay of proceedings until
December 6, 2024 to maintain stability, preserve the Applicants’ and the directors’ limited time
and resources, and facilitate the administration of these CCAA proceedings. The parties can
continue the Canopy Arbitration in respect of DAK following the conclusion of these restructuring
proceedings given that the guarantee granted by DAK will not be affected or otherwise

compromised in these proceedings. No prejudice results from the Related Proceeding Stay.
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V. CONCLUSION

60. | believe that it is in the interests of the Applicants and their stakeholders that this Court
grant the relief requested in accordance with the terms of the proposed SISP Approval Order and

the further amended and restated ARIO.

61. | swear this affidavit in support of the Applicants’ motion pursuant to the CCAA and for no

other or improper purpose.

SWORN REMOTELY by Andrew Williams
stated as being located in the City of
Toronto in the Province of Ontario before
me at the City of Toronto, in the Province
of Ontario this 12th day of September,
2024, in accordance with O. Reg 431/20,
Administering Oath or  Declaration
Remotely.

N N N N N N N N N N N

DocuSigned by:
@Vwb’bw Nilliams

OF1870E63F1941C...

DocuSigned by:

@wsim (Dutlumarn
3A2B52A947404F3...

A Commissioner for taking Affidavits. Andrew Williams

Name: Jessica Wuthmann
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THIS IS EXHIBIT “H” REFERRED TO IN THE
AFFIDAVIT OF ANDREW WILLIAMS SWORN REMOTELY BY ANDREW WILLIAMS STATED
AS BEING LOCATED IN THE CITY OF TORONTO BEFORE ME AT THE CITY OF
TORONTO, IN THE PROVINCE OF ONTARIO, THIS 21 DAY OF NOVEMBER 2024, IN
ACCORDANCE WITH O. REG 431/20, ADMINISTERING OATH OR DECLARATION
REMOTELY

A COMMISSIONER FOR TAKING AFFIDAVITS
JESSICA WUTHMANN
LSO# 72442V


lrivers
Jessica


Private & Corﬂ%ﬁal

. TOKYO SMOKE

On September 18, 2024, Alvarez & Marsal Canada Inc., in its capacity as CCAA Monitor, commenced a sale and investment
solicitation process (the “SISP”) in connection with Tokyo Smoke’s restructuring proceedings under the Companies Creditors’
Arrangement Act (“CCAA’).

@ Overview

= Tokyo Smoke operates and franchises retail stores in Canada. The
Company enjoys a loyal customer base, supported by exceptionally strong
brand equity and an award-winning retail platform.

= Generating over $90 million in FY24 sales, Tokyo Smoke is a go-to
destination for premium cannabis products and accessories across
Ontario, Saskatchewan, Manitoba, and Newfoundland & Labrador.

= Post restructuring, Tokyo Smoke will consist of approximately 40
corporate stores, 20 franchised locations, an online sales and delivery
platform and a complimentary banner business.

= The SISP provides a unique opportunity to acquire a market leading
cannabis brand, with a significant Canadian retail network and high-
growth complimentary businesses.

@ Investment Highlights

Tokyo Smoke enjoys a loyal customer base supported by strong brand awareness, and has
ICONIC . . . . .
BRAND won numerous Canadian and international awards for its brand and retail concepts. The
Company’s loyalty program, The High Rollers Club, boasts over 500,000 members.

With a large store and franchise network across Canada, Tokyo Smoke offers an exceptional
opportunity to continue to grow and leverage a premium brand with a broad and deep product

FOOTPRINT . . " .

offering, and a uniquely positioned consumer offering.

NATIONAL

Tokyo Smoke has invested significantly in its store fixturing, which provides an elevated and
IN-STORE . . . . .
EXPERIENCE immersive retail experience and allows the Company to attract a broad demographic and
recurring customer base.

DIVERSIFIED In addition to a strong corporately owned store network, the Company offers unique
CHANNEL opportunities within its growing banner business and established franchise platform.
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@ Store Network

@ Key Financials

Key Statistics (Post-Restructuring)

40 20

Corporate Franchise
Stores* Stores*

500k+

High Roller
Members

350+

Team
Members

* Target footprint pending on-going restructuring.

Historical & Projected Revenue & 4-Wall EBITDA!

Summary Balance Sheet

$ millions $93 $94 C$ millions 30-Jun-24
$86 Cash 1.0
$73 $74 Inventory & A/R 9.4
Lease & Capital Assets 107.7
$49 Other Assets 25.1
Total Assets 143.2
A/P & Accrued Liabilities 16.8
$2.9 $3.0 $3.3 Lease Liabilities 105.5
000 514 (29 A ® OtherLiailites 128
i Bank Debt 37.9 |
| Related Party Grid Note 525 |
FY2022A FY2023A FY2024A FY2025P FY2026P FY2027P Other Due to Related Party 1.9
Total Liabilities 237.4
Revenue ==@=4-\Wall EBITDA Net Deficit (94.2)

Revenue by Segment

1. Historical 4-Wall EBITDA excludes certain overhead costs. Pro-forma 4-Wall
EBITDA excludes restructuring costs and contribution from certain business
segments (including stores anticipated to be closed during the proceedings, the
programs business and franchise business).

2. Retail sales from corporate stores only.

A

I Corporate
- Programs
- Franchise

- Other

[ Pre-Rolls
- Vapes
P other?

/l

§
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. TOKYO SMOKE

Private & Co@%ﬁal

@ CCAA & Restructuring Plan

Against the backdrop of a saturated and competitive retail environment, regulatory restrictions and increasing
operating costs, Tokyo Smoke commenced restructuring proceedings pursuant to the Companies’ Creditors
Arrangement Act (“CCAA”) on August 28, 2024.

The CCAA will allow the Company to right size its store network, reduce its fixed cost structure, and emerge
as a more efficient and resilient retailer, with an exceptional brand and loyal customer base.

Key highlights of the restructuring plan include the closure of unprofitable stores and the renegotiation of
leases, together with a streamlining of overhead costs including headcount reductions and exiting an onerous
head-office lease.

On September 18, 2024, the Court authorized the Stalking Horse Transaction and approved the
commencement of the SISP to solicit proposals for the sale of Tokyo Smoke’s assets or an investment in its
business. Key dates in the SISP are as follows:

September 18, 2024 + SISP Commencement

* Phase 1 Bid Deadline

RelsbeRienzs * Non-binding letters of intent

Phase 2 Bid Deadline

November 11, 2024 . Binding Offers

Target Date for selection of Successful

oreHbEplR ez Bid, including an Auction (if required)

The Stalking Horse Transaction includes a purchase price of ~$77 million.

Phase 1 LOIs must, at a minimum, provide cash consideration to pay the stalking horse purchase price of
~$77 million (plus certain additional amounts) as set out in the SISP.

Additional information regarding the CCAA proceedings and the SISP is available on Monitor's website at:
www.alvarezandmarsal.com/TokyoSmoke.

@ Next Steps

Interested parties who wish to pursue a transaction and receive additional information will be required to sign a
Non-Disclosure Agreement, which can be obtained by contacting A&M by email or telephone as noted below.

Josh Nevsky Skylar Rushton Mitchell Binder
(416) 847-5161 (416) 847-5204 (416) 847-5201
jnevsky@alvarezandmarsal.com srushton@alvarezandmarsal.com mbinder@alvarezandmarsal.com
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THIS IS EXHIBIT “I” REFERRED TO IN THE
AFFIDAVIT OF ANDREW WILLIAMS SWORN REMOTELY BY ANDREW WILLIAMS STATED
AS BEING LOCATED IN THE CITY OF TORONTO BEFORE ME AT THE CITY OF
TORONTO, IN THE PROVINCE OF ONTARIO, THIS 21 DAY OF NOVEMBER 2024, IN
ACCORDANCE WITH O. REG 431/20, ADMINISTERING OATH OR DECLARATION
REMOTELY

A COMMISSIONER FOR TAKING AFFIDAVITS
JESSICA WUTHMANN
LSO# 72442W


lrivers
Jessica
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Tokyo Smoke Commences Stalking
Horse Sale Process

TOKYO SMOKE

CANNABIS

NEWS PROVIDED BY
Tokyo Smoke —

Sep 19, 2024, 14:21 ET

TORONTO, Sept. 19, 2024 /CNW/ - Tokyo Smoke ("Tokyo Smoke" or the "Company"), an award-winning
cannabis retailer, today announced that it has entered into a Share Subscription Agreement (the "Stalking
Horse Agreement ") with TS Investments Corp., the parent of Tokyo Smoke (the "Buyer"), pursuant to which
the Buyer will subscribe for all of the issued and outstanding shares of Tokyo Smoke. The purchase price
under the Stalking Horse Agreement is approximately CAD$77 million plus the Buyer's obligation to
assume certain liabilities. Tokyo Smoke is pleased to have the support of the parent company through the

Stalking Horse Agreement as part of its continued commitment to the business.

As part of the Stalking Horse Agreement, the Company has obtained approval by the Court in its
restructuring proceedings commenced under the Companies' Creditors Arrangement Act (the "CCAA") to
implement a sale and investment solicitation process (the "Sale Process") to solicit interest in and
opportunities for a sale, restructuring, recapitalization or other form of reorganization of the Company's
business for a purchase price above the purchase price being offered by the Buyer under the Stalking

3

Horse Agreement.



Interested bidders are encouraged to participate in the Sale Process. The Sale Process is a two—phase251
process that will commence on September 20, 2024. Phase | is intended to solicit non-binding letters of
interest. The deadline to submit letters of interest compliant with the Sale Process terms is 5:00 p.m.
Eastern Time on October 21, 2024. Phase Il will solicit binding agreements from compliant parties with bids

required to be submitted by 5:00 pm Eastern Time on November 11, 2024.

The consummation of any bid, including the bid submitted by the Buyer pursuant to the Stalking Horse
Agreement is subject to closing conditions that are customary for transactions of this nature under

the CCAA, including compliance with the applicable bidding procedures and approval of the Court.

Tokyo Smoke commenced restructuring proceedings under the CCAA to align its operations with current
market and regulatory conditions, which have significantly changed since the initial licensing regimes were
introduced. The Company intends to exit from CCAA protection as a stronger business, better positioned
to continue providing premium products to its customers over the long-term, while continuing to provide

jobs to its dedicated employees across Canada.

Interested parties should refer to the Sale Process for information pertaining to other important deadlines
and processes thereunder. Those who are interested in participating in this Sale Process can contact the

Monitor to receive additional information at:

ALVAREZ & MARSAL CANADA INC.
200 Bay Street
Toronto, Ontario M5J 2J1

Canada

Attention:

Josh Nevsky — jnevsky@alvarezandmarsal.com

Skylar Rushton — srushton@alvarezandmarsal.com

Copies of the Sale Process and Stalking Horse Agreement may be obtained from the website of the

Monitor at: https://www.alvarezandmarsal.com/TokyoSmoke. Reconstruct LLP is acting as legal advisors

to Tokyo Smoke and Alvarez & Marsal Canada Inc. is acting as the CCAA Monitor. Additional information

regarding the CCAA proceedings will be made available on the Monitor's website at

3

alvarezandmarsal.com/TokyoSmoke.



About Tokyo Smoke 252

Tokyo Smoke is an award-winning cannabis retailer committed to bringing Canadians the highest quality,
regulated products online and across 61 convenient retail locations. Tokyo Smoke educates and empowers
customers to make well-informed decisions about safe, high-quality cannabis products—curating unique
offerings and product assortments that reflect Canadians' interests, neighbourhood by neighbourhood. The
group operates approximately 167 locations in total across Ontario, Manitoba, Saskatchewan and

Newfoundland and Labrador through its various retail programs.

Learn more at TokyoSmoke.com.

SOURCE Tokyo Smoke

For media inquiries, please contact: media@tokyosmoke.com
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THIS IS EXHIBIT “J” REFERRED TO IN THE
AFFIDAVIT OF ANDREW WILLIAMS SWORN REMOTELY BY ANDREW WILLIAMS STATED
AS BEING LOCATED IN THE CITY OF TORONTO BEFORE ME AT THE CITY OF
TORONTO, IN THE PROVINCE OF ONTARIO, THIS 21 DAY OF NOVEMBER 2024, IN
ACCORDANCE WITH O. REG 431/20, ADMINISTERING OATH OR DECLARATION
REMOTELY
‘ o —

A COMMISSIONER FOR TAKING AFFIDAVITS
JESSICA WUTHMANN
LSO# 72442W


lrivers
Jessica


Court File No.: CV-24-00726584-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 2675970 ONTARIO INC., 2733181
ONTARIO INC., 2385816 ALBERTA LTD., 2161907 ALBERTA
LTD., 2733182 ONTARIO INC., 2737503 ONTARIO INC,,
2826475 ONTARIO INC., 14284585 CANADA INC., 2197130
ALBERTA LTD., 2699078 ONTARIO INC., 2708540 ONTARIO
CORPORATION, 2734082 ONTARIO INC., TS WELLINGTON
INC., 2742591 ONTARIO INC., 2796279 ONTARIO INC,,
10006215 MANITOBA LTD., AND 80694 NEWFOUNDLAND &
LABRADOR INC.
Applicants

NOTICE OF SUCCESSFUL BIDDER

OCTOBER 28, 2024

Notice regarding the sale and investment solicitation process (the “SISP”) in respect of the
Applicants. Capitalized terms used below have the meaning given to them in the Sale Process
Approval Order granted by this Court on September 18, 2024 (the “SISP Order”). The SISP Order
can be accessed here.

1. Pursuant to the SISP Order and in accordance with the milestones set forth in paragraph 7
of the SISP, the Monitor has canvassed the market to solicit interest in, and opportunities
for, a sale of, investment in or recapitalization of Tokyo Smoke.

2. Following the Phase 1 Bid Deadline, the Monitor, in consultation with the Companies,
reviewed the submissions received prior to the Phase 1 Bid Deadline for aspects of Tokyo
Smoke’s Business.

3. Following such review, pursuant to the SISP, the Monitor, in consultation with the
Companies and BMO, determined in its reasonable business judgment that it would not be
appropriate to select any Phase 2 Qualified Bidders.

4. Accordingly, the Monitor, in consultation with the Companies, has terminated the SISP
and declared the Stalking Horse Bidder as the Successful Bidder.

254


https://www.alvarezandmarsal.com/sites/default/files/canada/SISP%20Approval%20Order%20-%20Applicants%20-%2018-SEPT-2024.pdf

5. The Monitor understands that the Companies will be filing a motion seeking Court
approval of the Stalking Horse Agreement as soon as reasonably practicable.

All of which is respectfully submitted on this 28" day of October, 2024.

Alvarez & Marsal Canada Inc., in its capacity as

Monitor of 2675970 Ontario Inc., 2733181 Ontario Inc., 2385816 Alberta Ltd., 2161907
Alberta Ltd., 2733182 Ontario Inc., 2737503 Ontario Inc., 2826475 Ontario Inc., 14284585
Canada Inc., 2197130 Alberta Ltd., 2699078 Ontario Inc., 2708540 Ontario Corporation,
2734082 Ontario Inc., TS Wellington Inc., 2742591 Ontario Inc., 2796279 Ontario Inc.,
10006215 Manitoba Ltd., AND 80694 Newfoundland & Labrador Inc.,

and not in its personal or corporate capacity

/ )
/,/" /[
Per: // / /

Josh' Névsky™ .

Senior Vice-President
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS Court File No:  CV-24-00726584-00CL

AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 2675970 ONTARIO INC.,
2733181 ONTARIO INC., 2385816 ALBERTA LTD., 2161907 ALBERTA LTD., 2733182 ONTARIO INC,,
2737503 ONTARIO INC., 2826475 ONTARIO INC., 14284585 CANADA INC., 2197130 ALBERTA LTD.,
2699078 ONTARIO INC., 2708540 ONTARIO CORPORATION, 2734082 ONTARIO INC., TS WELLINGTON
INC., 2742591 ONTARIO INC., 2796279 ONTARIO INC., 10006215 MANITOBA LTD., AND 80694
NEWFOUNDLAND & LABRADOR INC.

Applicants

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceeding commenced at Toronto

NOTICE OF SUCCESSFUL BIDDER
(October 28, 2024)

STIKEMAN ELLIOTTLLP
Barristers & Solicitors

5300 Commerce Court West
199 Bay Street

Toronto, Canada M5L 1B9

Maria Konyukhova LSO#: 52880V
Email: mkonyukhova@stikeman.com
Tel: +1 416 869 5230

Lee Nicholson LSO#: 66412|
Email: leenicholson@stikeman.com
Tel: +1 416 869 5604

Rania Hammad LSO#: 86940l
Email: rhammad@stikeman.com
Tel: +1 416 869 5578

Lawyers for the Monitor
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THIS IS EXHIBIT “K” REFERRED TO IN THE
AFFIDAVIT OF ANDREW WILLIAMS SWORN REMOTELY BY ANDREW WILLIAMS
STATED AS BEING LOCATED IN THE CITY OF TORONTO BEFORE ME AT THE CITY OF
TORONTO, IN THE PROVINCE OF ONTARIO, THIS 21 DAY OF NOVEMBER 2024, IN
ACCORDANCE WITH O. REG 431/20, ADMINISTERING OATH OR DECLARATION
REMOTELY

A COMMISSIONER FOR TAKING AFFIDAVITS
JESSICA WUTHMANN
LSO# 72442W


lrivers
Jessica


STALKING HORSE SUBSCRIPTION AGREEMENT

2675970 ONTARIO INC,,

AS THE COMPANY

-AND-

TS INVESTMENTS CORP.,

AS PURCHASER
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THIS STALKING HORSE SUBSCRIPTION AGREEMENT is made as of September 12 ,

2024

BETWEEN:
2675970 ONTARIO INC., a corporation existing under the laws of the
Province of Ontario (the “Company”)
-and-
TS INVESTMENTS CORP. a corporation existing under the laws of the
Province of Ontario (“Purchaser”)

RECITALS:

A. The Company, through certain of its wholly-owned subsidiaries, owns, operates, and

franchises dispensaries in Canada selling cannabis products and accessories directly to
consumers under the name “Tokyo Smoke” and maintains an online platform for direct-to-
consumer cannabis sales and deliveries.

On August 28, 2024, the Applicants (as hereinafter defined) commenced proceedings under
the CCAA (as hereinafter defined) before the Ontario Superior Court of Justice
(Commercial List) (the “CCAA Court”) to, among other things, seek creditor protection
for, and certain relief in respect of, the Applicants (as hereinafter defined).

The Applicants plan to obtain a sales process approval order (the “SISP Order”) from the
CCAA Court approving, among other things, the SISP (as hereinafter defined).

Pursuant to the SISP, the Purchaser has been selected as the stalking horse bidder and as
such, the Purchaser has agreed to subscribe for, and the Company has agreed to issue, the
Purchased Shares on and pursuant to the terms set forth herein if Purchaser becomes the
Successful Bidder (as hereinafter defined) pursuant to the SISP.

NOW THEREFORE, the Parties agree as follows:

1.1

ARTICLE 1
INTERPRETATION

Definitions

In this Agreement,

(a)
(b)

“Administration Charge” has the meaning given to it in the Initial Order.

“Administrative Expense Amount” means cash in the amount to be agreed to between
the Monitor and the Purchaser, acting reasonably, which shall be paid to the Monitor on
the Closing Date and held by the Monitor, for the benefit of Persons entitled to be paid the
Administrative Expense Costs, subject to the terms hereof.
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(c)

(d)

(e)

®

(2

(h)

-2

“Administrative Expense Costs” means the reasonable and documented costs and
expenses for services performed by the Monitor, Residual Co. and their respective legal
counsel after the Closing Date in connection with the CCAA Proceedings, the
administration of such proceedings to their conclusion and this Agreement, including any
bankruptcy of the Residual Co. and services in respect of the administration of the
Excluded Assets, Excluded Liabilities and Residual Co, to the extent such amount has not
been pre-funded in accordance with the DIP Term Sheet prior to the Closing Date.

“Affiliate” means, with respect to any specified Person, any other Person which, directly
or indirectly, through one or more intermediaries controls, or is controlled by, or is under
common control with, such specified Person (for the purposes of this definition, “control”
(including, with correlative meanings, the terms “controlling,” “controlled by” and “under
common control with”), as used with respect to any Person, shall mean the possession,
directly or indirectly, of the power to direct or cause the direction of the management or
policies of such Person, whether through the ownership of voting securities, by agreement
or otherwise). For greater certainty, an Affiliate of a Person shall include such Person’s
investment funds and managed accounts and any funds managed or directed by the same
investment advisor.

“Agreement” means this stalking horse subscription agreement and all attachments and
Exhibits, in each case as the same may be supplemented, amended, restated or replaced
from time to time, and the expressions “hereof”, “herein”, “hereto”, “hereunder”, “hereby”
and similar expressions refer to this stalking horse subscription agreement and all attached
Schedules and Exhibits, and unless otherwise indicated, references to Articles, Sections,
Schedules and Exhibits are to Articles, Sections, Schedules and Exhibits in this stalking
horse subscription agreement.

“Applicable Law” means any transnational, domestic or foreign, federal, provincial,
territorial, state, local or municipal (or any subdivision of any of them) law (including
common law and civil law), statute, ordinance, rule, regulation, restriction, limit, by-law
(zoning or otherwise), judgment, order, direction or any consent, exemption, Transaction
Regulatory Approval, or any other legal requirements of, or agreements with, any
Governmental Authority, that applies in whole or in part to the transactions contemplated
by this Agreement, the members of the Applicants, the Purchaser, the Business, or any of
the Purchased Shares or the Retained Liabilities.

“Applicants” means, collectively, the Company, 2733181 Ontario Inc., 2385816 Alberta
Ltd., 2161907 Alberta Ltd., 2733182 Ontario Inc., 2737503 Ontario Inc., 2826475 Ontario
Inc., 14284585 Canada Inc., 2197130 Alberta Ltd., 2699078 Ontario Inc., 2708540 Ontario
Corporation, 2734082 Ontario Inc., TS Wellington Inc., 2742591 Ontario Inc., 2796279
Ontario Inc., 10006215 Manitoba Ltd., and 80694 Newfoundland & Labrador Inc., and
from and after the time Residual Co. becomes an applicant under the Initial Order,
“Applicants” shall include Residual Co.

“Approval and Reverse Vesting Order” means an order of the CCAA Court in a form to
be mutually agreed upon by the Purchaser and the Company, each acting reasonably.
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-3.

“Articles of Reorganization” means, to the extent required, articles of reorganization in
respect of the Company’s authorized and issued share capital immediately prior to
completion of the Transactions to provide for a redemption right in favour of the Company
or such other provision acceptable to the Company and the Purchaser, acting reasonably,
that would result in holders of Existing Shares ceasing to hold their Existing Shares at the
time such articles are filed and effective in accordance with the Closing Sequence and
receiving nil consideration, such articles of amendment to be in form and substance
satisfactory to the Purchaser, acting reasonably.

“BMO” means the Bank of Montreal.

“BMO Credit Agreement” means the second amended and restated credit agreement
dated October 7, 2022 between, inter alia, BMO, as administrative agent and lender, the
Company, as borrower, and the guarantors party thereto, as amended, restated,
supplemented or otherwise modified from time to time.

“BMO Loan Documents” means the “Loan Documents” as defined in the BMO Credit
Agreement.

“BMO Post-Closing Loan Documents” means a credit agreement and applicable loan
documentation to be entered into with BMO and the Purchased Entities to be effective on
Closing which would refinance the indebtedness under, and replace, the BMO Credit
Agreement, all of which shall be in form and substance satisfactory to the Purchaser and
BMO.

“Break-up Fee” has the meaning given to such term in Section 8.1(a).

“Business” means the Company’s (through its subsidiaries): (a) ownership, operation, and
franchise of dispensaries in Canada selling cannabis products and accessories directly to
consumers under the name “Tokyo Smoke”, (b) online platform for direct-to-consumer
cannabis sales and deliveries and (c) program, medical and banner lines of business.

“Business Day” means any day, other than a Saturday or Sunday, on which the principal
commercial banks in Toronto, Ontario are open for commercial banking business during
normal banking hours.

“Cash Consideration” has the meaning given to such term in Section 3.1.
“CCAA” means the Companies’ Creditors Arrangement Act (Canada), as amended.

“CCAA Charge Amount” means cash in an amount sufficient to satisfy the amounts
owing in respect of obligations secured by the CCAA Charges (unless such amounts will
be satisfied from the Administration Expense Amount);

“CCAA Charges” means the Administration Charge, the Director’s Charge and the KERP
Charge.

“CCAA Court” has the meaning given to such term in Recital B.
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“CCAA Proceedings” means the proceedings commenced under the CCAA by the
Applicants pursuant to the Initial Order.

“Claims” means any and all demands, claims, liabilities, actions, causes of action,
counterclaims, expenses, costs, damages, losses, suits, debts, sums of money, refunds,
accounts, indebtedness, rights of recovery, rights of set-off, rights of recoupment and liens
of whatever nature (whether direct or indirect, absolute or contingent, asserted or
unasserted, secured or unsecured, matured or not yet matured due or to become due,
accrued or unaccrued or liquidated or unliquidated) and including all costs, fees and
expenses relating thereto.

“Closing” means the completion of the Transactions in accordance with the provisions of
this Agreement.

“Closing Date” means a date no later than five (5) Business Days after the conditions set
forth in Article 7 have been satisfied or waived, other than the conditions set forth in
Article 7 that by their terms are to be satisfied or waived at the Closing (or such other date
agreed to by the Parties in writing); provided that, if there is to be a Closing hereunder,
then the Closing Date shall be no later than the Outside Date.

“Closing Documents” means all contracts, agreements, certificates and instruments
required by this Agreement to be delivered at or before the Closing.

“Closing Sequence” means the sequence set out in Schedule 11.2, which may be updated
from time to time in accordance with Section 11.2 until two (2) Business Days prior to the
Closing Date.

“Closing Time” means 10:00 a.m. (Toronto time) on the Closing Date or such other time
on the Closing Date as the Parties agree in writing that the Closing Time shall take place.

“Company” has the meaning given to it in the recitals hereto.
“Credit Bid Consideration” has the meaning given to such term in Section 3.1(d).

“Credit Bid Releases” means a full and final release of all Applicants of their respective
obligations in respect of the Credit Bid Consideration, which shall be in form and substance
satisfactory to the Applicants and the Monitor, each acting reasonably.

“Cure Costs” means the amounts, if any, that are required to cure any monetary defaults
of the Applicants under any Retained Contract, Retained Lease or Restructured Lease,.

“DIP Credit Bid Consideration” has the meaning given to such term in Section 3.1(a).
“DIP Facility” means amounts available under the DIP Term Sheet.
“DIP Lender” means TS Investments Corp., as lender thereunder.

“DIP Lender’s Charge” has the meaning given to it in the Initial Order.
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“DIP Term Sheet” means interim financing term sheet dated August 27, 2024 between
the Applicants, as borrowers, and the DIP Lender, pursuant to which the DIP Lender has
agreed to advance to the Applicants the DIP Facility, as may be amened from time to time.

“Directors’ Charge” has the meaning given to it in the Initial Order.

“Employees” means individuals employed or retained by the Purchased Entities, on a full-
time, part-time or temporary basis, including any unionized employees and those
employees on disability leave, parental leave or other absence.

“Encumbrance” means any security interest (whether contractual, statutory or otherwise),
lien, prior claim, charge, hypothec, reservation of ownership, pledge, encumbrance,
mortgage, trust (including any statutory, deemed or constructive trust), option or adverse
claim or encumbrance of any nature or kind.

“Encumbrances to Be Discharged” means all Encumbrances on the Retained Assets,
including without limitation the Encumbrances listed in Schedule 1.1(00), as such Schedule
may be amended, supplemented or restated by the Purchaser from time to time up to two
(2) Business Days prior to the hearing of the motion for the Approval and Reverse Vesting
Order (or such other date agreed to by the Purchaser and the Company), the CCAA Charges
and any other charge granted by the Court in the CCAA Proceedings, excluding only the
Permitted Encumbrances.

“Equity Interests” means any capital share, capital stock, partnership, membership, joint
venture or other ownership or equity interest, participation or securities (whether voting or
nonvoting, whether preferred, common or otherwise, and including share appreciation,
contingent interest or similar rights) of a Person.

“Excluded Assets” has the meaning given to such term in Section 2.3 including any assets
that are added as Excluded Assets pursuant to Section 2.7.

“Excluded Contracts” means contracts of the Purchased Entities which are not Retained
Contracts, including any contracts that are added as Excluded Contracts pursuant to Section
2.7.

“Excluded Leases” means all Leases in respect of the Leased Real Property which are not
Retained Contracts of Restructured Leases, including those which have been or will be
disclaimed by the Purchased Entities in the CCAA Proceedings.

“Excluded Liabilities” has the meaning given to such term in Section 2.5 including any
liabilities that are added as Excluded Liabilities pursuant to Section 2.7.

“Existing Shares” means the existing common shares in the capital of the Company and
other Purchased Entities which are owned, directly or indirectly, by the Company.

“Filing Date”” means August 28, 2024.
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“Final Order” means with respect to any order or judgment of the CCAA Court, or any
other court of competent jurisdiction, with respect to the subject matter addressed in the
CCAA Proceedings or the docket of any court of competent jurisdiction, that such order or
judgement has not been vacated, set aside, reversed, stayed, modified or amended, and as
to which the applicable periods to appeal, or seek certiorari or move for a new trial, re-
argument, or rehearing has expired and no appeal, leave to appeal, or petition for certiorari
or other proceedings for a new trial, re-argument, or rehearing has been timely taken or
filed, or as to which any appeal has been taken or any petition for certiorari or leave to
appeal that has been timely filed has been withdrawn or resolved in a manner acceptable
to the Company and the Purchaser, each acting reasonably, by the highest court to which
the order or judgment was appealed or from which leave to appeal or certiorari was sought
or the new trial, re-argument, or rehearing shall have been denied, resulted in no
modification of such order or has otherwise been dismissed with prejudice.

“GAAP” means generally accepted accounting principles as set out in the CPA Canada
Handbook — Accounting for an entity that prepares its financial statements in accordance
with International Financial Reporting Standards, at the relevant time, applied on a
consistent basis.

“Gift Cards” means the gift cards purchased by customers of the Purchased Entities which
can be redeemed for merchandise in the applicable Stores, subject to the terms and
conditions of the gift card program in effect as at the Filing Date.

“Governmental Authority” means any government, regulatory authority, governmental
department, agency, commission, bureau, official, minister, crown corporation, court,
board, tribunal or dispute settlement panel or other law, rule or regulation-making
organization or entity having or purporting to have jurisdiction on behalf of any nation,
province, territory or state or any other geographic or political subdivision of any of them,
or exercising, or entitled or purporting to exercise any administrative, executive, judicial,
legislative, policy, regulatory or taxing authority or power.

“GST/HST” means all goods and services tax and harmonized sales tax imposed under the
ETA.

“Initial Order” means the Amended and Restated Initial Order dated September 6, 2024
granted by the CCAA Court pursuant to the CCAA, as may be further amended and restated
from time to time.

“Intercompany Liabilities” means all Liabilities owing between or among the Purchased
Entities and their subsidiaries (other than in connection with any amounts outstanding
under the TS Investments Grid Note and the DIP Term Sheet, which in each case for greater
certainty shall be released pursuant to the terms herein).

“KERP Charge” has the meaning set forth in the Initial Order.

“Leased Real Property” means the Stores and offices of the Purchased Entities, together
with any and all interests of the Purchased Entities in all plants, buildings, structures,
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fixtures, erections, improvements, easements, rights-of-way and other appurtenances
situated on or forming part of those premises.

“Leases” means the leases or agreements in the nature of a lease or right of occupancy of
real property to which any Purchased Entity is a party whether as lessor or lessee, in respect
of or related to the Leased Real Property.

“License” or “Licences” means, collectively any and all permits, licences, authorizations,
consents, concessions, exemptions, leases, grants, permits, rights, privileges, approvals or
other evidence of authority from any Governmental Authority and related to the Business
and that has been issued to, granted to, conferred upon, or otherwise created for, any
Purchased Entity, relating to authorizations or otherwise to sell, provide, ship, deliver,
transport and/or distribute cannabis under Applicable Law.

“Material Adverse Effect” means any change, effect, event, occurrence, state of facts or
development that has had a material adverse effect on: (i) the Business, assets, liabilities,
financial conditions or results of operations of the Purchased Entities, taken as a whole; or
(i1) prevents the ability of any of the Purchased Entities to perform their obligations under,
or to consummate the transactions contemplated by, this Agreement, but excluding any
such change, effect, event, occurrence, state of facts or development attributable to or
arising from: (A) general economic or business conditions; (B) Canada, the U.S. or foreign
economies, or financial, banking or securities markets in general, or other general business,
banking, financial or economic conditions (including: (I) any disruption in any of the
foregoing markets; (II) any change in the currency exchange rates; or (III) any decline or
rise in the price of any security, commodity, contract or index); (C) acts of God or other
calamities, pandemics (including worsening thereof), national or international political or
social conditions, including the engagement and/or escalation by the U.S. or Canada in
hostilities, whether or not pursuant to the declaration of a national emergency or war, or
the occurrence of any military or terrorist attack upon the U.S. or Canada or any of their
territories, possessions or diplomatic or consular offices or upon any military installation,
equipment or personnel of the U.S. or Canada; (D) the identity of the Purchaser or its
Affiliates; (E) conditions affecting generally the industry in which any of the Purchased
Entities participate; (F) the public announcement of, entry into or pendency of, actions
required or contemplated by or performance of obligations under, this Agreement or the
transactions contemplated by this Agreement, or the identity of the Parties; (G) changes in
Applicable Laws or the interpretation thereof; (H) any change in GAAP or other accounting
requirements or principles; (I) national or international political, labor or social conditions;
(J) the failure of the Purchased Entities to meet or achieve the results set forth in any
internal projections (but not the underlying facts giving rise to such failure unless such
facts are otherwise excluded pursuant to the clauses contained in this definition); or (K)
any change resulting from compliance with the terms of, or any actions taken (or not taken)
by any Party pursuant to or in accordance with, this Agreement; provided that the
exceptions set forth in clauses (A), (B), (C), (E), (G), (H) or (I) shall not apply to the extent
that such event is disproportionately adverse to the Purchased Entities, taken as a whole,
as compared to other companies in the industries in which the Purchased Entities operate.
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“Monitor” means Alvarez & Marsal Canada Inc., as court-appointed monitor of the
Applicants in the CCAA Proceedings, and not in its personal or corporate capacity.

“Monitor’s Certificate” means the certificate delivered to the Purchaser, and filed with
the CCAA Court, by the Monitor certifying that the Monitor has received written
confirmation in form and substance satisfactory to the Monitor, in its sole discretion, from
each of the Company and the Purchaser that all conditions to Closing have been satisfied
or waived by the applicable Parties and the transactions contemplated by this Agreement
have been completed.

“Order” means any order of the Court made in the CCAA Proceedings, or any order,
directive, judgment, decree, injunction, decision, ruling, award or writ of any
Governmental Authority.

“Outside Date” has the meaning given to such term in Section 10.1(c).

(mmm)“Parties” means the Company and the Purchaser collectively, and “Party” means any one

(nnn)

(000)

(ppp)

(qqq)

(rrr)

(sss)

of them, as the context requires.
“Permitted Encumbrances” means the Encumbrances listed in Schedule 1.1(nnn).

“Person” includes an individual, partnership, firm, joint venture, venture capital fund,
limited liability company, unlimited liability company, association, trust, entity,
corporation, unincorporated association, or organization, syndicate, committee, court
appointed representative, the government of a country or any political subdivision thereof,
or any agency, board, tribunal, commission, bureau, instrumentality, or department of such
government or political subdivision, or any other entity, howsoever designated or
constituted, including any Taxing Authority, and the trustees, executors, administrators, or
other legal representatives of an individual, and for greater certainty includes any
Governmental Authority.

“Post-Filing Claims” means any or all indebtedness, liability, or obligation of the
members of the Applicants that arises during and in respect of the period commencing on
the Filing Date and ending on the day immediately preceding the Closing Date in respect
of services rendered or supplies provided to the Applicants during such period.

“Pre-Closing Reorganization” has the meaning given to such term in Section 2.10(a).

“Priority Payment Amount” means an amount equal to: (a) those priority payments
prescribed under subsections 6(3), 6(5)(a) and 6(6) of the CCAA; (b) the CCAA Charge
Amounts; and (c) any payments in respect of Leases that are required under the CCAA;
and (d) any Claims ranking in priority to the security granted by the Purchased Entities to
the Purchaser pursuant to the TS Investments GSA.

“Purchase Price” has the meaning given to such term in Section 3.1.
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(ttt)  “Purchased Entities” means the Company and each other Applicant (other than any
Applicants which are listed as an Excluded Asset), and “Purchased Entity” means any
one of them.

(uuu) “Purchased Shares” has the meaning given to such term in Section 2.1(a).
(vvv) “Purchaser” has the meaning given to such term in the preamble to this Agreement.

(www) “Residual Co.” means a corporation to be incorporated by the Company in advance of
Closing, to which the Excluded Assets, Excluded Contracts and Excluded Liabilities will
be transferred to as part of the Closing Sequence, which shall have no issued and
outstanding shares.

(xxx) “Restructured Leases” means all Leases in respect of the Leased Real Property as of the
Closing Date listed in Schedule 1.1(xxx) that the Purchased Entities and the applicable
landlords have agreed to amend; including any Leases that are added as Restructured
Leases pursuant to Section 2.8 and excluding the Excluded Leases.

(vyyy) “Retained Assets” has the meaning given to such term in Section 2.3.

(zzz) “Retained Contracts” means, other than the Retained Leases, those contracts of the
Purchased Entities listed in Schedule 1.1(zzz) including any contracts that are added as
Retained Contracts pursuant to Section 2.8.

(aaaa) “Retained Employees” means all Employees of the Purchased Entities as of the Closing
Date other than the Terminated Employees.

(bbbb) “Retained Leases” means all Restructured Leases and all other Leases in respect of Leased
Real Property as of the Closing Date listed in Schedule 1.1(bbbb) and including any Leases
that are added as Retained Leases pursuant to Section 2.8.

(ccecc) “Retained Liabilities” has the meaning given to such term in Section 2.4 including any
liabilities that are added as Retained Liabilities pursuant to Section 2.8.

(dddd) “Secured Credit Bid Consideration” has the meaning given to such term in Section
3.1(d).

(eeee) “SISP” means the Sale and Investment Solicitation Process approved by the SISP Order,
as may be amended by the CCAA Court from time to time, which must be acceptable to
the Purchaser, acting reasonably, and substantially in the form of the Sale and Investment
Solicitation Process attached hereto as Exhibit A.

(ffff) “SISP Order” has the meaning ascribed to it in Recital C.
(gggg) “Stalking Horse Bid” has the meaning given to such term in the SISP.

(hhhh) “Stores” means all of the retail store locations of the Purchased Entities.
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(iii1)  “Successful Bid” and “Successful Bidder” has the meaning given to such terms in the
SISP.

(j;)) “Tax” and “Taxes” means taxes, duties, fees, premiums, assessments, imposts, levies and
other charges of any kind whatsoever (including withholding on amounts paid to or by any
Person) imposed by any Taxing Authority, including all interest, penalties, fines, additions
to tax or other additional amounts imposed by any Taxing Authority in respect thereof, and
including those levied on, or measured by, or referred to as, income, gross receipts, profits,
capital, transfer, land transfer, GST/HST, value added, consumption, sales, use, excise,
stamp, withholding, business, franchising, escheat, property, development, occupancy,
employer health, payroll, employment, health, disability, severance, unemployment, social
services, education and social security taxes, all surtaxes, all customs duties and import
and export taxes, countervail and anti-dumping, all license, franchise and registration fees
and all employment insurance, health insurance and Canada, Ontario, and other
government pension plan premiums or contributions.

(kkkk) “Tax Act” means the Income Tax Act (Canada) and shall also include a reference to any
applicable and corresponding provisions under the income tax laws of a province or
territory of Canada, as applicable.

(1) “Tax Return” means any return, declaration, report, statement, information statement,
form, election, amendment, claim for refund, schedule or attachment thereto or other
document filed or required to be filed with a Taxing Authority with respect to Taxes.

(mmmm) “Taxing Authorities” means His Majesty the King in right of Canada, His Majesty
the King in right of any province or territory of Canada, the Canada Revenue Agency, any
similar revenue or taxing authority of Canada and each and every province or territory of
Canada and any political subdivision thereof, and any Canadian or other Governmental
Authority exercising taxing authority or power, and “Taxing Authority” means any one of
the Taxing Authorities.

(nnnn) “Terminated Employees” means those Employees terminated by the applicable
Purchased Entity on or prior to the Closing Date at the sole discretion of the Purchaser,
provided that in respect of terminations of any Employees that are unionized, the applicable
Purchased Entity’s prior consent is required and such terminations of any unionized
Employees must comply with the applicable collective bargaining agreement.

(0000) “The High Roller Club Rewards Program” means the customer loyalty program offered
by the Purchased Entities.

(pppp) “Tramsaction” means, collectively, the Pre-Closing Reorganization, the purchase and
issuance of the Purchased Shares pursuant to this Agreement and all other transactions
contemplated by this Agreement that are to occur contemporaneously with the purchase
and issuance of the Purchased Shares; and

(qqqq) “Transaction Regulatory Approvals” means any material license, permits approvals
and/or grants required from any Governmental Authority or under any Applicable Laws
relating to the business and operations of the Purchased Entities or the Purchaser that would
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be required to be obtained in order to permit the Company and the Purchaser to complete
the transactions contemplated by this Agreement and for the Purchased Entities to carry on
the Business following the Closing Date.

(rrrr) “TS Investments Grid Note” means the grid promissory note dated October 7, 2022
between TS Investments Corp., as lender, and each of the Company, 2733181 Ontario Inc.,
2161907 Alberta Ltd., 2737503 Ontario Inc, 2733182 Ontario Inc., TS-IP Holdings Ltd.,
TS Programs Ltd., 2826475 Ontario Inc., 2197130 Alberta Ltd., 2699078 Ontario Inc.,
2708540 Ontario Corporation, 2734082 Ontario Inc., TS Wellington Inc., 2742591 Ontario
Inc., and 2796279 Ontario Inc. as borrowers, as amended.

(ssss) “TS Investments GSA” means the general security agreement dated October 7, 2022 (and
as amended on December 30, 2022, February 21, 2023, May 31, 2024, and August 2, 2024)
executed by the borrowers and guarantors under the TS Investments Grid Note in favour
of TS Investments Corp., as amended.

1.2 Statutes

Except as otherwise provided in this Agreement, any reference in this Agreement to a statute refers
to such statute and all rules and regulations made under it, as it or they may have been or may from
time to time be amended, re-enacted or replaced.

1.3 Headings, Table of Contents, etc.

The provision of a table of contents, the division of this Agreement into Articles, Sections and
other subdivisions and the insertion of headings are for convenient reference only and do not affect
the interpretation of this Agreement. The recitals to this Agreement are an integral part of this
Agreement.

14 Gender and Number

In this Agreement, unless the context otherwise requires, words importing the singular include the
plural and vice versa, and words importing gender include all genders.

1.5 Currency

Except where otherwise expressly provided, all amounts in this Agreement are stated and shall be
paid in Canadian dollars. References to “$” are to Canadian dollars.

1.6 Certain Phrases

99 Cey

In this Agreement (i) the words “including”, “includes” and “include” and any derivatives of such
words mean “including (or includes or include) without limitation” and (ii) the words “the
aggregate of”’, “the total of”, “the sum of”, or a phrase of similar meaning means “the aggregate
(or total or sum), without duplication, of”. The expression “Article”, “Section” and other
subdivision followed by a number, mean and refer to the specified Article, Section or other
subdivision of this Agreement.
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1.7  Invalidity of Provisions

Each of the provisions contained in this Agreement is distinct and severable and a declaration of
invalidity or unenforceability of any such provision or part thereof by a court of competent
jurisdiction shall not affect the validity or enforceability of any other provision hereof so long as
the economic or legal substance of the transactions contemplated hereby is not affected in any
manner materially adverse to any Party. Upon (i) such a determination of invalidity or
unenforceability or (ii) any change in Applicable Law or other action by any Governmental
Authority which materially detracts from the legal or economic rights or benefits, or materially
increases the obligations, of any Party or any of its Affiliates under this Agreement, the Parties
shall negotiate to modify this Agreement in good faith so as to effect the original intent of the
Parties as closely as possible in an acceptable manner so that the transactions contemplated by this
Agreement be consummated as originally contemplated to the fullest extent possible.

1.8  Entire Agreement

This Agreement and the agreements and other documents required to be delivered pursuant to this
Agreement, constitute the entire agreement among the Parties, and set out all the covenants,
promises, warranties, representations, conditions and agreements among the Parties in connection
with the subject matter of this Agreement, and supersede all prior agreements, understandings,
negotiations and discussions, whether oral or written, pre-contractual or otherwise. There are no
covenants, promises, warranties, representations, conditions, understandings or other agreements,
whether oral or written, pre-contractual or otherwise, express, implied or collateral among the
Parties in connection with the subject matter of this Agreement, except as specifically set forth in
this Agreement and any document required to be delivered pursuant to this Agreement.

1.9 Waiver, Amendment

Except as expressly provided in this Agreement, no amendment or waiver of this Agreement shall
be binding unless executed in writing by all Parties hereto, and provided that such amendment is
consented to by the Monitor. No waiver of any provision of this Agreement shall constitute a
waiver of any other provision nor shall any waiver of any provision of this Agreement constitute
a continuing waiver unless otherwise expressly provided.

1.10 Governing Law; Jurisdiction and Venue

This Agreement, the rights and obligations of the Parties under this Agreement, and any Claim or
controversy directly or indirectly based upon or arising out of this Agreement or the transactions
contemplated by this Agreement (whether based on contract, tort or any other theory), including
all matters of construction, validity and performance, shall in all respects be governed by, and
interpreted, construed and determined in accordance with, the laws of the Province of Ontario and
the federal laws of Canada applicable therein, without regard to the conflicts of law principles
thereof. The Parties consent to the exclusive jurisdiction and venue of the CCAA Court for the
resolution of any such disputes arising under this Agreement. Each Party agrees that service of
process on such Party as provided in Section 12.7 shall be deemed effective service of process on
such Party.
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1.11 Incorporation of Schedules and Exhibits

Any schedule or exhibit attached thereto, and any schedule or exhibit attached to this Agreement,
is an integral part of this Agreement.

1.12  Accounting Terms

All accounting terms used in this Agreement are to be interpreted in accordance with GAAP unless
otherwise specified.

1.13 Non-Business Days

Whenever payments are to be made or an action is to be taken on a day which is not a Business
Day, such payment will be made or such action will be taken on or not later than the next
succeeding Business Day.

1.14 Computation of Time Periods

If any action may be taken within, or any right or obligation is to expire at the end of, a period of
days under this Agreement, then the first day of the period is not counted, but the day of its expiry
is counted.

ARTICLE 2
SUBSCRIPTION AND ASSET PURCHASE

2.1 Agreement to Subscribe for and Issue Purchased Shares

(a) Upon and subject to the terms and conditions of this Agreement, at the Closing and
effective as of the Closing Time, in accordance with the Closing Sequence, the
Company shall issue to the Purchaser, and the Purchaser shall subscribe for that
number and class of shares in the share capital of the Company from treasury, to be
specified by the Purchaser at least two Business Days prior to the Closing Date,
which shares shall be free and clear of all Encumbrances, except for any
Encumbrances under any BMO Post-Closing Loan Documents (the “Purchased
Shares”).

(b) Pursuant to the Approval and Reverse Vesting Order and, if required, the Articles
of Reorganization, in accordance with the Closing Sequence, all Equity Interests of
the Company outstanding prior to the issuance of the Purchased Shares, other than
the Purchased Shares, shall be cancelled, without consideration, and the Purchased
Shares shall represent 100% of the outstanding Equity Interests in the Company
after such cancellation and issuance.

2.2 Excluded Assets

As of the Closing and pursuant to the Approval and Reverse Vesting Order, the assets of the
Purchased Entities shall not include any of the following assets, together with any other assets as
set forth on Schedule 2.2 (collectively, the “Excluded Assets™):
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(a) the Cash Consideration;

(b) the Tax records and returns, and books and records pertaining thereto and other
documents, in each case, that primarily or solely relate to any of the Excluded
Liabilities or Excluded Assets, provided that the Purchased Entity may retain
original copies of any such records if required by Applicable Law and provided
further that the applicable Purchased Entity may take copies of all Tax records and
books and records pertaining to such records to the extent necessary or useful for
the carrying on of the Business after Closing, including the filing of any Tax Return;

(c) the Excluded Contracts;
(d) the Excluded Leases;
(e) any assets which are added as Excluded Assets pursuant to Section 2.7;

6y} all communications, information or records, written or oral, that are in any way
related to (i) the transactions contemplated by this Agreement, (ii) the sale of the
Purchased Shares, (iii) any Excluded Asset or (iv) any Excluded Liability; and

(2) any rights which accrue to Residual Co. under the transaction documents.
2.3  Retained Assets

On the Closing Date, the Purchased Entities shall retain, free and clear of any and all
Encumbrances other than Permitted Encumbrances, all of the assets owned by them on the date of
this Agreement and any assets acquired by them up to and including Closing, including the
Retained Contracts and Licenses (the “Retained Assets”), except, however, any assets sold in the
ordinary course of business between the date hereof and the Closing Date in accordance with the
terms of this Agreement. For greater certainty, the Retained Assets shall not include the Excluded
Liabilities, Excluded Assets or the Excluded Contracts, which Purchased Entities shall transfer to
Residual Co. in accordance with this Agreement.

2.4 Retained Liabilities

Pursuant to this Agreement and the Approval and Reverse Vesting Order, as of the Closing Time,
the only obligations and liabilities of the Purchased Entities shall consist of only the items
specifically set forth below (collectively, the “Retained Liabilities”):

(a) wages, vacation pay, and benefit plans owing by any Purchased Entity to any
Retained Employee accruing to and after the Closing Time;

(b) the Cure Costs and liabilities of the Purchased Entities under the Retained Contracts
from and after the Closing Time;

(©) the Cure Costs and liabilities arising from or in connection with the performance of
the Restructured Leases, as amended, and the other Retained Leases, from and after
the Closing Time;
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(d) the Post-Filing Claims that remain outstanding as at the Closing Time;

(e) the outstanding indebtedness under the BMO Post-Closing Loan Documents unless
the Purchaser elects to pay such outstanding indebtedness in cash in accordance
with Section 3.2;

6] relating to Gift Cards and The High Roller Club Rewards Program and in each case,
accruing to and after the Closing Time;

(2) the Intercompany Liabilities payables (and all Claims, Encumbrances relating
thereto);

(h) Tax liabilities of the Purchased Entities for any period, or the portion thereof,
beginning on or after the Closing Date;

(1) those specific Retained Liabilities set forth in Schedule 2.4; and
)] those liabilities that are added as Retained Liabilities pursuant to Section 2.8.
2.5 Excluded Liabilities

Except for Retained Liabilities, all Claims and all debts, obligations and liabilities of the Purchased
Entities or any predecessors thereof, of any kind or nature, shall be assigned to, and become the
sole obligation of, Residual Co. pursuant to the terms of the Approval and Reverse Vesting Order
and this Agreement, and, as of the Closing, the Purchased Entities shall not have any obligation,
duty, or liability of any kind whatsoever, except for Retained Liabilities, whether accrued,
contingent, known or unknown, express or implied, primary or secondary, direct or indirect,
liquidated, unliquidated, absolute, accrued, contingent or otherwise, and whether due or to become
due, and such liabilities or obligations shall be the sole responsibility of Residual Co., including
inter alia, and any and all liability relating to any change of control provision that may arise in
connection with the change of control contemplated by the transactions hereunder and to which
the Purchased Entities may be bound as at Closing, all liabilities relating to or under the Excluded
Contracts, Excluded Leases, and Excluded Assets, liabilities for all Terminated Employees and
those liabilities that are added as Excluded Liabilities pursuant to Section 2.7 (collectively, the
“Excluded Liabilities”).

2.6 Transfer of Excluded Liabilities to Residual Co.

On the Closing Date, pursuant to the terms of the Approval and Reverse Vesting Order, the
Purchased Entities shall assign and transfer the Excluded Liabilities to Residual Co., and Residual
Co. shall assume the Excluded Liabilities in consideration of the Excluded Assets acquired by
Residual Co. All of the Excluded Liabilities shall be discharged from the Purchased Entities as of
the Closing, pursuant to the Approval and Reverse Vesting Order.

2.7  Right to Exclude Assets and Liabilities

At any time on or prior to the day that is five (5) days prior to the hearing date for the Approval
and Reverse Vesting Order (or such later date as agreed to by the Purchaser and the Company with
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the consent of the Monitor), the Purchaser may, by giving notice to the Company and the Monitor,
elect to: (a) exclude any assets or properties of any Purchased Entity from the Retained Assets,
and add such assets or properties to the Excluded Assets; (b) exclude any contract from the
Retained Contracts, including any Leases that are not amended to the satisfaction of the Purchaser,
and add such contracts to the Excluded Contracts; and (c) exclude any liability other than the
liability set out in Section 2.4(d) from the Retained Liabilities and add such liability to the
Excluded Liabilities. No changes to the Purchase Price shall result from the exclusion of any assets,
properties, Contracts, Liabilities, Retained Contracts, Retained Liabilities or Retained Employees
pursuant to this Section 2.7.

2.8  Right to Add Assets and Liabilities |

At any time on or prior to the day that is one (1) day prior to the Closing Date, the Purchaser may,
by giving notice to the Company and the Monitor, elect to: (a) exclude any assets or properties of
any Purchased Entity from the Excluded Assets, and add such assets or properties to the Retained
Assets; (b) exclude any contract from the Excluded Contracts, including any Leases that are
amended to the satisfaction of the Purchaser, and add such contracts to the Retained Contracts; (c)
exclude any liability from the Excluded Liabilities and add such liability to the Retained Liabilities.
No changes to the Purchase Price shall result from the addition of any assets, properties, liabilities
to the Retained Assets, Retained Contracts, Retained Liabilities or Retained Employees pursuant
to this Section 2.8.

2.9 Transfer of Excluded Assets to Residual Co.

On the Closing Date, pursuant to the terms of the Approval and Reverse Vesting Order and in
consideration for Residual Co. assuming the Excluded Liabilities pursuant to Section 2.6 of this
Agreement, the Purchased Entities shall assign and transfer the Excluded Assets to Residual Co.,
and the Excluded Assets shall vest in Residual Co. pursuant to the Approval and Reverse Vesting
Order.

2.10 Pre-Closing Reorganization

(a) Subject to Section 2.10(b), the Company agrees that, no earlier than the Business
Day immediately prior to the Closing Date and upon request of the Purchaser, the
Company shall, and shall cause any of the Applicants to, with the consent of the
Company, not to be unreasonably withheld, conditioned or delayed, perform such
other reorganizations of its corporate structure, capital structure, business,
operations and assets, settlements of Intercompany Liabilities, or such other
transactions as Purchaser may request, acting reasonably (each such action, a "Pre-
Closing Reorganization"). The Company agrees to use commercially reasonable
efforts to cooperate with the Purchaser and its advisors to determine the nature of
any Pre-Closing Reorganizations that might be undertaken and the manner in which
they would most effectively be undertaken, including filing or causing the
Company to file available elections or designations reasonably required to effect
the Pre-Closing Reorganizations if such filing is reasonably proposed to be made
at or prior to Closing, and to cooperate with the Purchaser and its advisors to seek
to obtain consents or waivers which might be required under any Retained
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Contracts or authorizations from Governmental Authorities in respect of any Pre-
Closing Reorganization.

Notwithstanding the foregoing, the Company will not be obligated to participate in
any Pre-Closing Reorganization if the Company determines acting reasonably that
such Pre-Closing Reorganization would (i) materially impair, impede, delay or
prevent the satisfaction of any conditions set forth in Article 7, or the ability of the
Purchaser or Company to consummate, or materially delay the consummation of,
the Transaction, or (ii) (A) materially alter or impact the consideration which the
Applicants and/or their applicable stakeholders will benefit from as part of the
Transactions, or (B) have adverse tax consequences, or impose any Liability on, the
remaining Applicants or any director of the Company in each case that is greater
than the amount of such tax consequences or Liability in the absence of such action.

This Agreement (including the Closing Sequence) will be amended and restated as
required to give effect to a Pre-Closing Reorganization.

ARTICLE 3
PURCHASE PRICE AND RELATED MATTERS

3.1 Purchase Price

The total aggregate consideration in respect of the Purchased Shares shall be an amount equal to
the aggregate of the following (the “Purchase Price”):

(a)

(b)

(©)

(d)

(e)

the outstanding obligations payable by the Applicants as of the Closing Date
pursuant the DIP Term Sheet including the principal amount of such claims and
interest accrued as of the Closing Date, plus all accrued and unpaid interest thereon
through to and including the Closing Date, plus any unpaid fees and expenses
associated therewith (the “DIP Credit Bid Consideration”);

the outstanding indebtedness owing by the Purchased Entities under the BMO Loan
Documents that has accrued as of the Closing Date;

and an amount equivalent to all other Retained Liabilities (other than amounts of
indebtedness owing under the BMO Loan Documents) that have accrued as of the
Closing Date;

the amount of $31,000,000, representing a portion of the outstanding secured
obligations payable by the Applicants as of the Closing Date pursuant the TS
Investments Grid Note including the principal amount of such claims and interest
accrued as of the Closing Date, plus all accrued and unpaid interest thereon through
to and including the Closing Date, plus any unpaid fees and expenses associated
therewith (the “Secured Credit Bid Consideration” together with the DIP Credit
Bid Consideration, the “Credit Bid Consideration”);

the Cure Costs;
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® the Priority Payment Amount; and
(2) the Administrative Expense Amount,

(the amounts in paragraph (b), if the Purchaser elects to have the outstanding indebtedness
under the BMO Loan Documents paid in cash under Section 3.2(b), (e), (f) and (g) together,
the “Cash Consideration”).

3.2 Satisfaction of Purchase Price

(a) The Credit Bid Consideration shall be paid and satisfied on the Closing Date by the
Purchaser releasing the Applicants from repayment of all amounts owing in
connection with the Credit Bid Consideration pursuant to the Credit Bid Releases.

(b) The outstanding indebtedness of the Purchased Entities under the BMO Loan
Documents shall, at the Purchaser’s election be: (a) retained or refinanced in
accordance with the BMO Post-Closing Loan Documents with the consent of
BMO, or (b) be paid in cash or by such other consideration acceptable to BMO.

(c) The Retained Liabilities (other than in respect of the BMO Credit Agreement) shall
be retained by the applicable Purchased Entities on the Closing Date.

(d) The Cash Consideration shall be paid and satisfied on the Closing Date by the
Purchaser paying the Cash Consideration to the Monitor, to be held in escrow and
paid in accordance with the Closing Sequence. Any other consideration that may
be acceptable to BMO shall be paid to it on the Closing Date.

ARTICLE 4
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

The Company represents and warrants on behalf of itself and its subsidiaries who are Purchased
Entities, to the Purchaser, as follows, and acknowledges that the Purchaser is relying upon the
following representations and warranties in connection with its purchase of the Purchased Shares:

4.1 Due Authorization and Enforceability of Obligations

Subject to the granting of the Approval and Reverse Vesting Order, this Agreement has been duly
authorized, executed and delivered by it, and constitutes a legal, valid and binding obligation of it,
enforceable against it in accordance with its terms, except as enforcement may be limited by
bankruptcy, insolvency, reorganization, moratorium, or other similar laws relating to or limiting
creditors’ rights generally or by equitable principles relating to enforceability.

4.2 Existence and Good Standing

Each of the Company and the Purchased Entities is validly existing and in good standing under the
laws of the jurisdiction of its incorporation or organization and (i) has all requisite power and
authority to execute and deliver this Agreement and (ii) has taken all requisite corporate or other
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action necessary for it to execute and deliver this Agreement and to perform its obligations
hereunder and consummate the transaction contemplated hereunder.

4.3 Absence of Conflicts

The execution and delivery of this Agreement by the Company and the completion of its
obligations hereunder and the consummation of the transactions contemplated herein do not and
will not violate or conflict with any Applicable Law, (subject to the receipt of any Transaction
Regulatory Approvals and the granting of the Approval and Reverse Vesting Order) and will not
result (with due notice or the passage of time or both) in a violation, conflict or breach of, or
constitute a default under, or require any consent to be obtained under the certificate of
incorporation, articles, by-laws or other constituent documents of any Applicant. Subject to the
granting of the Approval and Reverse Vesting Order, the execution, delivery and performance by
the Company does not and will not violate any Order.

4.4  Approvals and Consents

The execution and delivery of this Agreement by the Company, the completion by the Company
of its respective obligations hereunder and the consummation by each of the Company of the
transactions contemplated herein, do not and will not require any consent or approval or other
action, with or by, any Governmental Authority, other than as contemplated by the applicable
Transaction Regulatory Approvals and the entry of the Approval and Reverse Vesting Order by
the CCAA Court.

4.5 No Actions

There is not, as of the date hereof, pending or, to the Company’s knowledge, threatened against
any Applicant or any of its properties, nor has any Applicant received any written notice in respect
of, any Claim, potential Claim, litigation, action, suit, arbitration, investigation or other proceeding
before any Governmental Authority or legislative body, other than the CCAA Court, that, would
prevent the Company from executing and delivering this Agreement, performing its obligations
hereunder and consummating the transactions and agreements contemplated by this Agreement.

ARTICLE §
REPRESENTATIONS AND WARRANTIES OF PURCHASER

Purchaser represents and warrants to the Company as follows, and acknowledges that the
Company is relying upon the following representations and warranties in connection with the sale
of the Purchased Shares:

5.1 Due Authorization and Enforceability of Obligations

This Agreement has been duly authorized, executed and delivered by the Purchaser, and, assuming
the due authorization, execution and delivery by it, this Agreement constitutes a legal, valid and
binding obligation of it, enforceable against it in accordance with its terms, except as enforcement
may be limited by bankruptcy, insolvency, reorganization, moratorium, or other similar laws
relating to or limiting creditors’ rights generally or by equitable principles relating to
enforceability.
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5.2 Existence and Good Standing

Purchaser is validly existing and in good standing under the laws of the jurisdiction of its
incorporation or organization and has all requisite power and authority to execute and deliver this
Agreement and to perform its obligations hereunder and consummate the transactions
contemplated by this Agreement.

5.3 Absence of Conflicts

The execution and delivery of this Agreement by the Purchaser and the completion by the
Purchaser of its obligations hereunder and the consummation of the transactions contemplated
herein do not and will not violate or conflict with any Applicable Law, or any of its properties or
assets, (subject to the receipt of any applicable Transaction Regulatory Approvals) and will not
result (with due notice or the passage of time or both) in a violation, conflict or breach of, or
constitute a default under, or require any consent to be obtained under its certificate of
incorporation, articles, by-laws or other constituent documents.

5.4  Approvals and Consents

The execution and delivery of this Agreement by the Purchaser, the completion by the Purchaser
of its obligations hereunder and the consummation by the Purchaser of the transactions
contemplated herein, do not and will not require any consent, approval or other action, with or by,
any Governmental Authority, other than as contemplated by the applicable Transaction Regulatory
Approvals and the granting of the Approval and Reverse Vesting Order by the CCAA Court.

5.5 No Actions

There is not, as of the date hereof, pending or, to the Purchaser’s knowledge, threatened against it
or any of its properties, nor has the Purchaser received notice in respect of, any Claim, potential
Claim, litigation, action, suit, arbitration, investigation or other proceeding before any
Governmental Authority or legislative body, other than the CCAA Court, that, would prevent it
from executing and delivering this Agreement, performing its obligations hereunder and
consummating the transactions and agreements contemplated by this Agreement.

5.6 Credit Bid and Cash Consideration; Availability of Funds

(a) The Purchaser will have executed on or prior to Closing, the requisite documents
to allow the Purchaser, and the Purchaser is and will be duly authorized, to, among
other things, deliver the Credit Bid Consideration in connection with the
consummation of the Closing hereunder, which documents shall be delivered by
the Purchaser to the Company.

(b) The Purchaser will have on Closing, sufficient unrestricted funds and financial
capacity to consummate the transactions contemplated by this Agreement,
including payment of the Cash Consideration.
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5.7 Residence
Purchaser is not a non-resident of Canada within the meaning of the Tax Act.

ARTICLE 6
AS IS, WHERE IS

The Purchaser acknowledges and agrees that it has conducted to its satisfaction an independent
investigation and verification of the Business, the Purchased Shares, the Retained Liabilities and
all related operations of the Purchased Entities, and, based solely thereon and the advice of its
financial, legal and other advisors, has determined to proceed with the transactions contemplated
by this Agreement. The Purchaser has relied solely on the results of its own independent
investigation and verification and, except for the representations and warranties of the Company
expressly set forth in Article 4, the Purchaser understands, acknowledges and agrees that all other
representations, warranties, conditions and statements of any kind or nature, expressed or implied
(including any relating to the future or historical financial condition, results of operations,
prospects, assets or liabilities of the Purchased Entities or the Business, or the quality, quantity or
condition of the Purchased Shares) are specifically disclaimed by each of the Company, the other
Purchased Entities, their respective financial and legal advisors and the Monitor and its legal
counsel. THE PURCHASER SPECIFICALLY ACKNOWLEDGES AND AGREES THAT,
EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES OF THE COMPANY
EXPRESSLY AND SPECIFICALLY SET FORTH IN ARTICLE 4: (A) THE PURCHASER IS
ACQUIRING THE PURCHASED SHARES ON AN “AS IS, WHERE IS” BASIS; AND (B)
NONE OF THE COMPANY, THE OTHER APPLICANTS, THE MONITOR OR ANY OTHER
PERSON (INCLUDING ANY REPRESENTATIVE OF EITHER OF THE COMPANY, THE
OTHER APPLICANTS OR THE MONITOR WHETHER IN ANY INDIVIDUAL,
CORPORATE OR ANY OTHER CAPACITY) IS MAKING, AND THE PURCHASER IS NOT
RELYING ON, ANY REPRESENTATIONS, WARRANTIES, CONDITIONS OR OTHER
STATEMENTS OF ANY KIND WHATSOEVER, WHETHER ORAL OR WRITTEN,
EXPRESS OR IMPLIED, STATUTORY OR OTHERWISE, AS TO ANY MATTER
CONCERNING THE PURCHASED ENTITIES, THE BUSINESS, THE PURCHASED
SHARES, THE RETAINED LIABILITIES, THE EXCLUDED ASSETS, THE EXCLUDED
LIABILITIES, THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED BY THE
AGREEMENT, OR THE ACCURACY OR COMPLETENESS OF ANY INFORMATION
PROVIDED TO (OR OTHERWISE ACQUIRED BY) THE PURCHASER OR ANY OF ITS
RESPECTIVE REPRESENTATIVES, INCLUDING WITH RESPECT TO
MERCHANTABILITY, PHYSICAL OR FINANCIAL CONDITION, DESCRIPTION,
FITNESS FOR A PARTICULAR PURPOSE, OR IN RESPECT OF ANY OTHER MATTER OR
THING WHATSOEVER, INCLUDING ANY AND ALL CONDITIONS, WARRANTIES OR
REPRESENTATIONS, EXPRESS OR IMPLIED, PURSUANT TO ANY APPLICABLE LAWS
IN ANY JURISDICTION, WHICH THE PURCHASER CONFIRMS DO NOT APPLY TO THIS
AGREEMENT, AND ARE HEREBY WAIVED IN THEIR ENTIRETY BY THE PURCHASER.
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ARTICLE 7
CONDITIONS

7.1 Conditions for the Benefit of the Purchaser and Company

The respective obligations of the Purchaser and the Company to consummate the transactions
contemplated by this Agreement are subject to the satisfaction of, or compliance with, at or prior
to the Closing Time, each of the following conditions:

(a) No Law — no provision of any Applicable Law and no Order preventing or
otherwise frustrating the consummation of the purchase of the Purchased Shares or
any of the other transactions pursuant to this Agreement shall be in effect;

(b) Final Orders — each of the SISP Order and the Approval and Reverse Vesting Order
shall have been issued and entered and shall be Final Orders;

(c) Successful Bid — this Agreement will be the Successful Bid (as determined pursuant
to the SISP); and

(d) Transaction Regulatory Approvals — the Parties shall have received the required
Transaction Regulatory Approvals , and all such Transaction Regulatory Approvals
shall be in full force and effect, except for Transaction Regulatory Approvals that
need not be in full force and effect prior to Closing.

The Parties acknowledge that the foregoing conditions are for the mutual benefit of each of the
Company and the Purchaser. Any condition in this Section 7.1 may be jointly waived by the
Company and by the Purchaser, in whole or in part, without prejudice to any of their respective
rights of termination in the event of non-fulfillment of any other condition in whole or in part. Any
such waiver will be binding on the Company and the Purchaser, as applicable, only if made in
writing.

7.2 Conditions for the Benefit of the Purchaser

The obligation of the Purchaser to consummate the transactions contemplated by this Agreement
is subject to the satisfaction of, or compliance with, or waiver by the Purchaser of, at or prior to
the Closing Time, each of the following conditions (each of which is acknowledged to be for the
exclusive benefit of the Purchaser):

(a) Performance of Covenants — the covenants contained in this Agreement to be
performed or complied with by the Company at or prior to the Closing Time shall
have been performed or complied with in all material respects as at the Closing
Time;

(b) Truth of Representations and Warranties — (1) the representations and warranties of
the Company contained in Article 4 shall be true and correct in all respects as of
the Closing Date, as if made at, and as of, such date (except for representations and
warranties made as of specified date, the accuracy of which shall be determined as
of such specified date) except where the failure to be so true and correct would not,
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in the aggregate, have a Material Adverse Effect (and, for this purpose, any
reference to “material”, “Material Adverse Effect” or other concepts of materiality
in such representation and warranties shall be ignored);

Officer’s Certificates — The Purchaser shall have received a certificate confirming
the satisfaction of the conditions contained in Sections 7.2(a) (Performance of
Covenants) the covenants contained in this Agreement to be performed or complied
with by the Company at or prior to the Closing Time shall have been performed or
complied with in all material respects as at the Closing Time and 7.2(b) (Truth of
Representations and Warranties), signed for and on behalf of the Company by an
executive officer of the Company or other Persons acceptable to the Purchaser,
without personal liability, in each case in form and substance reasonably
satisfactory to the Purchaser;

Company’s Deliverables — the Company shall have delivered to the Purchaser all
of the deliverables contained in Section 11.3 in form and substance reasonably
satisfactory to the Purchaser;

Terminated Employees - the applicable Purchased Entity shall have terminated the
employment of the Terminated Employees, and all liabilities owing to any such
Terminated Employees in respect of such terminations, including all amounts
owing on account of or damages in lieu of, statutory notice, termination payments,
severance, benefits, bonuses or other compensation or entitlements, shall be
Excluded Liabilities which, pursuant the Approval and Reverse Vesting Order,
shall be assigned and transferred as against the applicable Purchased Entity to, and
assumed by, Residual Co.

Licence Condition - the Licences are in good standing and will continue in good
standing, and not be suspended or terminated, following the Closing Date, which
shall be satisfied upon, among other things, evidence from the applicable
Governmental Authority that such Licences are in good standing and will not be
suspended or terminated by such Governmental Authority as a result of any events,
or amounts owing by any Applicants, relating to the period preceding the Closing
Date, unless the failure for any such License or Licences being in good standing or
being suspended or terminated does not, in the aggregate, have a Material Adverse
Effect.

Conditions for the Benefit of the Company

(a)

The obligation of the Company to consummate the transactions contemplated by this Agreement
is subject to the satisfaction of, or compliance with, or waiver where applicable by the Company
of, at or prior to the Closing Time, each of the following conditions (each of which is
acknowledged to be for the exclusive benefit of the Company):

Truth of Representations and Warranties — the representations and warranties of
the Purchaser contained in Article 5 will be true and correct in all respects on and
as of the date of this Agreement and on and as of the Closing Date as if made on
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and as of such date (except for representations and warranties made as of specified
date, the accuracy of which shall be determined as of such specified date) except
where the failure to be so true and correct would not reasonably be expected to have
a material and adverse effect on Purchaser’s ability to consummate the transactions
contemplated by this Agreement;

Performance of Covenants — the covenants contained in this Agreement to be
performed by the Purchaser at or prior to the Closing Time shall have been
performed in all material respects as at the Closing Time;

Officer’s Certificate — The Company shall have received a certificate confirming
the satisfaction of the conditions contained in Sections 7.3(a) and 7.3(b) signed for
and on behalf of the Purchaser without personal liability by an executive officer of
the Purchaser or other Persons acceptable to the Company, acting in a commercially
reasonable manner, in each case, in form and substance satisfactory to the
Company, acting in a commercially reasonable manner; and

Purchaser Deliverables — Purchaser shall have delivered to the Company all of the
deliverables contained in Section 11.4 in form and substance satisfactory to the
Company, acting in a commercially reasonable manner.

ARTICLE 8
ADDITIONAL AGREEMENTS OF THE PARTIES

Break-Up Fee

(a)

(b)

(c)

Upon completion of a Successful Bid (as defined in the SISP) other than the
Transaction, a fee in cash equal to, in the aggregate of 1% of the Credit Bid
Consideration (such amount, the “Break-Up Fee”) shall be payable concurrently
with the consummation of such Successful Bid to the Purchaser by the Company.

For the avoidance of doubt, and notwithstanding anything to the contrary set forth
in this Section 8.1, (x) under no circumstances shall the Company be obligated to
pay the Break-Up Fee more than once and (y) in no event shall the Company (or
any other Person) be required to pay all or any portion of the Break-Up Fee to the
Purchaser if the Company has terminated this Agreement other than in connection
with CCAA Court approval of a Successful Bid (which is not the Transaction) in
accordance with the terms of the SISP.

The Company acknowledges (i) that the Purchaser has made a substantial
investment of management time and incurred substantial out-of-pocket expenses in
connection with the negotiation and execution of this Agreement and its effort to
consummate the transactions contemplated hereby, and (ii) that the Parties’ efforts
have substantially benefited the Company and the bankruptcy estates of the
Purchased Entities through the submission of the offer that is reflected in this
Agreement, that will serve as a minimum bid on which other potential interested
bidders can rely, thus increasing the likelihood that the price at which the Purchased
Entities are sold will be validated. The Parties hereby acknowledge that the amounts
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payable pursuant to this Section 8.1 are commercially reasonable and necessary to
induce the Purchaser to enter into this Agreement and consummate the transactions
contemplated hereby. For the avoidance of doubt, the covenants set forth in this
Section 8.1 are continuing obligations and survive termination of this Agreement.

8.2 Access to Information and Properties

(a)

(b)

(©)

Until the Closing Time, the Company, with oversight of the Monitor, shall give to
the Purchaser’s personnel engaged in the transactions contemplated by this
Agreement and their accountants, legal advisers, consultants, financial advisors and
representatives during normal business hours reasonable access to its premises and
to all of the books, records, and other information relating to the Business, and shall
furnish them with all such information relating to the Business, the Applicants, the
Retained Liabilities and the list of Employees as Purchaser may reasonably request
in connection with the transactions contemplated by this Agreement, such requests
to be made to the Monitor; provided that such access shall be conducted at
Purchaser’s expense, in accordance with Applicable Law and under supervision of
the Monitor or the Company’s senior management and in such a manner as to
maintain confidentiality, and the Company will not be required to provide access
to or copies of any such books and records if: (i) the provision thereof would cause
applicable Company to be in contravention of any Applicable Law; (i1) breach the
terms of the SISP Order; or (iii) making such information available would: (1) result
in the loss of any lawyer-client or other legal privilege; or (2) cause applicable
Company to be found in contravention of any Applicable Law, or contravene any
fiduciary duty or agreement (including any confidentiality agreement to which the
Company or any of its Affiliates are a party). Notwithstanding anything in this
Section 8.2 to the contrary, any such investigation shall be conducted upon
reasonable advance notice and in such manner as does not materially disrupt the
conduct of the Business or the possible sale thereof to any other Person.

Following the Closing, the Purchaser shall make all books and records of the
Applicants as of the Closing reasonably available to the Monitor and any trustee in
bankruptcy of any of the Applicants upon at least five Business Days prior notice,
for a period of seven years after Closing, and shall, at such Party’s expense, permit
the Monitor and any trustee in bankruptcy of the Applicants to take copies thereof
as they may determine to be necessary or useful to accomplish their respective
roles; provided that Purchaser shall not be obligated to make such books and
records available to the extent that doing so would: (i) violate Applicable Law; (i)
jeopardize the protection of a solicitor-client privilege; or (iii) unreasonably
interfere with the ongoing business and operations of the Purchased Entities and
their Affiliates, as determined by the Applicants, acting reasonably.

Following the Closing, the Applicants shall make all books and records comprising
Excluded Assets reasonably available to the Monitor and any trustee in bankruptcy
of any of the Applicants upon at least five Business Days prior notice, for a period
of seven years after Closing, and shall, at such Party’s expense, permit the Monitor
and any trustee in bankruptcy of the Applicants to take copies thereof as they may
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determine to be necessary or useful to accomplish their respective roles; provided
that such Applicant shall not be obligated to make such books and records available
to the extent that doing so would: (i) violate Applicable Law; (ii) jeopardize the
protection of a solicitor-client privilege; or (iii) unreasonably interfere with the
ongoing business and operations of the Applicants and their Affiliates, as
determined by the Applicants, acting reasonably.

8.3 Regulatory Approvals and Consents

(a)

(b)

(c)

The Parties shall use commercially reasonable efforts to apply for and obtain any
Transaction Regulatory Approvals as soon as reasonably practicable and no later
than the time limits imposed by Applicable Laws, in accordance with Section
8.3(b), in each case at the sole cost and expense of the Company.

Without limiting the generality of the foregoing, the Parties shall: (i) give each other
reasonable advance notice of all meetings or other oral communications with any
Governmental Authority relating to the Transaction Regulatory Approvals, as
applicable, and provide as soon as practicable but in any case, if any, within the
required time, any additional submissions, information and/or documents requested
by any Governmental Authority necessary, proper or advisable to obtain the
Transaction Regulatory Approvals; (ii) not participate independently in any such
meeting or other oral communication without first giving the other Party (or their
outside counsel) an opportunity to attend and participate in such meeting or other
oral communication, unless otherwise required or requested by such Governmental
Authority; (iii) if any Governmental Authority initiates an oral communication
regarding the Transaction Regulatory Approvals, promptly notify the other Party
of the substance of such communication; (iv) subject to Applicable Laws relating
to the exchange of information, provide each other with a reasonable advance
opportunity to review and comment upon and consider in good faith the views of
the other in connection with all written communications (including any filings,
notifications, submissions, analyses, presentations, memoranda, briefs, arguments,
opinions and proposals) made or submitted by or on behalf of a Party with a
Governmental Authority regarding the Transaction Regulatory Approvals as
applicable; and (v) promptly provide each other with copies of all written
communications to or from any Governmental Authority relating to the Transaction
Regulatory Approvals as applicable.

Each of the Parties may, as advisable and necessary, reasonably designate any
competitively or commercially sensitive material provided to the other under this
Section 8.3 as “Outside Counsel Only Material”, provided that the disclosing Party
also provides a redacted version to the receiving Party. Such materials and the
information contained therein shall be given only to the outside legal counsel of the
recipient and, subject to any additional agreements between the Parties, will not be
disclosed by such outside legal counsel to Employees, officers or directors of the
recipient unless express written permission is obtained in advance from the source
of the materials or its legal counsel.
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The obligations of either Party to use its commercially reasonable efforts to obtain
the Transaction Regulatory Approvals does not require either Party (or any Affiliate
thereof) to undertake any divestiture of any business or business segment of such
Party, to agree to any material operating restrictions related thereto or to incur any
material expenditure(s) related therewith, unless agreed to by the Parties. In
connection with obtaining the Transaction Regulatory Approvals, no Purchased
Entity shall agree to any of the foregoing items without the prior written consent of
the Purchaser.

8.4 Covenants Relating to this Agreement

(a)

(b)

(c)

Each of the Parties shall perform all obligations required to be performed by the
applicable Party under this Agreement, co-operate with the other Parties in
connection therewith and do all such other acts and things as may be necessary or
desirable in order to consummate and make effective, as soon as reasonably
practicable, the transactions contemplated by this Agreement and, without limiting
the generality of the foregoing, from the date hereof until the Closing Date, each
Party shall and, where appropriate, shall cause each of its Affiliates to:

(1) negotiate in good faith and use its commercially reasonable efforts to take
or cause to be taken all actions and to do, or cause to be done, all things
necessary, proper or advisable to satisfy the conditions precedent to the
obligations of such Party hereunder (including, where applicable,
negotiating in good faith with the applicable Governmental Authorities
and/or third Persons in connection therewith), and to cause the fulfillment
at the earliest practicable date of all of the conditions precedent to the other
Party’s obligations to consummate the transactions contemplated hereby;
and

(i)  not take any action, or refrain from taking any action, or permit any action
to be taken or not taken, which would reasonably be expected to prevent,
materially delay or otherwise impede the consummation of the transactions
contemplated by this Agreement.

From the date hereof until the Closing Date, Purchaser hereby agrees, and hereby
agrees to cause its representatives to, keep the Company informed on a reasonably
current basis, and no less frequently than on a weekly basis through teleconference
or other meeting, and as reasonably requested by each of the Company or the
Monitor, as to the Purchaser’s progress in terms of the satisfaction of the conditions
precedent contained herein.

From the date hereof until the Closing Date, the Company hereby agrees, and
hereby agrees to cause its representatives to, keep Purchaser informed on a
reasonably current basis, and no less frequently than on a weekly basis through
teleconference or other meeting, and as reasonably requested by the Purchaser or
the Monitor, as to the applicable Company’s progress in terms of the satisfaction
of the conditions precedent contained herein.

287



8.5

(d)

(e)

®

(2

(h)

-28 -

Each of the Company and the Purchaser agree to execute and deliver such other
documents, certificates, agreements and other writings, reasonably necessary for
the consummation of the transactions contemplated by this Agreement, and to take
such other actions to consummate or implement as soon as reasonably practicable,
the transactions contemplated by this Agreement.

From the date hereof until the Closing Date, the Company hereby agrees, and
hereby agrees to cause their representatives to, promptly notify the Purchaser of (i)
any event, condition, or development that has resulted in the inaccuracy in a
material respect or material breach of any representation or warranty, covenant or
agreement contained in this Agreement, or (ii) any event or matter involving a
License which may be expected to result in the condition in Section 7.2(f) not being
satisfied.

Each of the Company and the Purchaser agree to use commercially reasonable
efforts to timely prepare and file all documentation and pursue all steps reasonably
necessary to obtain any material third-party consents and approvals, including
without limitation the Transaction Regulatory Approvals, as may be required in
connection with the transaction contemplated by this Agreement.

The Company agrees to use commercially reasonable efforts to promptly provide
all documentation, copies of agreements and information reasonably required by
the Purchaser to complete and finalize the Schedules to this Agreement. Such
information and documentation shall be provided to the Purchaser on an ongoing
basis following execution of this Agreement and in any event shall be provided to
the Purchaser no later than ten (10) days prior to the hearing of the Applicants’
motion to the CCAA Court seeking the Approval and Reverse Vesting Order.

If Purchaser is the Successful Bidder, at the request of the Purchaser, the Company
shall proceed with the liquidation, winding-up, dissolution and/or amalgamation of
any of the Purchased Entities designated by the Purchaser on or prior to the Closing
Date.

Administrative Expense Amount

(a)

(b)

On the Closing Date, the Administrative Expense Amount shall be paid to the
Monitor, which the Monitor shall hold for the benefit of Persons entitled to be paid
the Administrative Expense Costs.

From time to time after the Closing Date, the Monitor may pay, on behalf of the
Purchased Entities, the Administrative Expense Costs, from the Administrative
Expense Amount, in each case to the Persons entitled to receive payment of these
amounts, in its sole discretion and without further authorization from the Purchased
Entities or Purchaser. Any unused portion of the Administrative Expense Amount
after payment or reservation for all Administrative Expense Amount, as determined
by the Monitor, in its sole discretion, shall be transferred by the Monitor to the
Company, or as directed by it.
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Notwithstanding the foregoing or anything else contained herein or elsewhere, each
of the Company and the Purchaser acknowledges and agrees that: (i) the Monitor’s
obligations under this Agreement are and shall remain limited to those specifically
set out in this Section 8.5; and (ii) Monitor is acting solely in its capacity as the
CCAA Court-appointed Monitor of the Applicants pursuant to the Initial Order and
not in its personal or corporate capacity, and the Monitor has no liability in
connection with this Agreement whatsoever, in its personal or corporate capacity
or otherwise, save and except for and only to the extent of the Monitor’s gross
negligence or intentional fault.

The Parties acknowledge that the Monitor may rely upon the provisions of this
Section 8.5 notwithstanding that the Monitor is not a party to this Agreement.

The provisions of Sections 8.5(c) and (d) above shall survive the termination or non-completion
of the transactions contemplated by this Agreement.

9.1

ARTICLE 9
INSOLVENCY PROVISIONS

Court Orders and Related Matters

(a)

(b)

(©)

From and after the date of this Agreement and until the Closing Date, the Company
shall deliver to the Purchaser drafts of any and all pleadings, motions, notices,
statements, applications, schedules, and other papers to be filed or submitted by any
of the Applicants in connection with or related to this Agreement, including with
respect to the Approval and Reverse Vesting Order, for Purchaser’s prior review at
least two (2) days in advance of service and filing of such materials (or where
circumstances make it impracticable to allow for two (2) days’ review, with as
much opportunity for review and comment as is practically possible in the
circumstances). The Company acknowledge and agree (i) that any such pleadings,
motions, notices, statements, applications, schedules, or other papers shall be in
form and substance satisfactory to the Purchaser, acting reasonably, and (ii) to
consult and cooperate with Purchaser regarding any discovery, examinations and
hearing in respect of any of the foregoing, including the submission of any
evidence, including witnesses testimony, in connection with such hearing.

Notice of the motions seeking the issuance of the Approval and Reverse Vesting
Order shall be served or be caused to be served by the Applicants on all Persons
required to receive notice under Applicable Law and the requirements of the
CCAA, the CCAA Court, and any other Person determined necessary by the
Applicants or Purchaser, acting reasonably.

As soon as practicable if Purchaser is selected or deemed to be the Successful
Bidder in accordance with the SISP, the Applicants shall file a motion seeking the
issuance of the Approval and Reverse Vesting Order.
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If the Approval and Reverse Vesting Order relating to this Agreement is appealed
or a motion for leave to appeal, rehearing, re-argument or reconsideration is filed
with respect thereto, each of the Applicants agree (subject to the available liquidity
of each of the Applicants) to take all action as may be commercially reasonable and
appropriate to defend against such appeal, petition or motion.

The Company acknowledges and agrees, that the Approval and Reverse Vesting
Order shall provide that, on the Closing Date and concurrently with the Closing,
the Purchased Shares shall be transferred to the Purchaser free and clear of all
Encumbrances, other than Permitted Encumbrances.

ARTICLE 10
TERMINATION

10.1 Termination

This Agreement may be terminated at any time prior to Closing as follows:

(a)
(b)

(c)

(d)

(e)

®

(2

by mutual written consent of each of the Company and the Purchaser;

by the Purchaser or the Company, if (i) this Agreement is not the Successful Bid
(as determined pursuant to the SISP) and the transaction contemplated by the
Successful Bid is closed;

by the Purchaser or the Company, if Closing has not occurred on or before
December 6, 2024 or such later date agreed to by each of the Company and the
Purchaser in writing in consultation with the Monitor (the “Outside Date”),
provided that the terminating Party is not in breach of any representation, warranty,
covenant or other agreement in this Agreement which would prevent the
satisfaction of the conditions in Article 7 by the Outside Date;

by the Purchaser or the Company, if at any time after the date hereof any of the
conditions in Article 7 is not capable of being satisfied by the applicable dates
required in Article 7 of this Agreement or if not otherwise required, by the Outside
Date, provided that the terminating Party is not in breach of any representation,
warranty, covenant or other agreement in this Agreement which would prevent the
satisfaction of the conditions in Article 7 by the Outside Date;;

by the Purchaser, upon the appointment of a receiver, trustee in bankruptcy or
similar official in respect of any Applicant or any of the property of any Applicant,
other than with the prior written consent of the Purchaser;

by the Purchaser or the Company, upon the termination, dismissal or conversion of
the CCAA Proceedings;

by the Purchaser or the Company, upon dismissal of the motion for the Approval
and Reverse Vesting Order (or if any such order is stayed, vacated or varied without
the consent of the Purchaser);
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(h) by the Purchaser or the Company, if a court of competent jurisdiction, including
the CCAA Court or other Governmental Authority has issued an Order or taken any
other action to restrain, enjoin or otherwise prohibit the consummation of Closing
and such Order or action has become a Final Order;

(1) by the Company, if there has been a material violation or breach by the Purchaser
of any covenant, representation or warranty which would prevent the satisfaction
of the conditions set forth in Section 7.1 or Section 7.3, as applicable, by the Outside
Date, and such violation or breach has not been waived by the Company, or cured
by the Purchaser within ten (10) Business Days after written notice thereof from
the Company, unless the Company is in material breach of its obligations under this
Agreement which would prevent the satisfaction of the conditions set forth in
Section 7.1 or Section 7.2, as applicable, by the Outside Date; and

() by the Purchaser, if there has been a material violation or breach by the Company
of any covenant, representation or warranty which would prevent the satisfaction
of the conditions set forth in Section 7.1 or Section 7.2, as applicable, by the Outside
Date, and such violation or breach has not been waived by the Purchaser, or cured
by the Company within ten (10) Business Days after written notice thereof from
the Purchaser, unless the Purchaser is in material breach of its obligations under
this Agreement which would prevent the satisfaction of the conditions set forth in
Section 7.1 or Section 7.3, as applicable, by the Outside Date.

The Party desiring to terminate this Agreement pursuant to this Section 10.1 (other than pursuant
to Section 10.1(a)) shall give written notice of such termination to the other Party or Parties, as
applicable, specifying in reasonable detail the basis for such Party’s exercise of its termination
rights.

10.2 Effect of Termination

In the event of termination of this Agreement pursuant to Section 10.1, this Agreement shall
become void and of no further force or effect without liability of any Party to any other Party to
this Agreement except that: (i) Section 8.1, 8.5(c) and 8.5(d), this Section 10.2, Section 12.1, 12.2,
12.5, 12.6 and 12.7 shall survive; and (ii) no termination of this Agreement shall relieve any Party
of any liability for any wilful breach by it of this Agreement, or impair the right of any Party to
compel specific performance by any other Party of its obligations under this Agreement in
accordance with Section 12.3.

ARTICLE 11
CLOSING

11.1 Location and Time of the Closing

The Closing shall take place virtually by exchange of documents in PDF format on the Closing
Date, in accordance with the Closing Sequence (as defined below), and shall be subject to such
escrow document release arrangements as the Parties may agree.
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11.2  Closing Sequence

On the Closing Date, subject to the terms of the Approval and Reverse Vesting Order, Closing
shall take place in the sequence set out in the Closing Sequence. The Purchaser may, as a result of
any Pre-Closing Reorganization or otherwise with the prior consent of the Company and the
Monitor, acting reasonably, amend the Closing Sequence provided that such amendment to the
Closing Sequence does not materially alter or impact the Transactions or the consideration which
the Company and/or its applicable stakeholders will benefit from as part of the Transactions.

11.3 Company’s Deliveries at Closing

At Closing, the Company, as applicable, shall deliver to the Purchaser the following:

(a)

(b)
(©)

(d)

(e)
(H
(&)

a true copy of each of the Approval and Reverse Vesting Order and the SISP Order,
each of which shall be final;

the certificates contemplated by Section 7.2(c);

the BMO Post-Closing Loan Documents (unless the Purchaser elects to pay the
indebtedness owing under the BMO Loan Documents in cash under Section 3.2(b));

confirmation of the due incorporation and organization of Residual Co. on the terms
set forth herein;

evidence of completion of any Pre-Closing Reorganization;
evidence of the filing of the Articles of Reorganization; and

all other documents as reasonably requested by the Purchaser in good faith.

11.4 Purchaser’s Deliveries at Closing

At Closing, the Purchaser shall deliver to the Company or, in the case of the amount described in
11.4(b), to the Monitor:

(a)
(b)
(©)
(d)

the Credit Bid Releases;
the Cash Consideration;
the certificate contemplated by Section 7.3(¢c); and

all other documents required to effect to the transaction contemplated by this
Agreement, as reasonably requested by the Company in good faith.

11.5 Monitor

When all conditions to Closing set out in Article 7 have been satisfied and/or waived by the
Company or the Purchaser, as applicable, the Company and the Purchaser, or their respective
counsel, shall each deliver to the Monitor written confirmation, in form and substance satisfactory
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to the Monitor, that all conditions to Closing have been satisfied or waived, subject to the Monitor’s
delivery of the Monitor’s Certificate to the Purchaser in accordance with the Approval and Reverse
Vesting Order. Upon receipt of such written confirmation, the Monitor shall: (i) issue forthwith its
Monitor’s Certificate in accordance with the Approval and Reverse Vesting Order; and (ii) file as
soon as practicable a copy of the Monitor’s Certificate with the CCAA Court (and shall provide a
true copy of such filed certificate to each of the Company and the Purchaser). The Parties hereby
acknowledge and agree that the Monitor will be entitled to file the Monitor’s Certificate with the
CCAA Court without independent investigation upon receiving written confirmation from the
Company and the Purchaser that all conditions to Closing have been satisfied or waived, and the
Monitor will have no liability whatsoever to any of the Company or Purchaser or any other Person
as a result of filing the Monitor’s Certificate.

11.6 Simultaneous Transactions

All actions taken and transactions consummated at the Closing shall be deemed to have occurred
in the manner and sequence set forth in the Closing Sequence and the Approval and Reverse
Vesting Order (subject to the terms of any escrow agreement or arrangement among the Parties
relating to the Closing), and no such transaction shall be considered consummated unless all are
consummated.

11.7 Further Assurances

As reasonably required by a Party in order to effectuate the transactions contemplated by this
Agreement, Purchaser and each of the Applicants shall execute and deliver at (and after) the
Closing such other documents, and shall take such other actions, as are necessary or appropriate,
to implement and make effective the transactions contemplated by this Agreement.

ARTICLE 12
GENERAL MATTERS

12.1 Confidentiality

After the Closing Time, the remaining Applicants shall maintain the confidentiality of all
confidential information relating to the Business and the Purchased Entities, except any disclosure
of such information and records as may be required by Applicable Law. If any remaining
Applicant, or any of their respective representatives, becomes legally compelled by deposition,
interrogatory, request for documents, subpoena, civil investigative demand, or similar judicial or
administrative process, to disclose any such information, such party shall, or shall cause its
representative to, provide the Purchaser with reasonably prompt prior oral or written notice of such
requirement (including any report, statement, testimony or other submission to such Governmental
Authority) to the extent legally permissible and reasonably practicable, and cooperate with
Purchaser, at Purchaser’s expense, to obtain a protective order or similar remedy to cause such
information not to be disclosed; provided that in the event that such protective order or other
similar remedy is not obtained, the applicable Applicant shall, or shall cause its representative to,
furnish only that portion of such information that has been legally compelled, and shall, or shall
cause such representative to, exercise its commercially reasonable efforts to obtain assurance that
confidential treatment will be accorded to such disclosed information. The remaining Applicants
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shall instruct their representatives having access to such information of such obligation of
confidentiality and shall be responsible for any breach of the terms of this Section 12.1 by any of
their representatives.

12.2 Public Notices

No press release or other announcement concerning the transactions contemplated by this
Agreement shall be made by any of the Applicants or Purchaser without the prior consent of the
other Party (such consent not to be unreasonably withheld, conditioned or delayed); provided,
however, that subject to the last sentence of this Section 12.2, any Party may, without such consent,
make such disclosure if the same is required by Applicable Law (including the CCAA
Proceedings), and, if such disclosure is required, the Party making such disclosure shall use
commercially reasonable efforts to give prior oral or written notice to the other Party to the extent
legally permissible and reasonably practicable, and if such prior notice is not legally permissible
or reasonably practicable, to give such notice reasonably promptly following the making of such
disclosure. Notwithstanding the foregoing: (i) this Agreement may be filed by either Party, as
applicable with the CCAA Court; and (i) the transactions contemplated in this Agreement may be
disclosed by the Company to the CCAA Court. The Parties further agree that:

(a) the Monitor may prepare and file reports and other documents with the CCAA
Court containing references to the transactions contemplated by this Agreement and
the terms of such transactions; and

(b) the Applicants, the Purchaser and their respective professional advisors may
prepare and file such motions, affidavits, materials, reports and other documents
with the CCAA Court containing references to the transactions contemplated by
this Agreement and the terms of such transactions as may reasonably be necessary
to complete the transactions contemplated by this Agreement or to comply with
their obligations in connection therewith.

Purchaser shall be afforded an opportunity to review and comment on such materials prior to their
filing; provided in the case of reports or other documents prepared or to be filed by the Monitor
with the CCAA Court the Purchaser shall be entitled to review only factual information contained
therein relating to the terms of the transactions contemplated in this Agreement. The Parties may
issue a joint press release announcing the execution and delivery of this Agreement, in form and
substance mutually agreed to them.

12.3 Injunctive Relief

(a) The Parties agree that irreparable harm would occur for which money damages
would not be an adequate remedy at law in the event that any of the provisions of
this Agreement were not performed in accordance with their specific terms or were
otherwise breached. It is accordingly agreed that the Parties shall be entitled to seek
specific performance, injunctive and other equitable relief to prevent breaches or
threatened breaches of this Agreement, and to enforce compliance with the terms
of this Agreement, without any requirement for the securing or posting of any bond
in connection with the obtaining of any such specific performance, injunctive or

294



-35-

other equitable relief, this being in addition to any other remedy to which the Parties
may be entitled at law or in equity.

(b) Each Party hereby agrees not to raise any objections to the availability of the
equitable remedies provided for herein and the Parties further agree that by seeking
the remedies provided for in this Section 12.3, a Party shall not in any respect waive
its right to seek any other form of relief that may be available to a Party under this
Agreement.

(c) Notwithstanding anything herein to the contrary herein, under no circumstances
shall a Party be permitted or entitled to receive both monetary damages and specific
performance and election to pursue one shall be deemed to be an irrevocable waiver
of the other.

12.4 Survival

None of the representations, warranties, covenants (except the covenants in Article 2, Article 3,
Article 12 and Sections 8.2(b) and 8.4, to the extent they are to be performed after the Closing) of
any of the Parties set forth in this Agreement, in any Closing Document to be executed and
delivered by any of the Parties (except any covenants included in such Closing Documents, which,
by their terms, survive Closing) or in any other agreement, document or certificate delivered
pursuant to or in connection with this Agreement or the transactions contemplated hereby shall
survive the Closing.

12.5 Non-Recourse

No past, present or future director, officer, Employee, incorporator, member, partner, security
holder, Affiliate (provided that for purposes of this Section 12.5 Purchaser and Company shall not
be considered Affiliates of each other), agent, lawyer or representative of the respective Parties, in
such capacity, shall have any liability for any obligations or liabilities of the Purchaser or the
Company, as applicable, under this Agreement, or for any causes of action based on, in respect of
or by reason of the transactions contemplated hereby.

12.6 Assignment; Binding Effect

No Party may assign its right or benefits under this Agreement without the consent of each of the
other Parties, except that without such consent Purchaser may, upon prior notice to the Company,
assign this Agreement, or any or all of its rights and obligations hereunder, to one or more of its
Affiliates; provided that no such assignment or direction shall relieve Purchaser of its obligations
hereunder. This Agreement shall be binding upon and enure to the benefit of the Parties and their
respective permitted successors and permitted assigns. Although not Parties to this Agreement, the
Monitor and its respective Affiliates and advisors shall have the benefits expressed to be conferred
upon them in this Agreement, including in Article 6, and Section 12.4 (in respect of the Monitor)
hereof. Subject to the preceding sentence, nothing in this Agreement shall create or be deemed to
create any third Person beneficiary rights in any Person not a Party to this Agreement.
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12.7 Notices

Any notice, request, demand or other communication required or permitted to be given to a Party
pursuant to the provisions of this Agreement will be in writing and will be effective and deemed
given under this Agreement on the earliest of: (i) the date of personal delivery; (ii) the date of
transmission by email, with confirmed transmission and receipt (if sent during normal business
hours of the recipient, if not, then on the next Business Day); (iii) two (2) days after deposit with
a nationally-recognized courier or overnight service such as Federal Express; or (iv) five (5) days
after mailing via certified mail, return receipt requested. All notices not delivered personally or by
email will be sent with postage and other charges prepaid and properly addressed to the Party to

be notified at the address set forth for such Party:

(a)

If to the Purchaser at:

TS Investments Corp.
Suite 2700 Edmonton Tower, 10111 104 Avenue NW
Edmonton, AB T5J 0J4

Attention: Paul Marcaccio
Email: pmarcaccio@oegi.ca

and to:

Osler, Hoskin & Harcourt LLP
First Canadian Place

100 King St. W Suite 6200
Toronto, ON M5X 1BS8

Attention: Marc Wasserman / Martino Calvaruso / Justin Sherman

Email: mwasserman(@osler.com/mcalvaruso@osler.com/
;sherman(@osler.com

If to the Company at:

2675970 Ontario Inc.
590 King St W., Suite 400
Toronto, ON M5V 1M3

Attention: Andy Williams

Email: awilliams@tokyosmoke.ca
and to:
Reconstruct LLP

Richmond-Adelaide Centre
120 Adelaide Street West, Suite 2500
Toronto, ON M5H 1T1
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Attention: Caitlin Fell / Sharon Kour / Jessica Wuthmann
Email:; cfell@reconllp.com / skour@reconllp.com /

jwuthmann@reconllp.cm

and to:
If to the Monitor at:

Alvarez & Marsal Canada Inc.
Royal Bank Plaza, South Tower
200 Bay Street, Suite 3501

P.O. Box 22

Toronto ON M5J 2]1

Canada

Attention: Joshua Nevsky
Email: TokyoSmoke@alvarezandmarsal.com

and to:

Stikeman Elliott LLP

5300 Commerce Court West,
199 Bay St.

Toronto, ON M5L 1B9

Attention: Lee Nicholson / Maria Konyukhova

Email; leenicholson@stikeman.com / mkonyukhova@stikeman.com

Any Party may change its address for service from time to time by notice given in accordance with
the foregoing and any subsequent notice shall be sent to such Party at its changed address.

12.8 Counterparts; Electronic Signatures

This Agreement may be signed in counterparts and each of such counterparts shall constitute an
original document and such counterparts, taken together, shall constitute one and the same
instrument. Execution of this Agreement may be made by electronic signature which, for all
purposes, shall be deemed to be an original signature.

[Signature pages to follow]
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IN WITNESS WHEREOF the Parties have executed this Agreement as of the date first written
above.

2675970 ONTARIO INC.

By: ﬁ\m\!\r\mm |
Name: Andy Willjams
Title: President

TS INVESTMENTS CORP.

By: /;W

Name: Jorgen Schreiber
Title: Chief Executive Officer
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SCHEDULE 1.1(00)
ENCUMBRANCES TO BE DISCHARGED
1. The DIP Lender’s Charge

2. The CCAA Charges
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SCHEDULE 1.1(nnn)
PERMITTED ENCUMBRANCES

1. Any Encumbrances that secure obligations under the BMO Post-Closing Loan
Documents.

2. Any Encumbrances that secure related party debt obligations.



SCHEDULE 1.1(xxx)

RESTRUCTURED LEASES

The following Restructured Leases feature terms in favor of the Tenant:

1.

2.

10.

11

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

JS201 with respect to the lease of Suite 2021, 540 Arthur Street W, Thunder Bay, ON.

JS202 with respect to the lease of Unit 2, Unit 2, 701 Memorial Ave, Thunder Bay,
ON.

RM 100 with respect to the lease of 1450 Main St. S., Unit D011, Dauphin, MB.
RM 101 with respect to the premises located at 2705 Victoria Avenue, Brandon, MB.
RM?202 with respect to the lease of 195 La Verendrye Blvd., Unit A, Morden, MB

RM203 with respect to the lease of 54-70 Arthur Street., Unit 101, B004 & BO00S5,
Winnipeg, MB.

RM?205 with respect to the lease of 55B Goulet Street, Winnipeg, MB.
RS100 with respect to the lease of 101 Centre Street, Meadow Lake, SK.
RS101 with respect to the lease of 1919A — 8" Avenue, Unit R20, Humboldt, SK.

TS139 with respect to the lease of 1011 Princess Street, Kingston, ON.

. TS147 with respect to the lease of Unit 3, 4515 Dundas Street, Burlington, ON.

TS149 with respect to the lease of Unit A002, 555 Essa Road, Barrie, ON.

TS§156 with respect to the lease of 11795 Bramalea Road, Brampton, ON.

75204 with respect to the lease of Unit 7, 400 King Street, Oshawa, ON.

TS205 with respect to the lease of 1082 Memorial Avenue, Thunder Bay, ON.

TS206 with respect to the lease of Unit 6B, 666 Wonderland Road North, London, ON.
TS§207 with respect to the lease of 979 Bloor Street West, Toronto, ON.

TS212 with respect to the lease of Unit 665-500, 655 Erb Street West, Waterloo, ON.
TS5218 with respect to the lease of 2257 Rymal Rd., Stoney Creek, ON.

75222 with respect to the lease of Unit BB03, 361 Mountainview Road, Georgetown,
ON.

75228 with respect to the lease of 450 Yonge Street, Toronto, ON.
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22. TS233 with respect with respect to the lease of Unit 4, 305 North Front, Bellville, ON.

23. TS240 with respect to the lease of 969-1007 Fennel Avenue, Hamilton, ON
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12.
13.

14.

15.
16.

17.

18.

19.

20.

21.
22.

23.

24.
25.

26.

27.

28.

29.

SCHEDULE 1.1 (zz2)
RETAINED CONTRACTS

BMO Post-Closing Loan Documents.

Bell Mobility Services Agreement between 2733182 Ontario Inc. and Bell Mobility Inc.
dated January 10, 2024.

Agreement(s) with Rogers.

Various Business Order Forms between 2733182 Ontario Inc. and TekSavvy Solutions
Inc.

Various Business TekTalk Order Forms between 2733182 Ontario Inc. and TekSavvy
Solutions Inc.

Provision of Telecommunication Services Agreement between 2733182 Ontario Inc. and
Cogeco Connexion Inc. dated July 9, 2024.

Master Services Agreement between 2161907 Alberta Ltd. And ThinkTel, a division of
Bell Canada dated July 5, 2023.

Agreement(s) with Westman Communications.

Agreement(s) with tbaytel.

. Assumption of Responsibilities Form between East Coast Tweed Inc. and Eastlink

Business Solutions dated June 15, 2023.

Authorization for Change of Ownership between 14284585 Canada Inc. and Access
Communications dated June 15, 2023.

Agreement(s) with Securitas.

Various Commercial Security System Agreements between 2733182 Ontario Inc. and
Sonitrol Independent Franchised Dealer.

Monitoring Contract between OEG Retail Canada (J Supply Co) and Apex Monitoring
Division dated October 25, 2023.

Monitoring Agreement with Liberty Security Systems Inc. dated November 20, 2022.
Agreement between Tokyo Smoke 450 Yonge and Solink Corporation dated January 16,
2023.

Agreement between Tokyo Smoke Fennell and Solink Corporation dated March 23,
2023.

Agreement between Tokyo Smoke Wellington and Solink Corporation dated March 3,
2023.

Agreement between Tokyo Smoke 2733182 Ontario Inc. and Solink Corporation dated
September 23, 2023.

Alarm Services Agreement between 2699078 Ontario Inc. and a.p.i. Alarm Inc. dated
August 1, 2023.

Alarm Monitoring Service Agreements with AIM Security Systems Inc.

Various Merchant Application and Agreements between 2733182 Ontario Inc. and
Peoples Trust and PayFacto Payments Inc.

Software Subscription Agreement between 2161907 Alberta Ltd. and Retail Innovation
Labs, LLC (Cova) dated April 4, 2022.

Dutchie Dispensary Agreements between 2161907 Alberta Ltd. and Dutchie Inc.
Compusafe Service Agreement between 14284585 Canada Inc. and Brink’s Canada
Limited dated January 31, 2023.

Compusafe Service Agreement between 10006215 Manitoba Ltd. and Brink’s Canada
Limited dated January 31, 2023.

Compusafe Service Agreement between East Coast Tweed Inc. and Brink’s Canada
Limited dated January 31, 2023.

Facility Services Rental Service Agreement between Tokyo Smoke and Cintas dated
September 2, 2020.

Agreement(s) with Overland Waste & Recycling.



30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41

42.

43.

44,

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

Service Agreement between Tokyo Smoke and Waste Management of Canada
Corporation dated January 12, 2024.

Alpine 1Q Service Order between 2733182 Ontario Inc. and Alpine 1Q Inc. dated May 13,
2024.

Native App Service Order between 2733182 Ontario Inc. and Alpine 1Q Inc. dated May
13, 2024.

Agreement with Budvue Digital Signage dated November 2023 with respect to 701
Memorial Avenue, Thunder Bay.

Agreement with Budvue Digital Signage dated November 2023 with respect to 540
Arthur Street West, Thunder Bay.

Consulting and Advisory Contract between 2161907 Alberta Ltd. and Flower Shop
Projects Inc. dated January 24, 2024.

Consulting and Advisory Contract between J Supply Co. and Flower Shop Projects Inc.
dated January 26, 2023, assigned pursuant to the Assignment of Agreement and
Consent dated October 3, 2023 among J Supply, 2708540 Ontario Corporation, and
Flower Shop Projects Inc.

Agreement between 2161907 Alberta Ltd. and Prophix Software Inc. effective March 24,
2023.

Franchise Agreement between 2733181 Ontario Inc. and 2830158 Ontario Inc. effective
May 16, 2021 with respect to 216 Goderich Street, Unit 3, Port Elgin.

Franchise Agreement between 2733181 Ontario Inc. and M K Patel Inc. effective
September 14, 2023. with respect to 1060 Pembina HWY, Winnipeg.

Franchise Agreement between 2733181 Ontario Inc. and 11912852 Canada Inc.
effective July 24, 2020 with respect to 164 Evans Avenue, Unit 1, Etobicoke.

. Franchise Agreement between 2733181 Ontario Inc. and 12143003 Canada Inc.

effective July 31, 2020 with respect to 1240 Commissioners Road East, London.
Franchise Agreement between 2733181 Ontario Inc. Roisa7779 Inc. effective December
21, 2022 with respect to 2375 Brimley Road, Scarborough.

Franchise Agreement between 2733181 Ontario Inc. and Buds Brotherz Inc. effective
January 12, 2021 with respect to 645 Commissioners Road East, London.

Franchise Agreement between 2733181 Ontario Inc. and Saha Ventures Inc. effective
August 16, 2023 with respect to 94 Bridgeport Road East, Waterloo.

Franchise Agreement between 2733181 Ontario Inc. and Tayco Ltd. Effective March 15,
2021 with respect to 2790 Princess Street, Kingston.

Franchise Agreement between 2733181 Ontario Inc. and 2758453 Ontario Inc. effective
November 2, 2022 with respect to 890 Main Street East, Unit 8, Milton.

Franchise Agreement between 2733181 Ontario Inc. and 2812768 Ontario Inc. effective
March 10, 2021 with respect to 1011 Princess Street, Kingston

Franchise Agreement between 2733181 Ontario Inc. and 2831307 Ontario Inc. effective
May 12, 2021 with respect to 4517 Dundas Street, Unit B5, Burlington.

Franchise Agreement between 2733181 Ontario Inc. and 2798600 Ontario Ltd. effective
March 6, 2021 with respect to 555 Essa Road, Barrie.

Franchise Agreement between 2733181 Ontario Inc. and 2758453 Ontario Inc. effective
August 22, 2021 with respect to 11795 Bramalea Road, Brampton.

Franchise Agreement between 2733181 Ontario Inc. and 2758453 Ontario Inc. effective
January 8, 2023 with respect to 14800 Yonge Street, Aurora.

Franchise Agreement between 2733181 Ontario Inc. and 14961706 Canada Inc. effective
April 29, 2024 with respect to 420 Main Street, Cambridge.

Franchise Agreement between 2733181 Ontario Inc. and 1000723664 Ontario Inc.
effective May 7, 2024 with respect to 75 Pinebush Road, Cambridge.

Franchise Agreement between 2733181 Ontario Inc. and 2779562 Ontario Inc. effective
March 30, 2021 with respect to 5758 Main Street, Stouffville.

Franchise Agreement between 2733181 Ontario Inc. and 2743849 Ontario Inc. effective
May 19, 2020 with respect to 300 Earl Grey Drive, Kanata.



SCHEDULE 1.1(bbbb)

RETAINED LEASES

A. Office Lease

L.

Lease dated September 24, 2024, between Estate of Arthur Caplan (c/o
Greenwin Corp.), as landlord and TS Programs Ltd., as tenant for Suite 301,
Suite 301, 14 Duncan Street, Toronto, ON.

B. Storage Space Lease(s)

L.

Lease dated August 30, 2024, between Koschir and Stark Limited, as landlord
and TS Programs Ltd., as tenant for storage located on the first floor of #16,
1254 Plains Road, Burlington, ON.

C. Corporate Store Material L.eased Properties:

1. 75201
1.
ii.

2. TS202
1.

il

3. 1S5204
1.

il

4. TS205

Lease dated July 16, 2020, among Riotrin Properties (Barrhaven) Inc., as
landlord, 2737503 Ontario Inc., as tenant, and 2161907 Alberta Ltd., as
indemnifier, with respect to the lease of Unit JO09, 80 Marketplace Avenue,
Ottawa, ON.

Sublease dated June 1, 2020, between 2737503 Ontario Inc., as sublandlord, and
2733182 Ontario Inc., as subtenant.

Lease dated July 1, 2020, between The Eglinton Town Centre Inc., as landlord,
and 2737503 Ontario Inc., as tenant, and 2161907 Alberta Ltd., as indemnifier,
with respect to the lease of Unit BS, 8 Lebovic Avenue, Toronto, ON.

Sublease dated June 1, 2020, between 2737503 Ontario Inc., as sublandlord,
and 2733182 Ontario Inc., as subtenant.

Lease dated March 1, 2021, between Dines Plaza Inc., as landlord, 2737503
Ontario Inc., as tenant, and 2161907 Alberta Ltd., as indemnifier, with respect
to the lease of Unit 7, 400 King Street, Oshawa.

Sublease dated October 16, 2020, between 2737503 Ontario Inc., as
sublandlord, and 2733182 Ontario Inc., as subtenant.
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5. TS206
1.

6. TS207

1l

7. TS209

1l

8. TS211

il

9. TS8212

il

10. TS214

45

Lease dated October 7, 2019, between 2708540 Ontario Corporation and Kenny
Alwyn Whent Inc., with respect to the lease of 1082 Memorial Avenue,
Thunder Bay, ON.

Lease dated February 18, 2019, between JFK Holdings Inc., as landlord,
Christopher Comrie, as tenant, and VQTCO Ltd., CJ Marketing Inc., Jonathan
Alan Conquergood and Vu Quang Tran, as indemnifiers, with respect to the
lease of Unit 6B, 666 Wonderland Road North, London, ON, as assigned by
tenant to 2699078 Ontario Inc., pursuant to a Lease Assignment and
Assumption Agreement dated June 7, 2019.

Lease dated February 14, 2020, between Rondun Corp., as landlord, and
2737503 Ontario Inc., as tenant, with respect to the lease of 979 Bloor Street
West, Toronto, ON.

Sublease dated July 1, 2020, between 2737503 Ontario Inc., as sublandlord, and
2733182 Ontario Inc., as subtenant.

Lease dated October 19, 2020, between 94 Cumberland St Retail Inc., as
landlord, 2737503 Ontario Inc., as tenant, and 2161907 Alberta Ltd., as
indemnifier, with respect to the lease of Unit 2, 94 Cumberland Street, Toronto,
ON.

Sublease dated March 29, 2021, between 2737503 Ontario Inc., as sublandlord,
and 2733182 Ontario Inc., as subtenant.

Lease dated 2020 (lease signed September 9, 2020) between Scotts Real Estate
Limited Partnership, as landlord, 2737503 Ontario Inc., as tenant, and 2161907
Alberta Ltd., as indemnifier, with respect to the lease of Unit 5, 572 Arthur
Street West, Thunder Bay, ON.

Sublease dated November 1, 2020, between 2737503 Ontario Inc., as
sublandlord, and 2733182 Ontario Inc., as subtenant.

Lease dated July 1, 2020, among Waterloo Commons JV Inc., as landlord,
2737503 Ontario Inc., as tenant, and 2161907 Alberta Ltd., as indemnifier with
respect to the lease of Unit 665-500, 655 Erb Street West, Waterloo, ON.

Sublease dated October 23, 2020, between 2737503 Ontario Inc., as
sublandlord, and 2733182 Ontario Inc., as subtenant.
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11. TS216
1.

il.

12. TS218
1.

13. TS220
1.

1l.

14. TS222
1.

il

15. TS228
1.

il

16. TS233
1.

46

Lease agreement dated August 28, 2019, between Lorne Fine and Chrome Real
Estate LP, subsequently assigned to 2742591 Ontario Inc. per Lease
Assignment Agreement dated June 19, 2020, between Lorne Fine and 2742591
Ontario Inc.

Lease dated April 30, 2020, between Stephen Cochrane, as landlord, TS
Wellington Inc., as tenant, with respect to the lease of Unit 101 at 1000
Wellington Street, Ottawa, ON.

Lease Amending Agreement dated May 11, 2021 among 1000 Wellington Holdings

Ltd. as landlord, Steven Cochrane as tenant and TS Wellington Inc. as sub-tenant.

Lease dated October 29, 2019, between EmTwo Properties Inc., as landlord,
and 2737503 Ontario Inc., as tenant, and 2161807 Alberta Ltd., as indemnifier,
as assigned by agreement dated July 27, 2021, with respect to the lease of 2257
Rymal Rd., Stoney Creek, ON.

Lease dated December 3, 2020, between Calloway Reit (Orleans) Inc., as
landlord, 2737503 Ontario Inc., as tenant, and 2161907 Alberta Ltd., as
indemnifier, with respect to the lease of Unit G1, 2006 Mer Bleue Road,
Orleans, ON

Sublease dated March 26, 2021, between 2737503 Ontario Inc., as sublandlord,
and 2733182 Ontario Inc., as subtenant.

Lease dated March 26, 2021, between GWL, as landlord, 2737503 Ontario Inc.,
as tenant, and 2161907 Alberta Ltd., as indemnifier, with respect to the lease of
Unit BB03, 361 Mountainview Road, Georgetown, ON.

Sublease dated April 21, 2021, between 2737503 Ontario Inc., as sublandlord,
and 2733182 Ontario Inc., as subtenant.

Lease dated March 26, 2021, between 450 Yonge Holdings Inc., as landlord,
2737503 Ontario Inc., as tenant, and 2161907 Alberta Ltd., as indemnifier, with
respect to the lease of 450 Yonge Street, Toronto, ON.

Sublease dated July 9, 2021, between 2737503 Ontario Inc., as sublandlord, and
2733182 Ontario Inc., as subtenant.

Lease dated September 15, 2021, between Westdale Properties, Urbanfund
Corp., as landlord, and, 2737503 Ontario Inc., as tenant, with respect to the
lease of Unit 4, 305 North Front, Bellville, ON.
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ii.  Sublease dated February 7, 2022, between 2737503 Ontario Inc., as
sublandlord, and 2733182 Ontario Inc., as subtenant.

17. TS240
i.  Lease dated October 21, 2021 between Kilbarry Holding Corporation, as
landlord, 2737503 Ontario Inc., as tenant, and 2161907 Alberta Ltd., as
indemnifier, with respect to the lease of 969-1007 Fennel Avenue, Hamilton,
ON.

18. JS201
i.  Lease dated July 30, 2020, between Tom Jones & Sons Limited, as landlord,
2708540 Ontario Corporation, as tenant via Assignment Agreement of
September 7, 2023, with respect to the lease of Suite 2021, 540 Arthur Street
W, Thunder Bay, ON.

19. JS202
i.  Lease dated February 26, 2020, between 1013960 Ontario Limited, as landlord,
27008540 Ontario Corporation, as tenant via Assignment Agreement of
September 7, 2023, with respect to the lease of Unit 2, Unit 2, 701 Memorial
Ave, Thunder Bay, ON.

20. RM100
i.  Lease dated November 23, 2022, between Wilcan Holdings Ltd., as landlord,
14284585 Canada Inc., as tenant, with respect to the lease of 1450 Main St. S.,
Unit D011, Dauphin, MB.

21. RM101
i.  Lease dated August 20, 2018, between Skyward Holdings Ltd. as assigned to
6399020 Manitoba Ltd., as landlord, and 14284585 Canada Inc., as tenant by
assignment agreement dated November 23™, 2022, with respect to the premises
located at 2705 Victoria Avenue, Brandon, MB

22. RM102
1.  Lease dated October 17, 2018, between 73409 Manitoba Limited, as landlord,
14284585 Canada Inc., as tenant, by assignment agreement dated November
23 2022, with respect to the lease of 309 Saskatchewan Ave. E., Portage La
Prairie, MB.

23. RM104
i.  Lease dated July 24, 2018, between Pensionfund Realty Limited, as landlord,
14284585 Canada Inc., as tenant, by assignment agreement dated November
23 2022, with respect to the lease of 1592 Regent Ave. W., Unit 2, Winnipeg,
MB.

24. RM200
i.  Lease dated August 27, 2018, between Beth Arlene Curtis and Michael
Benjamin John Worthington, as landlord, 10006215 Manitoba Ltd., as tenant,
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26.

27.

28.

29.

30.

31

32.

33.
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and 2161907 Albert Ltd., as indemnifier, with respect to the lease of 628 18"
Street, Brandon, MB.

RM201
i.  Lease dated July 24, 2019, between 3829708 Manitoba Limited, as landlord,
10006215 Manitoba Ltd., as tenant, and 2161907 Alberta Ltd., as indemnifier,
with respect to the lease of 915 18" Street, Brandon, MB.
RM202
i.  Lease dated February 18, 2020, between 3762603 Manitoba Ltd. and JV
Properties Ltd., collectively as landlord, 10006215 Manitoba Ltd., as tenant,
with respect to the lease of 195 La Verendrye Blvd., Unit A, Morden, MB.
RM203
i.  Lease dated May 17, 2021, between 54 Arthur Street Inc. and 70 Arthur Street
Inc., collectively as landlord, 10006215 Manitoba Ltd., as tenant, with respect
to the lease of 54-70 Arthur Street., Unit 101, B004 & B005, Winnipeg, MB.
RM205
i.  Lease dated March 28, 2018, between Royal Canadian Properties Limited, as
landlord, 10006215 Manitoba Ltd., as tenant, with respect to the lease of 55B
Goulet Street, Winnipeg, MB.
RM206
i.  Lease dated May 9, 2019, between LS Properties (Crestview Shopping Centre)
Inc., as landlord, 10006215 Manitoba Ltd., as tenant, with respect to the lease
of 3393 Portage Avenue, Unit 150, Winnipeg, MB.
RS100
i.  Lease dated September 24, 2018, between Schwab Holdings Ltd., as landlord,
14284585 Canada Inc., as tenant, and 2161907 Alberta Ltd., as indemnifier, via
Assignment Agreement of November 23, 2022, with respect to the lease of 101
Centre Street, Meadow Lake, SK.
RS101
i.  Lease dated September 17, 2018, between Rochdale Crossing Inc., as
landlord, 14284585 Canada Inc., as tenant, via Assignment Agreement of
November 16, 2022 with respect to the lease of 1919A — 8™ Avenue, Unit
R20, Humboldt, SK.
RS103
i.  Lease dated January 1, 2019, between Bison Properties Limited, as landlord,
14284585 Canada Inc., as tenant, via Assignment Agreement of November 16,
2022, with respect to the lease of 3735 East Quance, Unit B, Regina, SK.
RS104

i.  Lease dated November 23, 2018, between Rway Video Corp., as landlord,
14284585 Canada Inc., as tenant, via Assignment Agreement of November 23,
2022, with respect to the lease of 241 Broadway St. East, Fort Qu’Appelle, SK.
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34. RS106
i.  Lease dated November 16, 2022, between First Aberdeen Properties Ltd., as
landlord, 14284585 Canada Inc., as tenant, with respect to the lease of 290
Prince William Dr., Melville, SK.

35. RN100
i.  Lease dated July 12, 2018, between Cabot Holdings Limited, as landlord, 80694
Newfoundland and Labrador Inc., as tenant, via Assignment Agreement of
August 27, 2020, with respect to the lease of 50-60 Commonwealth Ave., Unit
5, Mount Pearl, NL.

36. RN101
i.  Lease dated August 5, 2020, between Topsail Shipping Company Limited, as
landlord, 80694 Newfoundland and Labrador Inc., as tenant, and 2161907
Alberta Ltd., as indemnifier, with respect to the lease of 81 Conception Bay
Highway S, Unit 3, Conception Bay, NL.

37. RN102
i.  Lease dated August 10, 2018, between Goose Real Estate Limited, as landlord,
80694 Newfoundland and Labrador Inc., as tenant, via Assignment Agreement
of August 5, 2020, with respect to the lease of 27 Aspen Road, Happy Valley-
Goose Bay, NL.

Franchise Store Material Leased Properties:

1. TS102
i.  Agreement to Lease dated May 10, 2021, among 1195117 Ontario Limited, as
landlord, 2737503 Ontario Inc., as tenant, and 2161907 Alberta Ltd., as
indemnifier, with respect to the lease of Unit A18, 300 Earl Grey Drive, Kanata,
ON.

ii.  Sublease dated May 22, 2020, between 2737503 Ontario Inc., as sublandlord,
and 2734849 Ontario Inc., as subtenant.

2. TS103
1. Offerto Lease dated February 28, 2020 among, First Capital Holdings (Ontario)
Corporation and Desjardins Financial Security Life Assurance Company, as
landlord, and 2737503 Ontario Inc., as tenant, with respect to the lease of 631-
645 Commissioners Road East, London, ON.

ii.  Sublease dated January 12, 2021, between 2737503 Ontario Inc., as
sublandlord, and Budz Brotherz Inc., as subtenant.

3. TS113
i.  Offer to Lease dated February 28, 2020 among First Capital (Byron Village)
Corporation and Desjardins Financial Security Life Assurance Company, as
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TS119

1l

TS120

1l

TS121

il

TS130

il

TS139

il
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landlord, and 2737503 Ontario Inc., as tenant, with respect to the lease of Unit
AO01111A, 1240-1260 Commissioners Road West, London, ON.

Sublease dated September 29, 2020, between 2737503 Ontario Inc., as
sublandlord, and 12143003 Canada Inc., as subtenant.

Lease dated August 27, 2021 between Port Elgin Properties Inc., as landlord,
and, 2737503 Ontario Inc., as tenant, with respect to the lease of Unit 3, 216
Goderich Street, Port Elgin, ON.

Sublease dated June 6, 2021, between 2737503 Ontario Inc., as sublandlord,
and 2830158 Ontario Inc., as subtenant.

Lease dated January 15, 2021 between 2280166 Ontario Inc., as landlord,
2737503 Ontario Inc., as tenant, and 2161907 Alberta Ltd., as indemnifier, with
respect to the lease of 5758 Main Street, Stouffville, ON.

Sublease dated March 30, 2021, between 2737503 Ontario Inc., as sublandlord,
and 2779562 Ontario Inc., as subtenant.

Agreement to lease dated November 18, 2020 between First Capital
(Bridgeport) Corporation, as landlord, 2737503 Ontario Inc., as tenant, and
2161907 Alberta Ltd., as indemnifier, with respect to the lease of Unit 135, 70
Bridgeport Road East, Waterloo, ON.

Sublease dated December 9, 2020, between 2737503 Ontario Inc., as
sublandlord, and 2791137 Ontario Inc., as subtenant.

Agreement to lease dated January 17, 2022, between First Capital (Chartwell)
Corporation & First Capital Holdings (Ontario) Corporation, landlord, 2737503
Ontario Inc., as tenant, and 2161907 Alberta Ltd., as indemnifier, with respect
to the lease of Unit 6, 2369 Brimley Road, Scarborough, ON.

Sublease dated February 12, 2021, between 2737503 Ontario Inc., as
sublandlord, and 10997480 Canada Ltd., as subtenant.

Lease dated March 15, 2021 between 1138130 Ontario Limited, as landlord,
2737503 Ontario Inc., as tenant, and 2161907 Alberta Ltd., as indemnifier, with
respect to the lease of 1011 Princess Street, Kingston, ON.

Sublease dated March 10, 2021, between 2737503 Ontario Inc., as sublandlord,
and 2812768 Ontario Inc., as subtenant.
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9. TS140
i.  Lease dated December 30, 2020 between Craigmore Construction Limited, as
landlord, 2737503 Ontario Inc., as tenant, and 2161907 Alberta Ltd., as
indemnifier, with respect to the lease of 12277 Tenth Line, Stouffville, ON.

1.  Sublease dated March 30, 2021, between 2737503 Ontario Inc., as sublandlord,
and 2779562 Ontario Inc., as subtenant.

10. TS143
1.  Lease dated January 26, 2021 between The Canada Life Assurance Company,
as landlord, 2737503 Ontario Inc., as tenant, and 2161907 Alberta Ltd., as
indemnifier, with respect to the lease of 890 Main Street, Milton, ON.

1.  Sublease dated March 26, 2021, between 2737503 Ontario Inc., as sublandlord,
and TYO Milton Inc., as subtenant, as amended October 5, 2022.

TS147
i. Lease dated March 26, 2021, between Calloway Reit (Burlington) Inc.
(SmartCentres), as landlord, 2737503 Ontario Inc., as tenant, and 2161907
Alberta Ltd., as indemnifier, with respect to the lease of Unit 3, 4515 Dundas
Street, Burlington, ON.
ii.  Sublease dated May 12, 2021, between 2737503 Ontario Inc., as sublandlord,
and 2831307 Ontario Inc., as subtenant.
11. TS149
i. Lease dated March 30, 2021 between Calloway Reit (Barrie II) Inc., as landlord,
2737503 Ontario Inc., as tenant, and 2161907 Alberta Ltd., as indemnifier, with
respect to the lease of Unit A002, 555 Essa Road, Barrie, ON.
ii.  Sublease dated May 6, 2021, between 2737503 Ontario Inc., as sublandlord,
and 2798600 Ontario Ltd., as subtenant.
12. TS156
i.  Lease dated May 7, 2021 between Brampton (Northeast) Shopping Centres
Limited, as landlord, 2737503 Ontario Inc., as tenant, and 2161907 Alberta
Ltd., as indemnifier, with respect to the lease of 11795 Bramalea Road,
Brampton, ON.
ii.  Sublease dated August 22,2021, between 2737503 Ontario Inc., as sublandlord,
and 2758453 Ontario Inc., as subtenant.

13. TS158
i.  Lease dated October 1, 2021 between Fiera Real Estate Core Fund LP, as
landlord, 2737503 Ontario Inc., as tenant, and 2161907 Alberta Ltd., as
indemnifier, with respect to the lease of 14800 Yonge Street, Aurora, ON.
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14. TS164

1.

il

15. TS172

1.

1l.
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Sublease dated January 8, 2023, between 2737503 Ontario Inc., as sublandlord,
and 2758453 Ontario Inc., as subtenant, as amended January 8, 2023.

Lease dated October 1, 2021 between Fiera Real Estate Core Fund LP, as
landlord, 2737503 Ontario Inc., as tenant, and 2161907 Alberta Ltd., as
indemnifier, with respect to the lease of Unit 34.5, 80 Dundas Street East,
Waterdown, ON.

Sublease dated November 17, 2021, between 2737503 Ontario Inc., as
sublandlord, and 2824718 Ontario Limited, as subtenant.

Lease dated March 31, 2021 between Canadian Tire Corporation, Limited., as
landlord, 2737503 Ontario Inc., as tenant, and 2161907 Alberta Ltd., as
indemnifier, with respect to the lease of Unit 105, 420 Main St., Cambridge,
ON.

Sublease dated January 17, 2022, between 2737503 Ontario Inc., as
sublandlord, and 1000032072 Ontario Inc., as subtenant, as amended April 29,
2024.
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SCHEDULE 2.2

EXCLUDED ASSETS
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SCHEDULE 2.4

RETAINED LIABILITIES

Any existing related party debt obligations.



(a)

(b)

(©)

(d)

(e)

®

SCHEDULE 11.2

CLOSING SEQUENCE

First, the Purchaser shall pay the Cash Consideration to the Monitor, to be held in
escrow by the Monitor on behalf of the Purchaser and the Purchaser shall release
the Credit Bid Releases to the Applicants and the Monitor, to be held in escrow by
the Monitor on behalf of the Purchaser;

Second, the Company shall be deemed to transfer to Residual Co. the Excluded
Assets, the Excluded Contracts, the Excluded Liabilities and the Excluded Leases,
pursuant to the Approval and Reverse Vesting Order;

Third, the Retained Assets will be retained by the applicable Purchased Entities, in
each case free and clear of and from any and all Claims and, for greater certainty,
all of the Encumbrances, other than Permitted Encumbrances, affecting or relating
to the Retained Assets are hereby expunged and discharged as against the Retained
Assets, and the Retained Liabilities will be retained by the applicable Purchased
Entities;

Fourth, Equity Interests of the Applicants (other than the Existing Shares which
will be cancelled in accordance with the Articles of Reorganization or otherwise
retained as a Retained Asset) as well as any agreement, Contract, plan, indenture,
deed, certificate, subscription rights, conversion rights, pre-emptive rights, options
(including stock option or share purchase or equivalent plans), or other documents
or instruments governing and/or having been created or granted in connection with
the share capital of the Applicants shall be deemed terminated and cancelled for
no consideration;

Fifth, the following shall occur concurrently:
(1) the Company shall issue the Purchased Shares to the Purchaser;

(11) the Cash Consideration and the Credit Bid Releases will be released from
esCcrow;

(ii1))  the Monitor shall retain the Administrative Expense Amount in a separate
interest-bearing account from the Cash Consideration; and

(iv)  the Monitor shall release the remaining amount of the Cash Consideration
to the Company and the Company shall pay the Cure Costs and the Priority
Payment Amounts to the applicable payees thereof; and

Sixth, the Articles of Reorganization will be filed and be effective.
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THIS IS EXHIBIT “L” REFERRED TO IN THE
AFFIDAVIT OF ANDREW WILLIAMS SWORN REMOTELY BY ANDREW WILLIAMS STATED
AS BEING LOCATED IN THE CITY OF TORONTO BEFORE ME AT THE CITY OF
TORONTO, IN THE PROVINCE OF ONTARIO, THIS 21 DAY OF NOVEMBER 2024, IN
ACCORDANCE WITH O. REG 431/20, ADMINISTERING OATH OR DECLARATION
REMOTELY

A COMMISSIONER FOR TAKING AFFIDAVITS
JESSICA WUTHMANN
LSO# 72442W


lrivers
Jessica
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Jessica Wuthmann

Subject: Creditor Protection - Tokyo Smoke and Related Entities

From: Keating, Bruce <Bruce.Keating@nlliguor.com>

Sent: Friday, August 30, 2024 11:27 AM

To: Nevsky, Joshua <jnevsky@alvarezandmarsal.com>

Subject: Creditor Protection - Tokyo Smoke and Related Entities

I /\ [EXTERNAL EMAIL]: Use Caution

Good afternoon

We understand that Alvarez & Marsal Canada Inc. is acting in its capacity as the Proposed CCAA Monitor with respect to
an application for creditor protection that has been submitted by Tokyo Smoke and Related Entities to the Ontario
Superior Court of Justice. We also understand that you are leading those efforts on behalf of Alvarez & Marsal Canada
Inc.

As you will be aware, Tokyo Smoke and Related Entities operate three cannabis retail locations in Newfoundland and
Labrador. These locations are operated by 80694 Newfoundland & Labrador Inc. (refer to Appendix A of the Pre-Filing
Report of the Proposed Monitor: Alvarez and Marsal Canada Inc. dated August 27, 2024), and are licensed by the
Newfoundland and Labrador Liquor Corporation (NLC). Based upon the Pre-Filing Report, it is our understanding that,
subject to court approval, it is planned to embark on a Sale & Investment Solicitation Process (SISP) to sell Tokyo Smoke
and Related Entities in whole or in part as part of the restructuring process.

The purpose of our email is to bring to your attention the licensing environment and the intention of NLC in dealing with
this matter should Alvarez & Marsal Canada Inc. obtain court approval for the sales process. More specifically, the
licenses previously issued to 80694 Newfoundland & Labrador Inc. for the three cannabis retail locations are owned by
and remain the property of NLC. As a result of the potential restructuring plan, should Tokyo Smoke and Related Entities
determine that it no longer wishes to operate under these licenses, it is the intention of NLC in its sole discretion to have
those licenses revert to NLC, and for NLC to subsequently issue a Request For Proposal for each of the three locations to
select a new operator, complete the appropriate legal agreements, and issue new licenses to the successful applicant.
To avoid any confusion, the licenses are not owned by 80694 Newfoundland & Labrador Inc. and any sale and
investment solicitation process should not state or otherwise imply that the licenses may be sold or otherwise
transferred at the discretion of Tokyo Smoke and Related Entities.

We trust these comments are helpful as the restructuring process gets underway. If you have any questions, please
contact us.

Regards

Bruce

Bruce Keating (he/him) | President and Chief Executive Officer
NEWFOUNDLAND LABRADOR LIQUOR CORPORATION
709 724-1114 | bruce.keating@nlliguor.com | www.nlliguor.com

Newfoundland Labrador Liquor Corporation - Email Disclaimer www.nlliguor.com

1
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Stikeman E"iott Follow us: LinkedIn / Twitter / stikeman.com

Stikeman Elliott LLP Barristers & Solicitors

5300 Commerce Court West, 199 Bay Street, Toronto, ON M5L 1B9 Canada

This email is confidential and may contain privileged information. If you are not an intended recipient, please delete this email and
notify us immediately. Any unauthorized use or disclosure is prohibited.
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i(%); AG CO Alcohol and Gaming
——— Commission of Ontario

Ontario

Make changes to your licence or
authorization

This page tells you how to make changes to your retail operator licence, retail store

authorization or retail manager licence.

On this page

Select a link below to navigate directly the respective section of the page.

Remove a condition

e Changing legal entity type

¢ Change the operator at an existing authorized store
o Corporate structurechanges

* New sources of funding oragreements

e Adding or changingnames

* Request to cancel a licence orauthorization

https://www.agco.ca/en/cannabis/make-changes-your-licence-or-authorization#:~:text=and applicable fees.-,Change the operator at an existing authori... 1/6


https://www.iagco.agco.ca/prod/pub/en/Login.aspx
https://www.iagco.agco.ca/prod/pub/en/Login.aspx
https://www.iagco.agco.ca/prod/pub/en/Login.aspx
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Need to manage your licence?

This link will take you to our iIAGCO services.

Manage your licence now

Remove a condition

If you have conditions on a licence or authorization, and something’s changed, you can apply to
have a condition removed. Depending on the how the condition was added, you must apply to
either the AGCO or the Licence Appeal Tribunal (LAT) £ .

Apply to the AGCO if:

e the AGCO imposed the condition with your consent according to the Cannabis Licence Act

e the AGCO imposed the condition as part of our risk-based licensing process (we'll only
remove this condition if we don’t think the risk designation is needed anymore)

To request that the AGCO remove conditions because something’s changed:

[EEN

. LogintoiAGCO 2.

2. Select “Request a Change”.

3. Select the right licence or authorization.

4. Select “Removal of Condition(s) on Consent”.

5. Submit all information and documents that support your request.

https://www.agco.ca/en/cannabis/make-changes-your-licence-or-authorization#:~:text=and applicable fees.-,Change the operator at an existing authori... 2/6


https://www.iagco.agco.ca/prod/pub/en/Login.aspx
https://tribunalsontario.ca/lat/
https://tribunalsontario.ca/lat/
https://www.iagco.agco.ca/prod/pub/en/Login.aspx
https://www.iagco.agco.ca/prod/pub/en/Login.aspx
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Apply to the LAT to have a condition on your licence or authorization removed if aa panel of the
LAT imposed the condition following a hearing

Consult the LAT website for the applicable forms and process.

Request a change @

Changing legal entity type

Cannabis licences and authorizations aren’t transferable. If you want to change your legal entity
type (for example, sole proprietor to a corporation) you must submit a new application and
applicablefees.

Change the operator at an existing authorized store

Cannabis licences and authorizations aren’t transferable. If you're a new owner and you want to
take over an existing authorized store, you need to submit a new retail store authorization
application and applicable fees. You'll also need a retail operator licence.

If there is cannabis inventory at the authorized retail store, you'll have to work with the current
owner to sort it out. If you don’t want to take on the cannabis inventory, then the current store
owner will have to dispose of it correctly.

Corporate structure changes

You need to tell the AGCO if you make changes to your corporate structure.

1. LogintoiAGCO.

https://www.agco.ca/en/cannabis/make-changes-your-licence-or-authorization#:~:text=and applicable fees.-,Change the operator at an existing authori... 3/6


https://www.iagco.agco.ca/prod/pub/en/NewApp.aspx?PossePresentation=Wizard&AmendmentCategory=Other
https://www.agco.ca/en/cannabis/responsibilities-and-resources/policies/30-destruction-cannabis
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2. Select “Request a Change”.
3. Select the right cannabis retail operator licence.
4. Select “Corporate Structure Update”.

5. Submit all relevant information and documents, includingdisclosures.

You need to show us that the transaction is finished before we’ll approve the changes.

Request a change @

New sources of funding or agreements

You need to tell us within five business days when you have any new agreements or sources of
new funds that you’ll use so support your cannabis business.

1. LogintoiAGCOZ.

2. Select “Request a Change”.

3. Select the right cannabis retail operator licence.

4. Select “New and/or Changes to Agreements or Sources of Funds”.

5. Submit all relevant information and documents.

Request a change @

https://www.agco.ca/en/cannabis/make-changes-your-licence-or-authorization#:~:text=and applicable fees.-,Change the operator at an existing authori...  4/6


https://www.iagco.agco.ca/prod/pub/en/NewApp.aspx?PossePresentation=Wizard&AmendmentCategory=Other
https://www.iagco.agco.ca/prod/pub/en/Login.aspx
https://www.iagco.agco.ca/prod/pub/en/Login.aspx
https://www.iagco.agco.ca/prod/pub/en/NewApp.aspx?PossePresentation=Wizard&AmendmentCategory=Other
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Adding or changing names

Your store’s operating name must match your retail store authorization. Your name might have

to be registered under the Business Names Act. For information and forms, please see

the Ontario.ca @ Central Forms Repository.

To request name change:

[EEN

w

4.

5.

. Loginto iAGCO 2 .

Select “Request a Change”.

Select the right licence or authorization.

Select “Adding and/or Changing Names”.

Submit all relevant information and documents.

Note:

Licensed retail managers changing their legal name should submit the change through their
retail manager licence.

Licensed retail operators changing the name of the legal entity should submit this change
through their retail operator licence and any cannabis retail store authorizations they have.

Licensed retail operators changing the operating name of their store should submit this
change through their cannabis retail store authorization.

Request a change @

Request to cancel a licence or authorization

https://www.agco.ca/en/cannabis/make-changes-your-licence-or-authorization#:~:text=and applicable fees.-,Change the operator at an existing authori... 5/6


https://www.ontario.ca/data/official-forms
https://www.ontario.ca/data/official-forms
https://www.iagco.agco.ca/prod/pub/en/Login.aspx
https://www.iagco.agco.ca/prod/pub/en/Login.aspx
https://www.iagco.agco.ca/prod/pub/en/NewApp.aspx?PossePresentation=Wizard&AmendmentCategory=Other
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You can ask the AGCO in writing to cancel your licence or authorization, and give up your licence
or authorization.

If you are a licensed operator and you want to close an authorized store for good, you need to:

e notify the AGCO through the notification matrix

e submit a separate request to cancel yourauthorization

1. LogintoiAGCO [Z.

2. Select “Request a Change”.

3. Select the right licence or authorization.
4. Select “Request to Cancel”.

5. Submit the request and provide the right documents.
Note:

If you have both a cannabis retail operator licence and cannabis retail store authorization(s) and
you want to cancel you retail operator licence, you must submit a request to cancel and
surrender each retail store authorization along with the licence.

You'll need to make sure that you:

e deal with any leftover cannabis according to regulations

e complete final reporting

If you're a corporation, you'll need a board resolution confirming the decision.

Request to cancel a licence or authorization @

https://www.agco.ca/en/cannabis/make-changes-your-licence-or-authorization#:~:text=and applicable fees.-,Change the operator at an existing authori... 6/6


https://www.iagco.agco.ca/prod/pub/en/Login.aspx
https://www.iagco.agco.ca/prod/pub/en/Login.aspx
https://www.iagco.agco.ca/prod/pub/en/NewApp.aspx?PossePresentation=Wizard&AmendmentCategory=Other
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Appendix C — Cash Flow Forecast for the 15-Week Period Ending December 6, 2024

Tokyo Smoke Group of Companies
15-Week Cash Flow Forecast ending December 6, 2024

Unaudited $CAD 000's
Cash Flow Week: Week 1 Week 2 Week 3 Week 4 Week 5 Week 6 Week 7 Week 8 Week9 Week10 Week11 Week12 Week13 Week14 Week 15 15-Week
Week Ending: Note [ 30-Aug-24 06-Sep-24 13-Sep-24 20-Sep-24 27-Sep-24 04-Oct-24 11-Oct-24 18-Oct-24 25-Oct-24 01-Nov-24 08-Nov-24 15-Nov-24 22-Nov-24 29-Nov-24 06-Dec-24 Total
Receipts 1 1,369 1,304 1,304 1,304 1,304 1,276 1,276 1,276 1,276 1,276 1,279 1,279 1,279 1,325 1,532 19,662

Disbursements

Merchandise Payments 2 (856) (815) (765) (765) (765) (748) (760) (760) (760) (760) (800) (800) (800) (800) (864) (11,817)
Payroll & Benefits 3 - (1,038) - (597) - (597) - (571) - (571) - (571) - (571) - (4,517)
Rent 4 - (1,268) - (60) - (606) (50) - - (606) - - - - (606) (3,194)
Non-Merchandise Payments 5 (103) (581) (498) (463) (199) (93) (83) (83) (83) (83) (148) (83) (83) (83) (83) (2,747)
Professional Fees 6 (601) (25) (403) (25) (337) (15) (263) (15) (201) (15) (141) (6) (130) (6) (130) (2,314)
Proposed KERP 7 - - - - (570) - - - - - - - (358) - - (928)
BMO Financing Costs 8 - (375) - - - (375) - - - (375) - - - - (375) (1,501)
Sales Tax Remittances (65) (65) (65) (65) (65) (65) (65) (65) (65) (65) (65) (65) (65) (65) (65) (975)
Total Disbursements (1,624) (4,167) (1,732) (1,975) (1,935) (2,499) (1,221) (1,494) (1,109) (2,475) (1,154) (1,525) (1,435) (1,525) (2,123) (27,993)
Non-Applicant Net Cash Flow 9 68 3 46 75 126 34 47 76 127 24 46 75 126 46 31 949
Net Cash Flow (188) (2,859) (381) (596) (505) (1,188) 102 (142) 294 (1.175) 171 (171) (31) (154) (560) (7.382)
Opening Cash Balance 147 3,179 320 339 343 338 250 352 310 604 330 501 330 599 445 147
Net Cash Flow (188) (2,859) (381) (596) (505) (1,188) 102 (142) 294 (1,175) 171 (171) (31) (154) (560) (7,382)
DIP Facility Advance / (Paydown) 10 3,220 - 400 600 500 1,100 - 100 - 900 - - 300 - 300 7,420

Ending Cash Balance 3179 320 339 343 338 250 352 310 604 330 501 330 599 445 185 185




Appendix C — Cash Flow Forecast for the 15-Week Period Ending December 6, 2024

Tokyo Smoke Group of Companies
15-Week Cash Flow Forecast ending December 6, 2024
Assumptions

Disclaimer

In preparing this illustrative cash flow forecast (the “Forecast’), the Applicants have relied upon unaudited financial information and have not attempted to
further verify the accuracy or completeness of such information. The Forecast reflects assumptions including those discussed below with respect to the
requirements and impact of a potential filing in Canada under the Companies’ Creditors Arrangement Act (“CCAA’). Since the Forecast is based on
assumptions about future events and conditions that are not ascertainable, the actual results achieved will vary from the Forecast, even if the assumptions
materialize, and such variations may be material. There is no representation, warranty or other assurance that any of the estimates, forecasts or
projections will be realized.

The Forecast is presented in thousands of Canadian dollars.

Note 1 Receipts
Includes receipts from the sale of cannabis and accesrories through the Applicants' retail and online store network, and the collection of
franchise fees.

Note 2 Merchandise Vendors
Merchandise purchases are forecast to replenish inventory levels at the Applicants’ 40 store locations that are continuing operations.
Inventory at closing stores is forecast to be transferred to go-forward stores after the issuance of a lease disclaimer.

Note 3 Payroll & Benefits
Payroll & benefits include normal course salaries, wages, remittances and employee benefits for salaried and part-time employees across
the Applicants' operating Corporate Stores and head office. Payroll & benefits for terminated salaried and part-time employees are included
for the wind-down period for the respective store only.

Note 4 Rent
Rent includes disbursements for 40 store locations that are continuing operations and rents to be paid during the wind-down period for the
head office and stores that are intended to be disclaimed. Disbursements are inclusive of monthly rent, CAM and utilities. As described in the
Proposed Monitor's Pre-Filing Report, rent payments at certain Vacant Stores have not been included in the Forecast.

Note 5 Non-Merchandise Vendors
Non-merchandise vendors are forecast based on historical run-rates and include logistics, software, store level expenses, overhead
expenses and other similar expenses.

Note 6 Professional Fees
Includes fees paid to the Applicant's legal counsel; the Monitor and the Monitor's legal counsel; and the Lender's/DIP Lender's counsel.

Note 7 Proposed KERP
Payments to key personnel retained by the Company, in accordance with a proposed Key Employee Retention Program.

Note 8 BMO Facility Interest
Represents normal course monthly interest payments in accordance with the BMO Credit Agreement.

Note 9 Non-Applicant Net Cash Flow
Includes receipts and disbursements from the following non-applicant entities: (i) TS Programs Ltd.; (ii) 1000451353 Ontario Inc.; and (iii)
1000451354 Ontario Inc. The non-applicant entities each have their own discrete bank accounts that are segregated from the Applicants'
bank accounts.

Note 10 DIP Facility Advance / (Paydown)
Represents draw on the DIP Facility based on the anticipated cash requirements of the Applicants.

331



TAB 3



Court File No. CV-24-00726584-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE ) THURSDAY, THE 28TH

) DAY OF NOVEMBER, 2024

JUSTICE BLACK )

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 2675970 ONTARIO INC., 2733181
ONTARIO INC., 2385816 ALBERTA LTD., 2161907 ALBERTA
LTD., 2733182 ONTARIO INC., 2737503 ONTARIO INC,,
2826475 ONTARIO INC., 14284585 CANADA INC., 2197130
ALBERTA LTD., 2699078 ONTARIO INC., 2708540 ONTARIO
CORPORATION, 2734082 ONTARIO INC., TS WELLINGTON
INC., 2742591 ONTARIO INC., 2796279 ONTARIO INC,,
10006215 MANITOBA LTD., AND 80694 NEWFOUNDLAND &
LABRADOR INC. (individually, an “Applicant” and collectively,
the “Applicants”)

APPROVAL AND REVERSE VESTING ORDER

THIS MOTION, made by the Applicants pursuant to the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”), for an order, among other
things: (i) approving the Subscription Agreement (the “Subscription Agreement”) between
2675970 Ontario Inc. (“267 Ontario”), as issuer, and TS Investments Corp. as purchaser (the
“Purchaser”) dated September 12, 2024, a copy of which is appended as Exhibit “K” to the
affidavit of Andrew Williams sworn November 21, 2024 (the “Williams Affidavit”), and
approving the transactions contemplated by the Subscription Agreement (the “Transactions”);
(i) adding 1001065113 Ontario Inc. (“‘ResidualCo”) as an Applicant to these CCAA
proceedings; (iii) transferring and vesting all of the Applicants’ right, title and interest in and to
the Excluded Assets and the Excluded Liabilities in and to ResidualCo; (iv) authorizing and
directing 267 Ontario to file the Articles of Reorganization (as defined herein); (v) terminating

and cancelling all Existing Shares in 267 Ontario for no consideration; (vi) authorizing and
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directing 267 Ontario to issue the Purchased Shares; (vii) vesting all of the right, title and
interest in and to the Purchased Shares in the Purchaser; (viii) approving the Reorganization
Steps (as defined herein) and (viii) on closing of the Transactions and the delivery of a
certificate of the Monitor confirming closing, the termination of this CCAA proceeding and the
discharge of Alvarez & Marsal Canada Inc. ("A&M”) as monitor of the Applicants (in such

capacity, the “Monitor”), was heard this day by judicial videoconference.

ON READING the Motion Record of the Applicants, including the Williams Affidavit and
the Exhibits thereto, and the third report of the Monitor dated November ®, 2024 (the “Third
Report”), and on hearing the submissions of counsel for the Applicants, counsel for the Monitor,
counsel to Bank of Montreal, the Applicants’ senior secured lender, counsel for the Purchaser
and such other counsel as were present, no one appearing for any other person although duly

served as appears from the affidavit of service of ® sworn November ®, 2024, as filed,
SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record is hereby abridged and validated so that this motion is properly returnable today and
hereby dispenses with further service thereof.

DEFINED TERMS

2. THIS COURT ORDERS that capitalized terms not otherwise defined herein shall have
the meanings given to them in the Subscription Agreement or, if not defined therein, the Order
of Justice Cavanagh dated August 28, 2024, as amended and restated from time to time
(the “ARIO”).

APPROVAL AND VESTING

3. THIS COURT ORDERS that the Subscription Agreement and the Transactions be and
are hereby approved, and the execution of the Subscription Agreement by 267 Ontario is
hereby authorized and approved, with such minor amendments as 267 Ontario and the
Purchaser may deem necessary or otherwise agree to with the approval of the Monitor. The
Applicants are hereby authorized and directed to perform their obligations under the
Subscription Agreement and to take such additional steps and execute such additional
documents as may be necessary or desirable for the completion of the Transactions, including

without limitation, the redemption and cancellation of all Existing Shares in 267 Ontario for no
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consideration, the filing of the Articles of Reorganization (as defined herein), and the issuance of

the Purchased Shares to the Purchaser.

4. THIS COURT ORDERS that this Order shall constitute the only authorization required by
the Applicants to proceed with the Transactions, and that no shareholder or other approval shall

be required in connection therewith.

5. THIS COURT ORDERS that, upon the delivery of a certificate of the Monitor
substantially in the form attached as Schedule “A” hereto (the “Monitor’'s Closing
Certificate”) to the Purchaser and 267 Ontario (the “Closing Time”), the following shall occur
and shall be deemed to have occurred at the Closing Time in the following sequence (the

“‘Reorganization Steps”):

@) first, all of the Applicants’ right, title and interest in and to the Excluded Assets
and Excluded Liabilities shall vest absolutely and exclusively in, ResidualCo, with
all applicable debts, liabilities, obligations, indebtedness, contracts, leases,
agreements, and undertakings of any kind or nature whatsoever, whether direct
or indirect, known or unknown, absolute or contingent, accrued or unaccrued,
liquidated or unliquidated, matured or unmatured or due or not yet due, in law or
equity and whether based in statute or otherwise, including any and all
encumbrances, security interests (whether contractual, statutory, or otherwise),
hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory or
otherwise), liens, executions, levies, charges, or other financial or monetary
claims, whether or not they have attached or been perfected, registered or filed
and whether secured, unsecured or otherwise (collectively, the “Claims”),
including without limiting the generality of the foregoing: (i) any encumbrances or
charges created by the ARIO or any other Order of the Court in the CCAA
proceedings; and (ii) all charges, security interests or claims evidenced by
registrations pursuant to the Personal Property Security Act (Ontario) or any
other personal property registry systems (all of which are collectively referred to
as the “Encumbrances”, which term shall not include the Permitted
Encumbrances listed on Schedule “B” hereto with respect to the Subscription
Agreement) continuing to attach to the Excluded Assets and to the Purchase
Price in accordance with paragraph 9 of this Order, in either case with the same

nature and priority as they had immediately prior to the transfer. The Excluded
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(b)

(€)

(d)

(e)

(f)

(9)

Assets and Excluded Liabilities shall become obligations and assets of
ResidualCo and shall no longer be obligations or assets of the Applicants and all
of the Applicants’ respective assets, licenses, undertakings and properties of
every nature and kind whatsoever and wherever situate, including property held
in trust for the Applicants (the “Applicants’ Property”), shall be and are hereby
forever released and discharged from such Excluded Assets and Excluded
Liabilities and all related Claims and all Encumbrances affecting or relating to the
Applicants’ Property are to be expunged and discharged as against the

Applicants’ Property;

second, 2197130 Alberta Ltd. shall file Articles of Continuance to continue the

corporation as an Ontario incorporated company (“New Ontario Co”);

third, 267 Ontario shall transfer all of the issued and outstanding shares held by it
in 2826475 Ontario Inc. to 2733182 Ontario Inc. in exchange for 100 common
shares of 2733182 Ontario Inc. such that 2826475 Ontario Inc. shall become a
wholly owned subsidiary of 2733182 Ontario Inc.;

fourth, 14284585 Canada Inc. shall transfer all of the issued and outstanding
shares held by it in each of 10006215 Manitoba Ltd. and 80694 Newfoundland &
Labrador Inc. to 267 Ontario such that 10006215 Manitoba Ltd and 80694
Newfoundland & Labrador Inc. shall become wholly owned subsidiaries of 267
Ontario;

fifth, 2733182 Ontario Inc. and its wholly owned subsidiaries - 2826475 Ontario
Inc., New Ontario Co (formerly 2197130 Alberta Ltd.), 2699078 Ontario Inc.,
2708540 Ontario Corporation, 2734082 Ontario Inc., TS Wellington Inc., 2742591
Ontario Inc., and 2796279 Ontario Inc. - shall amalgamate to form one Ontario

incorporated company;

sixth, 2161907 Alberta Ltd. shall have filed Articles of Continuance to continue

the corporation as an Ontario incorporated company (“New Ontario Co 2”);

seventh, 267 Ontario and its wholly owned subsidiary — New Ontario Co 2

(formerly, 2161907 Alberta Ltd.) — will amalgamate to form one entity;
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(h) eighth, in consideration for the Purchase Price, 267 Ontario shall issue the
Purchased Shares to the Purchaser, and all of the right, title and interest in and
to the Purchased Shares shall vest absolutely in the Purchaser, free and clear of
any and all Claims and Encumbrances;

0] ninth, the Articles of Reorganization shall be filed or deemed to be filed (the

“Articles of Reorganization”);

)] tenth, pursuant to the Articles of Reorganization all of the Existing Shares of 267
Ontario outstanding prior to the issuance of the Purchased Shares, as well as all
options, conversion privileges, equity-based awards, warrants, securities,
debentures, loans, notes or other rights, agreements or commitments of any
character whatsoever that are held by any Person (as defined below) which are
convertible or exchangeable for any securities of 267 Ontario or which require
the issuance, sale or transfer by 267 Ontario, of any shares or other securities of
the Applicants and/or the share capital of 267 Ontario, or otherwise relating
thereto, shall be deemed terminated and cancelled without consideration and the
only equity interests of 267 Ontario that shall remain shall be the Purchased
Shares; and

(k) eleventh, the Applicants shall be deemed to cease being Applicants in these
CCAA proceedings and the Applicants shall be deemed to be released from the
purview of the ARIO and all other orders of this Court granted in respect of these
CCAA proceedings, save and except for this Order, the provisions of which shall

continue to apply in all respects.

6. THIS COURT AUTHORIZES AND DIRECTS the Monitor to file with the Court a copy of
the Monitor’s Closing Certificate forthwith after the Closing Time.

7. THIS COURT ORDERS that the Monitor may rely on written notice from 267 Ontario and
the Purchaser and their counsel regarding the satisfaction or waiver of the conditions to closing
under the Subscription Agreement and shall have no liability with respect to the delivery and

filing of the Monitor’s Closing Certificate.

8. THIS COURT ORDERS that upon delivery of the Monitor’s Closing Certificate, and upon

filing of a copy of this Order, together with any applicable registration fees, all governmental
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authorities and any other applicable registrar or government ministries or authorities exercising
jurisdiction with respect to the Applicants or the Applicants’ Property, business or operations
(collectively, the “Governmental Authorities”) are hereby authorized, requested and directed
to accept delivery of a copy of the Monitor's Closing Certificate and a copy of this Order as
though they were originals and to enter into records, make, amend or discharge such
registrations and transfers of interests as the Purchaser, the Applicants, ResidualCo or the
Monitor may require to give effect to the terms of this Order and the Subscription Agreement.
Presentment of a copy of this Order and a copy of the Monitor’s Closing Certificate shall be the
sole and sufficient authority for the Governmental Authorities to enter into records, make,
amend or discharge registrations and transfers of interests as required by this paragraph,
including, without limitation, to effect the discharge of the Claims and Encumbrances as against

the Applicants.

9. THIS COURT ORDERS that for the purposes of determining the nature and priority of
Claims, from and after the Closing Time, subject to the funding of the Priority Payment Amount
and the Administrative Expense Amount, all Claims and Encumbrances transferred, assumed,
released, expunged and discharged pursuant to paragraph 5 hereof, including against the
Applicants, the Applicants’ Property and the Purchased Shares shall attach to the Excluded
Assets with the same priority as they had with respect to the Applicants’ Property immediately

prior to the Transactions as if the Transactions had not occurred.

10. THIS COURT ORDERS that, at the Closing Time and without limiting the provisions of
paragraph 5 hereof, the Purchaser, the Applicants, and the Monitor shall be deemed released
from any and all Claims or obligations with respect to Taxes of, or that relate to, the Applicants,
provided that, as it relates to the Applicants and the Purchaser, such release shall not apply to
() Taxes in respect of the business and operations conducted by the Applicants after the
Closing Time; or (i) Taxes expressly assumed as Retained Liabilities pursuant to the
Subscription Agreement, including without limiting the generality of the foregoing, all Taxes that
could be assessed against the Applicants or the Purchaser (including their affiliates and any
predecessor corporations) pursuant to sections 160 and 160.01 of the Income Tax Act, R.S.C.
1985 c. 1 (5" Supp.), as amended, or any provincial equivalent, in connection with the
Applicants. For greater certainty, nothing in this paragraph shall release or discharge any

Claims with respect to Taxes that are transferred to ResidualCo.
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11. THIS COURT ORDERS that except to the extent expressly contemplated by the
Subscription Agreement, all Retained Leases, Retained Contracts and any Restructured Leases
shall remain in full force and effect upon and following the Closing Time, and no individual, firm,
corporation, governmental body or agency, or any other entity (all of the foregoing, collectively
being “Persons” and each being a “Person”) who is a party to any such Retained Contracts,
Retained Leases, or Restructured Leases may accelerate, terminate, rescind, refuse to perform
or otherwise repudiate its obligations thereunder, or enforce or exercise any right (including any
right of set off, dilution or other remedy) or make any demand under or in respect of any such

contract, and no automatic termination will have any validity or effect, by reason of:

@ any event that occurred on or prior to the Closing Time and is not continuing that
would have entitled such Person to enforce those rights or remedies (including
defaults or events of default arising as a result of the insolvency of any of the

Applicants);

(b) the insolvency of any of the Applicants or the fact that the Applicants obtained
relief under the CCAA;

(© any compromises, releases, discharges, cancellations, transactions,
arrangements, reorganizations or other steps taken or effected pursuant to the
Subscription Agreement, the Transactions, the provisions of this Order, or any
other order of the Court in these CCAA proceedings; or

(d) any transfer or assignment, or any change of control of any of the Applicants
arising from the implementation of the Subscription Agreement, the Transactions,

or the provisions of this Order.

12. THIS COURT ORDERS, for greater certainty, that (a) nothing in paragraph 11 hereof
shall waive, compromise or discharge any obligations of the Applicants or the Purchaser in
respect of any Retained Liabilities; (b) the designation of any Claim as a Retained Liability is
without prejudice to any of the Applicants right to dispute the existence, validity or quantum of
any such Retained Liability; and (c) nothing in this Order or the Subscription Agreement shall
affect or waive the Applicants’ or the Purchaser’s rights and defences, both legal and equitable,
with respect to any Retained Liabilities, including, but not limited to, all rights with respect to

entitlements to set-offs or recoupments against such Retained Liabilities.
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13. THIS COURT ORDERS that from and after the Closing Time, all Persons shall be
deemed to have waived any and all breaches and/or defaults of any of the Applicants then
existing or previously committed by any of the Applicants, or caused by any one of the
Applicants, directly or indirectly, as well as any non-compliance with any covenant, warranty,
representation, undertaking, positive or negative pledge, term, provision, condition, or
obligation, expressed or implied in any Retained Contracts or Retained Leases arising directly
or indirectly from the filing by the Applicants under the CCAA or the implementation of the
Transactions, including without limitation any of the matters or events listed in paragraphs 5 and
11 hereof, and any and all notices of default and demands for payment or any step or
proceeding taken or commenced in connection therewith under a Retained Contract or Retained
Lease shall be deemed to have been rescinded and of no further force or effect, provided that
nothing herein shall be deemed to excuse any of the Applicants or the Purchaser from
performing their obligations under the Subscription Agreement (including their obligations
related to Cure Costs) or be a waiver of defaults by any of the Applicants or the Purchaser
under the Subscription Agreement and the related documents.

14. THIS COURT ORDERS that, from and after the Closing Time, any and all Persons shall
be and are hereby forever barred, estopped, stayed and enjoined from commencing, taking,
applying for or issuing or continuing any and all steps or proceedings, whether directly,
indirectly, derivatively or otherwise, and including without limitation administrative or tribunal
hearings and orders, declarations and assessments, commenced, taken or proceeded with or
that may be commenced, taken or proceeded with against the Applicants or the Purchaser
relating in any way to or in respect of any Excluded Assets or Excluded Liabilities, and any other
claims, obligations and other matters that are waived, released, expunged or discharged

pursuant to this Order.
15. THIS COURT ORDERS that, from and after the Closing Time:

@) the nature of the Retained Liabilities retained by the Applicants, including, without
limitation, their amount and their secured or unsecured status, shall not be

affected or altered as a result of the Transactions or this Order;

(b) the nature of the Excluded Liabilities, including, without limitation, their amount
and their secured or unsecured status, shall not be affected or altered as a result

of their transfer to ResidualCo;
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16.

17.

(c)

(d)

any Person that prior to the Closing Time had a valid right or claim against the
Applicants under or in respect of any Excluded Assets or Excluded Liabilities,
(each, an “Excluded Liability Claim”) shall no longer have an Excluded Liability
Claim against the Applicants, but will have an equivalent Excluded Liability Claim
as against ResidualCo in respect of the Excluded Assets or Excluded Liabilities,
from and after the Closing Time in its place and stead, and nothing in this Order
limits, lessens or extinguishes the Excluded Liability Claim of any Person as

against ResidualCo; and

any Person with an Excluded Liability Claim against ResidualCo following the
Closing Time shall have the same rights, priority and entitlement as against
ResidualCo as such Person had against the Applicants in respect of that

Excluded Liability Claim prior to the Closing Time.

THIS COURT ORDERS that, from and after the Closing Time:

(@)

(b)

ResidualCo shall be a company to which the CCAA applies; and

ResidualCo shall be added as an Applicant in these CCAA proceedings and all
references in any order of this Court in respect of these CCAA proceedings
(except the herein order) to (i) an “Applicant” or the “Applicants” shall refer to and
include ResidualCo and (ii) “Property” shall include all present and future assets,
undertakings and properties of every nature and kind whatsoever, and wherever
situate, including all proceeds thereof, of ResidualCo, and, for greater certainty,
each of the Charges (as defined in the ARIO) shall constitute a charge on the

property of ResidualCo.

THIS COURT ORDERS that, following the Closing Time, the title of these proceedings is
hereby changed to:

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 1001065113 ONTARIO INC.
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18. THIS COURT ORDERS that, notwithstanding:
(a) the pendency of these CCAA proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the
Bankruptcy and Insolvency Act, R.S.C 195, c. B-3, as amended (the “BIA”), in
respect of the Applicants or ResidualCo and any bankruptcy order issued

pursuant to any such applications;

(© any assignment in bankruptcy made in respect of any of the Applicants or

ResidualCo; and
(d) the provisions of any applicable legislation,

the Subscription Agreement, the implementation and consummation of the Transactions
(including without limitation the transfer and vesting of the Excluded Assets and Excluded
Liabilities in and to ResidualCo, the redemption and cancellation of all Existing Shares in 267
Ontario for no consideration, the issuance, transfer and vesting of the Purchased Shares in and
to the Purchaser) shall be binding on any trustee in bankruptcy that may be appointed in respect
of the Applicants and/or ResidualCo and shall not be void or voidable by creditors of the
Applicants or ResidualCo, as applicable, nor shall they constitute nor be deemed to be a
fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue, or other
reviewable transaction under the CCAA, the BIA or any other applicable federal or provincial
legislation, nor shall they constitute oppressive or unfairly prejudicial conduct pursuant to any

applicable federal or provincial legislation.
BANKRUPTCY

19. THIS COURT ORDERS that, following the Closing Time, A&M or the director of
ResidualCo shall be authorized to file an assignment in bankruptcy pursuant to the BIA for and

on behalf of ResidualCo and to take any steps incidental thereto.

20. THIS COURT ORDERS that A&M, or another licensed trustee at A&M'’s direction, are
hereby authorized and empowered, but not obligated, to act as trustee in bankruptcy in respect
of ResidualCo under the BIA.
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EXTENSION OF STAY PERIOD AND CONCLUSION OF CCAA PROCEEDINGS

21. THIS COURT ORDERS that the Stay Period, as defined in the ARIO, is hereby
extended until and including the date of the bankruptcy of ResidualCo, unless extended by
further order of the Court (the “CCAA Termination Date”).

22. THIS COURT ORDERS AND DECLARES that, effective as of the CCAA Termination
Date:

@) these CCAA proceedings shall be terminated without any other act or formality,
provided that nothing in this order impacts the validity of any orders made in these
CCAA proceedings or any actions or steps taken by any Person pursuant to or as

authorized by any orders of the Court made in these CCAA proceedings; and

(b) A&M shall be discharged as Monitor and shall have no further duties, obligations

or responsibilities as Monitor.

23. THIS COURT ORDERS that, notwithstanding the discharge of A&M as Monitor, and
notwithstanding the termination of these CCAA proceedings, A&M shall have the authority from
and after that time to complete any matters that may be incidental to the termination of these
CCAA proceedings. In completing any incidental matters, A&M shall continue to have the
benefit of the provisions of all orders made in these CCAA proceedings, including all approvals,
protections and stays of proceedings in favour of A&M in its capacity as Monitor, and nothing in
this Order shall affect, vary, derogate from, limit or amend any of the protections in favour of the
Monitor at law or pursuant to the CCAA, the ARIO or any other order made in these CCAA

proceedings.

24, THIS COURT ORDERS AND DECLARES that, effective as of the CCAA Termination
Date, but subject to the prior payment in full of all amounts owing to the beneficiaries
thereunder, if any, the Charges shall be terminated, released and discharged without any other

act or formality.

25. THIS COURT ORDERS that the Monitor is hereby directed to serve a notice or
certificate of the CCAA Termination Date upon the Service List established by the Monitor and
file such notice or certificate with the Court as soon as is practicable following the occurrence

thereof.
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TERMINATION OF THE RELATED PARTY STAY

26. THIS COURT ORDERS that the stay of proceedings in respect of DAK Capital Inc. is
terminated effective the Closing Time.

THE MONITOR

27. THIS COURT ORDERS that nothing in this Order shall affect, vary, derogate from, limit
or amend any rights, approvals and protections afforded to the Monitor in these CCAA
proceedings and A&M shall continue to have the benefit of any and all rights and approvals and
protections in favour of the Monitor at law or pursuant to the CCAA, the ARIO and any other
orders in these CCAA proceedings or otherwise, including all approvals, protections and stays
of proceedings in favour of A&M in its capacity as Monitor, all of which are expressly continued

and confirmed.

28. THIS COURT ORDERS that no action lies against the Monitor and its legal counsel and
their respective affiliates, directors, officers, partners, employees, and advisors (the “Monitor
Released Parties”) by reason of this Order or the performance of any act authorized by this
Order, except with prior leave of the Court following a motion brought on not less than fifteen
(15) days’ notice to the Monitor and its legal counsel and upon further order securing, as
security for costs, the full indemnity costs of the applicable Monitor Released Party in
connection with any proposed action or proceeding as the Court hearing the motion for leave to

proceed may deem just and appropriate.

29. THIS COURT ORDERS that the Monitor shall not, as a result of this Order or any matter
contemplated hereby: (a) be deemed to have taken part in the management or supervision of
the management of the Applicants or ResidualCo, or any part thereof; or (b) be deemed to be in
Possession (as defined in the ARIO) of any property of the Applicants or ResidualCo within the
meaning of any applicable Environmental Legislation and Cannabis Legislation (both as defined
in the ARIO) or otherwise.

30. THIS COURT ORDERS that notwithstanding anything contained in this Order, the
Monitor, its employees and representatives are not and shall not be or be deemed to be, a
director, officer, or employee of ResidualCo, de facto or otherwise, and shall incur no liability as

a result of acting in accordance with this Order.
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31. THIS COURT ORDERS that nothing in this Order shall constitute or be deemed to
constitute the Monitor as receiver, assignee, liquidator, administrator, receiver-manager, agent

of the creditors or legal representative of ResidualCo.

32. THIS COURT ORDERS that the Pre-Filing Report of the Monitor dated August 27, 2024,
the First Report of the Monitor dated September 4, 2024, the Second Report of the Monitor
dated September 16, 2024, the Supplement to the Second Report dated October 16, 2024, and
the Third Report of the Monitor and the activities of the Monitor as set out therein be and are
hereby approved provided, however, that only the Monitor, in its personal capacity and only with

respect to its own liability, shall be entitled to rely upon or utilize in any way such approval.

33. THIS COURT ORDERS that the fees and disbursements of the Monitor and its counsel,
as set out in the Third Report, including the estimated fees and disbursements up to the CCAA

Termination Date, be and are hereby approved.
POST-FILING RELEASES

34. THIS COURT ORDERS that, effective upon the Closing Time, (a) the current directors,
officers, shareholders, employees, consultants, legal counsel and advisors of the Applicants; (b)
the current directors, officers, shareholders, consultants, legal counsel and advisors to
ResidualCo; (c) TS Investments Corp. and its legal counsel and their respective affiliates,
directors, officers, partners, employees, and advisors; and (d) the Monitor Released Parties (the
Persons listed in (a), (b), (c) and (d) being collectively, the “Released Parties”) shall be deemed
to be forever irrevocably released and discharged from any and all present and future liabilities,
claims (including, without limitation, claims for contribution or indemnity), indebtedness,
demands, actions, causes of action, counterclaims, suits, damages, judgments, executions,
recoupments, debts, sums of money, expenses, accounts, liens, taxes, duties, recoveries, and
obligations of any nature or kind whatsoever (whether direct or indirect, known or unknown,
absolute or contingent, accrued or unaccrued, liquidated or unliquidated, matured or unmatured
or due or not yet due, in law or equity and whether based in statute or otherwise) arising in
connection with or relating to these CCAA proceedings, the Subscription Agreement, the
consummation of the Transactions, and/or any closing document, agreement, document,
instrument, matter or transaction involving the Applicants arising in connection with or pursuant
to any of the foregoing (collectively, the “Released Claims”), which Released Claims are

hereby and shall be deemed to be fully, finally, irrevocably and forever waived, discharged,
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released, cancelled and barred as against the Released Parties, and are not vested nor
transferred to Residual Co. or to any other entity and are extinguished, provided that nothing in
this paragraph shall waive, discharge, release, cancel or bar any claim for fraud or willful
misconduct or any claim that is not permitted to be released pursuant to section 5.1(2) of the
CCAA, or any obligations of the Released Parties under, or in connection with, the Subscription
Agreement. For greater certainty, “current” in this paragraph refers to individuals who remain in

their respective role(s) up to one day prior to closing of the Transactions.

PRE-FILING RELEASES

35. THIS COURT ORDERS that, effective upon the Closing Time, the current directors and
officers of the Applicants (collectively, the “Released D&Os” and each a “Released D&Q”) shall
be and are hereby forever irrevocably released and discharged from any and all claims that any
Person may have or be entitled to assert against the Released D&Os now or hereafter, whether
direct or indirect, known or unknown, absolute or contingent, accrued or unaccrued, liquidated
or unliquidated, matured or unmatured or due or not yet due, in law or equity and whether based
on statute or otherwise, based in whole or in part on any act or omission, transaction, dealing or
other occurrence existing or taking place prior to commencement of these CCAA proceedings in
respect of the Applicants, the business, operations, assets, property and affairs of the
Applicants and/or these CCAA proceedings (collectively, the “D&0O Released Claims”), and any
such D&O Released Claims are hereby irrevocably and permanently released, discharged,
stayed, extinguished and forever barred, and the Released D&Os shall have no liability in
respect thereof; provided that, nothing in this paragraph shall waive, discharge, release, cancel
or bar any claim or liability (a) arising out of any gross negligence or willful misconduct on the
part of the applicable Released D&O; (b) that is not permitted to be released pursuant to section
5.1(2) of the CCAA; and (c) that is an Insured Claim (as defined herein). For greater certainty,
“current” in this paragraph refers to individuals who remain in their respective role(s) up to one

day prior to closing of the Transactions, as applicable.

36. THIS COURT ORDERS that, notwithstanding anything set out in any of the Orders
made by the Court in these CCAA proceedings, any Person shall be permitted to commence or
continue an action, application or other proceeding in respect of any claim or liability which is an
insured claim (the “Insured Claims”) under any insurance policy maintained by the Applicants
(collectively, the “Insurance Policies”) to the point of determination of liability, if any. The

Person asserting an Insured Claim shall be entitled to recover solely from the proceeds under
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the Insurance Policies to the extent available in respect of any such Insured Claim, and
recovery of such Insured Claim shall be irrevocably and forever limited solely to such proceeds,
without any additional rights of enforcement, recovery or recourse as against the Applicants or
the Released D&Os, and such Person shall have no right to, and shall not, directly or indirectly,
make any claim or seek any recoveries from the Applicants or any of the Released D&Os, other
than enforcing such Person’s rights to be paid by the applicable insurer(s) from the proceeds of
the applicable Insurance Policies. Nothing herein shall prejudice, compromise, release or
otherwise affect any rights or defenses of any insurer with respect to its obligations under any of

the Insurance Policies.
WEPPA

37. THIS COURT ORDERS AND DECLARES that pursuant to section 5(5) of the Wage
Earner Protection Program Act (Canada), SC 2005, ¢ 47, s 1 (“WEPPA”), the Applicants meet
the criteria prescribed by section 3.2 of the Wage Earner Protection Program Regulations,
SOR/2008-222 and their former employees are individuals to whom the WEPPA applies as of
the date of this Order.

GENERAL

38. THIS COURT ORDERS that, following the Closing Time, the Purchaser shall be
authorized to take all steps as may be necessary to affect the discharge of the Claims and
Encumbrances in respect of Excluded Assets or Excluded Liabilities as against the Applicants,
Retained Assets and the Purchased Shares.

39. THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada.

40. THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States of
America, or in any foreign jurisdiction, to give effect to this Order and to assist the Applicants,
the Monitor and their respective agents in carrying out the terms of this Order. All courts,
tribunals, regulatory and administrative bodies are hereby respectfully requested to make such
orders and to provide such assistance to the Applicants and to the Monitor, as an officer of this

Court, as may be necessary or desirable to give effect to this Order, to grant representative
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status to the Monitor in any foreign proceeding, or to assist the Applicants and the Monitor and

their respective agents in carrying out the terms of this Order.

41. THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty and are
hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative
body, wherever located, for the recognition of this Order and for assistance in carrying out the

terms of this Order.

42. THIS COURT ORDERS that this Order and all of its provisions are effective as of

12:01 a.m. on the date of this Order without any need for entry and filing.

348



17

Schedule “A” — Form of Monitor’s Closing Certificate

Court File No. CV-24-00726584-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 2675970 ONTARIO INC. 2733181
ONTARIO INC., 2385816 ALBERTA LTD., 2161907 ALBERTA
LTD., 2733182 ONTARIO INC., 2737503 ONTARIO INC.,
2826475 ONTARIO INC., 14284585 CANADA INC., 2197130
ALBERTA LTD., 2699078 ONTARIO INC., 2708540 ONTARIO
CORPORATION, 2734082 ONTARIO INC., TS WELLINGTON
INC., 2742591 ONTARIO INC., 2796279 ONTARIO INC,,
10006215 MANITOBA LTD., AND 80694 NEWFOUNDLAND &
LABRADOR INC. (individually, an “Applicant” and collectively,
the “Applicants”)

MONITOR’S CERTIFICATE
RECITALS
A. Pursuant to an Initial Order of the Ontario Superior Court of Justice (the “Court”) dated
August 28, 2024 (the “Initial Order”), the Applicants were granted creditor protection pursuant
to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”)
and Alvarez & Marsal Canada Inc. was appointed as Court-appointed monitor of the Applicants
(the “Monitor”).

B. Pursuant to an Order of the Court dated November 28, 2024 (the “Approval and
Reverse Vesting Order”), the Court, inter alia, (i) approved the Subscription Agreement and
the Transactions; (ii) added 1001065113 Ontario Inc. (“ResidualCo”) as an Applicant to these
CCAA proceedings; (iii) vested all of the Applicants’ right, title and interest in and to the
Excluded Assets and the Excluded Liabilities in and to ResidualCo; (iv) authorized and directed
the Applicants to file the Articles of Reorganization (as defined herein); (v) terminated and
cancelled all Existing Shares in 267 Ontario for no consideration; (vi) authorized and directed
267 Ontario to issue the Purchased Shares; (vii) vested all of the right, title and interest in and to

the Purchased Shares in the Purchaser; and (viii) approved the Reorganization Steps.
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C. Capitalized terms not otherwise defined herein shall have the meanings given to them in

the Approval and Reverse Vesting Order or, if not defined therein, the Subscription Agreement.

THE MONITOR CERTIFIES the following:

1. The Monitor has received written confirmation from 267 Ontario and the Purchaser, in
form and substance satisfactory to the Monitor, that all conditions to closing set out in
the Subscription Agreement have been satisfied or waived by the Purchaser or 267

Ontario, as applicable; and

2. The Purchaser has paid to the satisfaction of the Monitor, the Cash Consideration

including the Priority Payment Amount and the Administrative Expense Amount.

This Certificate was delivered by the Monitor at on

Alvarez and Marsal Canada Inc. in its
capacity as Monitor of the Applicants, and
notin its personal or corporate capacity

Per:
Name:
Title:
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Schedule “B” — Permitted Encumbrances

Any Encumbrances that secure obligations under the BMO Post-Closing Loan
Documents.

Any Encumbrances that secure the Intercompany Liabilities.

Any Encumbrances that secure obligations under the TS Investments Grid Note.
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ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 2675970 ONTARIO INC. et al.

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceedings commenced at Toronto

APPROVAL AND REVERSE VESTING ORDER

RECONSTRUCT LLP
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Lawyers for the Applicants
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